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CASES  ARGUED  AKD  DETERMINED 


IN  THE 


SUPREME  COURT  OF  GEORGIA, 


AT  ATLANTA. 


JULY  TERM,  1876. 


Present— HIRAM  WARNER Chief  Justice. 

L.  E.  BLECKLEY Judge. 

JAMES  JACKSON, .... 


J. 


Sampson  B.  King,  plaintiff  in  error,  t?8.  Charles  H.  Cour- 

SON,  defendant  in  error. 

(Jackson,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

After  a  partnership  has  been  dissolved,  and  one  partner  has  agreed  to  pay 
all  the  joint  debts,  and  has  been  compensated  by  the  other  for  that  agree- 
ment,  if  firm  assets,  undivided  and  undisposed  of,  and  in  which  both  have 
an  equal  interest,  remain  in  the  possession  of  the  former,  and  he  excludes 
•  the  latter  from  sharing  in  them,  the  latter  may  maintain  a  bill  to  compel  a 
just  and  proper  account  and  division. 

Equity.    Partnership.     Before  Judge  Clark.     Lee  Su- 
perior Court,     March  Term,  1876.  , 

Reported  in  the  opinion. 

Haw^kjns  &  Hawkins;  West  &  Kimbrouqh,  for  plain- 
tiff in  error. 

B,  F.  Lyon  ;  Alfriend  &  Armstrong,  for  defendant. 
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Blecklby,  Judge. 

Thedefendant  put  in  property,  and  the  complainant  skill  and 
labor.  Thus  the  partnership  was  formed.  The  property  was 
to  be  firm  property  when  paid  for  out  of  the  net  proceeds  of  the 
business.  Afler  operating  for  some  time,  the  partnership  was 
dissolved  by  mutual  consent.'  In  the  contract  of  dissolution, 
the  complainant  gave  up  his  interest  in  certain  of  the  assets^ 
including,  it  would  seem,  the  property  brought  in  by  the  de- 
fendant as  original  capital,  and  the  defendant  agreed  to  pay 
all  the  firm  debts.  But  some  of  the  proceeds  of  the  business 
were  left  undivided,  and  in  these  the  parties  still  have  an  equal 
interest,  and  the  defendant  has  the  possession,  treating  them 
as  his  own.  This,  we  understand,  to  be  the  substance  of  the 
bill.  The  court  dismissed  it  at  the  hearing;  and  we  are  told 
that  it  was  because  there  is  no  averment  that  these  proceeds, 
now  in  question,  are  over  and  above  the  net  proceeds  which, 
by  the  original  contract,  were  to  be  applied  in  payment  for 
the  property  put  in  by  defendant  True  it  is,  there  is  no  such 
averment,  but  we  cannot  think  it  necessary,  in  face  of  the  two 
allegations,  that  by  the  terms  of  dissolution  all  the  debts  were 
to  be  paid  by  defendant,  and  that  the  parties  have,  in  these 
remaining  proceeds,  an  equal  interest.  If,  at  the  time  of  dis- 
solution, the  firm  owed  the  defendant  for  pro|)erty,  his  agree- 
ment to  pay  all  the  debts  was,  ipso  faoto^  payment  of  that 
debt.  And  if  both  parties  still  have  an  equal  interest  in  cer- 
tain of  the  assets,  they  do  not  and  cannot  belong  to  the  de- 
fendant alone  for  any  reason  whatever.  If  the  bill  is  true, 
as  the  motion  to  dismiss  conceded,  there  was  error  in  dismiss- 
ing it. 

Judgment  reversed. 


ATLANTA,  JULY  TERM,  1876.  13 

Lcllyett  vs.  Markham. 

John  Lellybtt,  plaintiff  in  error,  »«.  William  Mark- 
ham,  defendant  in  error. 

The  opinion  of  the  presiding  judge,  expressed  in  his  charge  to  the  jury,  that 
an  important  witness  of  the  plaintiff,  on  the  material  question  at  issue,  was 
"  apparently  interested, "  is  error,  and  section  3248  of  the  Code  expressly 
requires  this  court  to  grant  a  new  trial  therefor. 

New  trial.      Charge  of  court.      Before  Judge  Peeples. 
Fulton  Superior  Court.     April  Term,  1876. 

Reported  in  the  opinion. 

B.  F.  Abbott  ;  John  T.  Glenk,  for  plaintiflF  in  error. 

D.  F.  &  W.  R.  Hammond;  Arnold  &  Arnold,  for  de- 
fendant. 

Jackson,  Judge. 

This  was  a  suit  brought  by  the  plaintiff  against  the  defend- 
ant for  the  recovery  of  fees.  The  main  question  was,  wheth- 
er plaintiff  had  been  employed  by  defendant  or  whether  he 
merely  represented  other  counsel,  and  was  to  look  to  them  for 
his  fees.  On  this  issue  the  evidence  was  conflicting,  plaintiff 
swearing  that  he  was  employed  by  defendant,  and  defendant 
swearing  that  he  was  not.  The  counsel,  Collyer,  whom  the 
defendant  dwore  that  plaintifl  represented  and  looked  to  for 
fees,  sustained  the  plaintiff  fully  on  the  point  that  he  had 
been  employed.  The  court  charged  the  jury,  among  other 
things,  as  follows:  '*You  have  heard  the  testimony  of  difftT- 
eut  witnesses,  Collyer  and  Lellyett,  and  all  apparently  interest- 
ed, and  are  said  to  have  been  present  at  the  conversation. '' 
By  section  3248  of  the  Code,  the  judge  trying  the  case  is 
positively  prohibited  from  expressing  or  intimating  his  opin- 
ion on  tha  facts,  and  if  he  does  so  this  court  is  positively  re- 
quired to  hold  it  error,  to  reverse  the  judgment  and  to  grant 
a  new  trial :  Code,  section  3248. 

Tlie  court  here  told  the  jury  that  Collyer  was  apparently  in- 
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terested ;  this  was  an  expression  of  opinion  on  a  fact  in  tlie  case; 
certainly  an  intimation  of  an  opinion,  and  we  have  no  discre- 
tion but  are  required  to  grant  a  new  trial  by  the  plain  words 
of  the  statute.  The  testimony  of  Collyer  was  on  a  vitiil  point, 
on  which  plaintiflT  and  defendant  were  at  issue,  and  plaintiff 
was  entitled  to  have  the  full  benefit  of  his  testimony  unaffect- 
ed by  the  judge's  opinion  of  his  interest  in  .the  case.  It  was 
for  the  jury  to  say  whether  he  was  or  was  not  interested. 

We  incline  to  think  that  the  weight  of  the  evidence  is 
against  the  verdict  any  way,  as  Markham,  in  one  of  his  numer- 
ous letters  to  plaintiff,  admitted  that  he  employed  plaintiff, 
and  as  such  subsequent  employment  was  in  entire  harmo- 
ny with  the  fact  that  plaintiff  first  went  into  the  case  to  repre- 
sent Collyer.  But  we  would  not  have  interfered  with  the 
verdict  and  controlled  the  discretion  of  the  presiding  judge  in 
refusing  the  new  trial,  on  this  ground  alone.  The  other  point, 
however,  leaves  us  no  alternative  but  to  grant  the  new  trial. 
Judgment  reversed. 


David  J.  Dobbs,  plaintiff  in  error,  m.  Qustavijs  A.  Pro- 
thro ti  a/.,  defendants  in  error. 

Where  a  complainant  alleges  in  his  bill  that  execution  has  issued  against  him 
in  favor  of  the  executors  of  a  deceased  testator ;  that  such  executors  are  in- 
debted to  him,  as  one  of  the  legatees  of  the  deceased,  in  a  sum  greater  than 
that  named  in  the  execution ;  that  the  estate  is  free  from  debt,  and  that  said 
executors  are  insolvent : 

Held^  that  the  chancellor  erred  in  refusing  the  injunction  and  dismissing  the 
biU. 

Equity.  Injunction.  Administrators  and  executors.  Be- 
fore Judge  Knight.  Cobb  County.  At  Chambers.  July 
20th,  1876. 

Reported  in  the  decision. 

David  Irwin;  George  N.  Lester,  by  Candler  & 
Thomson,  for  plaintiff  in  error. 
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W.  T.  &  W.  J.  Winn,  for  defendants. 
Warner,  Chief  Justice. 

This  was  a  hill  filed  by  the  complainant  against  the  defend- 
ants, praying  for  an  injunction  to  restrain  the  collection  of  an 
ezecntion  issued  upon  a  common  law  judgment  obtained 
against  him.  On  the  hearing  of  the  motion  for  an  injunction 
on  the  allegations  contained  in  the  complainant's  bill,  the 
chancellor  refused  to  grant  it.  Whereupon  the  complainant 
excepted. 

The  complainant's  equity,  according  to  the  allegations  in  his 
bill,  is  that  the  defendants,  as  the  executors  of  Evan  Prothro, 
sued  him  for  the  sum  of  $370  00,  for  which  he  was  indebted 
for  money  received  by  him  for  said  executors,  for  the  rent  and 
sale  of  the  Powder  Springs  place  in  Cobb  county,  by  the  di- 
rection and  request  of  said  executors,  and  in  March,  1875, 
obtained  judgment  against  him  for  that  amount;  that  the 
complainant's  wife  was  one  of  the  legatees  of  Evan  Prothro, 
who  died  in  South  Carolina  in  1864,  leaving  a  considerable 
estate;  that  the  defendants,  as  executors  of  their  testator, 
have  in  their  hands  or  have  appropriated  to  their  own  use, 
more  than  $2,500  00  belonging  to  complainant  as  one  of  the 
legatees  of  said  estate;  that  there  are  no  outstanding  debts 
against  the  estate  of  Evan  Prothro,  or  any  just  or  legal  reason 
wliy  defendants  should  collect  said  judgment  from  the  com- 
plainant, and  that  said  executors  are  iiisohmt.  The  com- 
plainant does  not  seek  to  attack  the  judgment  rendered  against 
him  in  favor  of  the  executors  of  Prothro,  but  only  seeks  to  re- 
strain the  collection  of  that  judgment,  upon  the  ground  that 
it  would  be  inequitable  and  unjust  to  do  so,  in  view  of  the  al- 
legations contained  in  his  bill. 

Assuming  that  the  judgment  against  the  complainant  was 
properly  obtained,  as  the  bill  does,  still  there  would  be  no 
necessity  for  its  collection  by  the  executors,  merely  for  the 
purpose  of  paying  it  back  to  die  complainant  as  one  of  the 
legatees  of  their  testator,  and  especially  ought  not  the  execu- 
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tors  to  be  allowed  to  collect  the  amount  of  the  judgment  out 
of  the  complainant  as  a  legatee,  when  they  are  insolvent  and 
unable  to  respond  to  him  for  that  part  of  his  legacy  if  they 
shall  be  permitted  to  obtain  possession  thereof:  Carter  V8. 
McMichaely  20  Georgia  Reports^  96 ;  Moody  V8,  Ellti*bie^  ad- 
ministratoTf  36  Ibid.,  666;  Doraey  vs.  Simmons,  49  Ibid., 
245. 

In  view  of  the  allegations  contained  in  the  complainant's 
bill,  assuming  the  same  to  be  true,  (as  the  demurrer  thereto 
does)  the  chancellor  erred  in  sustaining  the  defendants'  de- 
murrer to  the  complainant's  bill  for  want  of  equity,  and  in 
refusing  to  grant  the  injunction  prayed  for,  inasmuch  as  that 
judgment  was  contrary  to  the  well  established  principles  of 
equity  as  recognized  by  this  court  in  the  eases  herein-before 
cited. 

Let  the  judgment  of  the  court  below  be  reversed. 


James  D.  Thompson,  plaintiff  error,  vs.  Edward  B.  Chap- 
man, defendant  in  error. 

1.  In  an  affidavit  made  to  obtain  a  warrant  to  dispossess  a  tenant,  it  is  suffi- 
cient to  describe  the  premises  as  "a  house  and  lot  at  East  Point,  in  said 
county  and  state,  being  the  place  where  J.  D.  Thompson  (the  tenant)  now 
resides." 

2.  That  the  premises  are  not  described  in  equivalent  language  in  a  deed  of- 
fered in  evidence  by  the  landlord,  will  not  render  the  deed  inadmissible, 
where  there  is  evidence  aliunde  going  to  show  that  its  descriptive  terms 
embrace  the  same  property. 

3.  It  is  not  necessary,  on  an  issue  of  tenancy  or  no  tenancy,  to  prove  title 
from  the  state. 

4.  If  a  tenant,  upon  being  informed  that  a  purchase  from  his  landlord  is  con- 
templated, and  that  it  is  dependent  upon  his  agreeing  to  yield  possession  at 
the  end  of  his  term,  consents  to  do  so,  and  the  person  about  to  purchase 
acts  upon  that  consent,  making  the  purchase,  and  thereupon  the  tenant  re- 
peats the  promise,  both  to  the  vendor  and  vendee,  it  is  an  attornment,  and 
is  equivalent,  in  law,  to  an  express  contract  to  hold  under  the  vendee  for 
the  residue  of  the  term. 

5.  The  residue  in  this  case  being  one  month,  it  was  competent  for  the  vendee, 
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after  the  month  expired  and  after  the  tenant  had  refused  to  surrender  pos- 
session, to  treat  him  as  his  lessee  for  a  month,  and  obtain  a  warrant  for  his 
remoTal  accordingly. 

Landlord  and  tenant.  Deeds.  Evidence.  Attornment. 
Before  Judge  Hopkins.  Fulton  Superior  Oourt.  October 
Term,  1875. 

Chapman  sae<l  out  a  warrant  to  dispossess  Thompson,  as 
tenant  hohling  over  of  certain  property.  Plaintiflf's  affida- 
vit described  it  as  ''  a  house  and  lot  at  East  Point,  in  said 
county  and  state,  it  being  the  place  where  J.  D.  Thompson 
now  resides;"  it  alleged  that  defendant  had  leased  the  premi- 
ses from  plaintiff  for  the  space  of  one  month,  the  time  expir- 
ing December  31st,  1871;  and  that  since  that  date  plaiutifi* 
had  demanded  possession,  whicli  defendant  refused  to  deliver. 

Defendant  filed  a  oounter-affidavit,  in  which  he  denied  that 
he  held  the  premises  in  dispute  under  plaintiff,  either  by  lease, 
at  will,  or  by  sufferance. 

On  the  trial  of  the  issue  thus  formed,  the  evidence  for  plain- 
tiff made,  in  brief,  the  following  case: 

In  October,  1870,  J.  R.  Chapman,  who  was  then  in  pos- 
session of  the  property,  rented  it  to  defendant  for  $25  00  per 
month.  Chapman,  who  was  a  merchant,  also  sold  out  his 
stock  of  goods  to  defendant.  The  purchase  money  was  never 
paid,  and  afterwards  he  bought  back  a  half-interest  in  the 
business.  No  money  was  paid  therefor  on  account  of  defend- 
ant's lai^r  indebtedness  to  him.  In  November,  1870,  a  con- 
tract was  entered  into  between  these  parties,  by  which  defend- 
ant was  to  purchase  the  lot  in  dispute  and  pay  $2,500  00 
therefor,  early  in  1871.  In  the  summer  of  1871,  defendant 
stated  that  he  could  not  pay  for  the  place,  and  proposed  that 
Chapman  take  it  back,  and  this  was  accordingly  done.  Defend- 
ant never  paid  any  of  the  purchase  money  for  such  property. 
There  was  no  agreement  to  credit  the  half  interest  in  the 
store  on  the  debt  for  the  land.  In  1871  the  copartnership 
was  dissolved,  and  on  a  final  settlement  defendant  was  found 
to  be  indebted  to  Chapman  $48  00^  which  has  not  yet  been 
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paid.  During  tlie  of  fall  1871,  plaintiff  proposed  to  buy  the 
place  from  his  brother,  the  8ai<]  J.  R.  Chapman.  They  went 
together  to  see  defendant,  and  plaintiff  stated  that  he  wished 
to  bay  the  property,  and  asked  defendant  if  he  would  de- 
liver possession;  the  latter  replied  that  he  would,  and  for 
plaintiff  to  "go  ahead  and  buy  it;  he  would  not  be  in  the 
way;"  he  further  stated  that  he  had  no  claim  upon  the  prop- 
erly, as  the  trade  between  him  and  Chapman  had  been  re- 
scinded. Plaintiff  thereupon  purchased  the  place  and  took  a 
deed  therefor  from  the  said  Chapman.  Aflerwards,  on  De- 
cember 1st,  1871,  he  informed  defendant  that  he  had  made 
the  purchase,  and  that  he  was  willing  to  allow  him  (defend- 
ant) to  retain  possession  until  January  1st,  1872,  the  end  of  his 
term,  provided  he  would  give  it  up  at  that  time.  To  this 
defendant  agreed.  On  December  25th  he  stated  to  plaintiff 
that  he  had  been  disappointed  in  getting  another  place  for 
which  he  had  been  negotiating  and  could  not  give  up  posses- 
sion, and  he  still  refuses  to  do  so. 

Plaintiff  introduced  the  deed  from  J.  B.  Chapman  and 
closed.  Defendant  made  a  motion  for  a  non-suit,  which  was 
overruled. 

Defendant's  testimony  only  differed  from  the  above  state- 
ment in  the  following  particulars:  1st.  ''That  he  had  paid 
$200  00  on  the  purchase  money  of  the  place,  besides  erecting 
$400  00  worth  of  improvements  thereon,  and  that  the  half 
interest  in  the  business,  resold  to  Chapman,  was  also  to  be 
credited  on  the  amount  of  such  purchase  money.  2d.  When 
the  proposal  was  made  for  Ciiapman  to  take  back  the  property, 
defendant  stated  that  he  had  paid  the  aforesaid  amounts,  and 
that  their  business  had  been  unprofitable,  but  that  he  would 
agree  to  take  the  store  and  assume  the  liabilities  of  the 
firm,  and  that  Chapman  should  take  the  house  and  lot,  pro- 
vided the  latter  .would  allow  him  to  occupy  the  premises  the 
next  year  and  until  he  could  get  another  place.  And  that 
the  settlement  was  made  with  this  understanding.  3d.  That, 
when  asked  by  plaintiff  if  he  would  give  up  possession  of  the 
property  on  January  1st,  1872,  he  replied  that  be  would,  pro- 
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vided  he  could  get  auother  place  for  which  he  was  negotiat- 
ing, and  failing  to  do  so,  he  held  under  the  contract  with  J.  R. 
Chapman.  4th.  That  he  never  rented  from  plaintiff,  or  had 
any  other  conversation  with  him  about  the  property. 

The  jury  found  for  plaintiff  the  premises  in  dispute,  and 
$540  00  for  rent  Defendant  moved  for  a  new  trial  on  the 
following,  among  other  grounds :  1st.  Because  the  court 
erred  in  overruling  a  motion  made  by  the  defendant  to  dis- 
miss the  warrant  for  insufficient  description  of  the  premises. 
2d.  Because  the  court  erred  in  admitting  in  evidence  the  deed 
from  J.  R.  Chapman  to  the  plaintiff,  it  being  objected  to  on 
the  ground  that  it  did  not  show,  from  its  terms,  that  it  con- 
veyed the  premises  in  dispute,  and  because  there  was  no  evi- 
dence that  the  title  ever  was  in  said  Chapman.  3d.  Because 
the  court  erred  in  overruling  the  motion  for  a  non-suit,  since 
it  was  not  shown  that  defendant  was  the  tenant  of  plaintiff. 
The  motion  for  a  new  trial  was  overruled^  and  defendant  ex- 
cepted. 

T.  P.  Westmoreland;  J.  T.  Pendleton,  for  plaintiff  in 
error. 

James  Banks,  J.  T.  Glenn,  for  defendant. 

Bleckley,  Judge. 

All  the  points  discussed  by  counsel  are  disposed  of  in  the 
head-notes.  The  rulings  of  the  court  would  seem  to  need 
nothing  by  wryy  of  explication  or  commerft.  The  case  in  19 
Oeorffia  Reports^  534,  besides  being  rather  extreme  on  the 
measure  and  exactitude  of  proof,  is  distinguishable  from  this  in 
the  fact  that  the  terms  of  a  specific  agreement  are  here  proved. 
The  tenant  was  to  hold  till  a  given  time  and  then  go  out. 
The  new  landlord  was  accepted  expressly.  Afler  that  if  he  was 
not  the  lord,  there  was  no  lord  at  all. 

Judgment  affirmed. 
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William  S.  Walker,  plaintiff  in  error,  vs.  O.  P.  Bunx  et 

aLf  defendants  in  error. 

1.  The  lien  on  saw-milk  under  section  1985  of  the  Code,  must  be  prosecuted 
within  one  year  after  the  debt  becomes  due,  and  if  the  first  proceeding  to 
foreclose,  made  within  twelve  months,  be  defective  and  is  dismissed,  it 
cannot  be  renewed  withm  six  months  thereafter,  under  section  2932,  so  as 
to  save  it,  unless  the  renewal  be  also  within  one  year  af^er  the  debt  falls 
due.  Section  2932  of  the  Code  applies  only  to  ordinary  suits  and  reme- 
dies, and  not  to  extraordinary  summary  remedies  like  the  foreclosure  of 
such  lien. 

2.  Even  if  properly  foreclosed,  the  lien  made  by  a  person  in  possession,  who 
was  neither  the  true  owner,  nor  his  agent,  nor  his  lessee,  would  not  be 
good  against  the  true  owner ;  and  when  the  facts  show  that  the  mill  had 
been  sold  by  agreement,  after  bill  in  equity  filed  by  the  true  owner  to  en- 
join the  enforcement  of  the  lien,  and  the  money  raised  was  to  stand  in  the 
place  of  the  mill  itself,  and  to  be  distributed  according  to  the  equities  of 
the  several  parties,  and  that  the  person  in  possession  of  the  mill,  and  who 
had  given  the  lien,  took  possession  with  the  understandimg  that  he  was  to 
have  no  title  until  he  had  paid  for  it,  the  true  owner  of  the  mill  would  take 
the  money  in  preference  to  the  holder  of  the  lien. 

Liens.  Statute  of  limitations.  Before  Judge  Hansell. 
Berrien  Superior  Court.     March  Term,  1876. 

Reported  in  the  opinion. 

D.  H.  Pope,  for  plaintiff  in  error. 

Ira  E.  Smith  ;  Orr  &  Lewis,  for  defendants. 

Jackson,  Judge. 

Two  questions  are  made  by  the  record  in  this  case.  First, 
does  section  2932  of  the  Code,  which  authorizes  suits  to  be 
renewed  within  six  months  after  their  dismissal,  apply  to  sum- 
mary proceedings  to  foreclose  liens  upon  saw-mills?and,  second,' 
will  the  title  of  the  true  owner  of  such  saw*mill  prevail  over 
a  lien  upon  it  made  by  one  who  contracted  for  it  but  took  no 
title  until  it  was  was  paid  for,  it  not  l)eing  paid  for? 

The  foreclosed  lien  was  levied  upon  the  mill;  the  owner 
brought  bill  in  equity  to  enjoin  the  sale;  by  agreement  of  all 
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parties  the  mill  was  sold,  the  proceeds  in  the  hands  of  the  slier- 
iff  to  stand  precisely  iu  the  place  of  the  mill  and  be  distrib- 
uted equitably  according  to  the  respective  rights  of  the  parties. 
The  lien  was  created  by  a  party  who  had  contracted  for  the 
mill  but  had  not  paid  for  it,  and  was  to  take  no  title  until 
it  was  paid  for,  taking  only  bond  for  titles  when  the  purchase 
money  was  paid.  On  the  trial  of  the  rule,  Walker,  who  held 
tlielien,  dismissed  his  first  proceeding  to  foreclose  it  on  account 
of  some  defect  tisercin,  and  foreclosed  again.  The  first  was 
in  time — within  one  year  from  the  time  the  debt  became  due; 
the  last  was  not  within  the  one  year,  but  within  six  months 
of  the  first. 

1.  In  respect  to  the  fir^t  question,  we  think  that  the  act  in 
relation  to  the  renewal  of  suits  dismissed  does  not  apply  to 
these  summary  proceedings  to  foreclose  liens.  These  acts, 
creating  these  liens  and  providing  for  their  immediate  and 
rapid  enforcement,  are  in  derogation  of  common  right  and 
must  be  strictly  construed :  1  Kdly^  317;  54  Georgia  ReportSy 
137.  The  statute  declares  they  must  be  prosecuted  within  one 
year;  if  we  should  apply  the  renewal  act,  Code,  section  2932,  to 
them,  the  time  would  be  extended  to  eighteen  months.  That 
act  was  in  existence  when  these  summary  remedies  were  pass- 
ed in  aid  of  these  liens  and  no  reference  is  made  to  it.  It  is 
said  that  this  court  applied  the  provision  in  renewal  of  suits 
to  certiorariea.  That  is  true,  but  the  writ  of  certiorari  is  an  old 
common  law  Writ,  in  existence  long  before  the  renewal  act  was 
passed  and  clearly  within  its  provisions. 

2.  In  regard  to  the  second  point,  we  think  that  as  a  general 
and  safe  rule,  no  man  can  give  a  lien  on  that  which  he  does  not 
own,  unless  he  be  agent  for  the  owner.  The  statute.  Code,  sec- 
tion 1991,  contemplates  that  he  must  be  owner,  agent  or  lessee; 
if  lessee  he  could  only  give  the  lien  to  bind  the  property  for 
the  lease — the  extent  of  the  lease — no  further.  This  is  ruled 
distinctly  in  11  Georgia  Reports^  45.  But  Walker  is  not 
lessee,  nor  is  he  owner,  nor  is  he  agent  of  the  owner;  he  is 
merely  a  conditional  purchaser,  and  the  condition  on  which 
title  was  to  vest  in  him  was  not  fulfilled.     He  has  not  paid 
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the  purchase  money,  so  that  the  question  is,  can  such  a  one 
create  a  lien  on  property  he  has  not  paid  for,  to  the  overthrow 
of  the  title  of  the  owner?  If  the  question  had  not  been  ruled, 
we  should  think  it  would  be  strange  law  to  hold  that  he  could, 
but  it  has  been  virtually  settled  in  23  Georgia  Reports,  205, 
and  29  Ibid.,  408.  We  do  not  think  the  question  is  at  all 
altered  by  the  fact  that  the  lien  is  on  the  property,  the  mill; 
the  true  question  is,  who  put  that  lien  on  the  mill  ?  Did  he 
have  authority  to  do  so  ?  If  not,  of  course  the  lien  cannot 
stand. 

Let  the  judgment  be  affirmed. 


Anna  R.  deGraffenried,  plaintiff  in  error,  vs.  The  Bruns- 
wick AND  Albany  Railroad  Company,  defendant  in 
error, 

A  receiver  cannot  be  sued  for  the  assets  placed  in  his  hands,  or  be  disturbed 
in  the  possession  or  management  thereof,  without  first  .obtaining  leave  of 
the  appointing  court. 

Equity.  Receiver.  Before  Judge  Hansell.  Berrien 
Superior  Court.     March  Term,  1876. 

Reported  in  the  decision. 

1>.  H.  Pope,  for  plaintiff  in  error. 

W.  S.  Basinger,  by  brief,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  proceeding  in  the  nature  of  a  bill  in  equity, 
filed  by  the  complainant  in  behalf  of  herself  and  son,  as  the 
widow  and  child  of  Spencer  F.  deGraffenried,  against  John 
Screven,  receiver  of  the  Brunswick  and  Albany  Railroad 
Company,  to  recover  damages  for  the  killing  of  the  said 
Spencer  deGraffenried,  in  the  county  of  Berrien.     The  com- 
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plainant  alleges  that  the  said  receiver  of  the  aforesaid  railroad 
company  was  appointed  by  the  superior  court  of  Glynn  coun- 
ty, in  this  state;  to  take  charge  of,  manage  and  run  said  road 
for  the  benefit  of  the  owners  and  creditors  thereof;  that  what- 
ever damages  she  may  be  entitled  to  recover  for  herself  and 
ward  will  be  lost  to  them  by  reason  of  the  insolvency  of  said 
railroad  company  and  its  owners,  therefore  she  prayed  that 
the  judge  of  the  superior  court  of  Berrien  county  would  grant 
an  injunction  enjoining  said  receiver  from  paying  out  and  to 
hold  in  his  hands  a  sufficient  amount  of  the  accrued  and 
accruing  assets  of  said  railroad  company  as  will  fully  meet 
any  judgment  tRat  may  be  rendered  in  her  favor.  On  the  3d 
of  September,  1873,  the  judge  of  the  southern  circuit  ordered 
an  injunction  to  issue  as  prayed  for,  subject  to  the  further 
order  of  the  court,  witli  leave  to  defendant  to  move  a  revoca- 
tion of  said  order  on  ten  days'  notice  to  plaintiflF's  attorney. 
The  defendant  filed  a  demurrer  to  the  complainant's  bill,  and 
made  a  motion  to  dissolve  the  injunction.  The  court  sus- 
tained the  motion,  on  the  ground  that  there  was  no  allegation 
in  the  complainant's  bill  that  authority  or  permission  to  sue 
said  receiver  had  been  granted  by  the  court  appointing  said 
Screven  receiver,  whereupoil  the  complainant  excepted. 

There  was  no  error  in  sustaining  the  demurrer  and  dis- 
solving the  injunction  on  the  statement  of  facts  contained  in 
the  record.  Screven,  the  receiver,  was  the  officer  and  servant  of 
the  superior  court  of  Glynn  county,  which  had  appointed  him, 
was  bound  to  obey  its  direction,  and  was  responsible  to  no  other 
tribunal:  Code,  section  5150.  That  a  receiver,  appointed  by 
a  court  of  chancery,  cannot  be  sued  for  the  assets  placed  in 
his  hands,  or  be  disturbed  in  the  possession  and  management 
thereof,  without  first  obtaining  leave  of  the  court  appointing 
him,  is  not  an  open  question  in  the  courts  of  this  state:  Fidd 
et  aL,  vs.  Jones  et  al,,  11  Georgia  Reports,  413;  Screven  vs. 
Clarkj  48  Ibid.,  41;  Henderson  vs.  IValker,  55  Ibid,^  481; 
Thurnian  vs.  Cherokee  Railroad  Company,  56  Ibid.,  376. 

Let  the  judgment  of  the  court  below  be  affirmeil. 


24  SUPREME  COURT  OF  GEORGIA. 

Wheeler  vs.  Harrison. 

A.  W.  Wheeler,  sheriff,  plaintiff  in  error,  w.  Henry 

Harrison,  defendant  in  error. 

1.  A  rule  nisi  obtained  by  defendani^  to  set  aside  a  judgment,  will  not  pro- 
tect the  sheriff  in  not  levying  the  fi.  fa.  and  making  the  money,  no  super- 
sedeas having  been  obtained,  thou^  the  defendant  served  the  sheriff  with 
a  copy  of  the  rule. 

2,  After  rule  absolute  against  the  sheriff,  before  he  can  be  attached  for  con- 
tempt, a  rule  nisi^  calling  upon  him  to  show  cause  why  he  should  not  be 
attached,  must  be  sued  out  and  served  upon  him. 

Rule  nisi.  Sheriff.  Levy  and  sale.  Attachment.  Be- 
fore Judge  Clark.  Sumter  Superior  Court.  October  Ad- 
journed Term,  1876. 

Reported  in  the  opinion. 

J.  A.  Ansley;  W,  a.  Hawkins,  for  plaintiff  in  error. 

R.  F.  Lyon;  S.  D.  Irvin,  for  defendant. 

Jackson,  Judge. 

A  rule  nisi  was  served  upon  the  sheriff  to  show  cause  why 
he  had  not  made  the  money  on  plaintiff's  fi.fa.  The  sheriff 
showed  in  his  answer  that  defendant  had  moved  to  set  aside 
the  judgment,  and  that  defendant  had  served  him  with  a  copy 
of  his  motion,  or  rule  niw,  signed  by  the  judge.  No  super- 
sedeas was  granted.  The  court  below  made  the  raleabsolnte. 
We  think  tbe  eooit  did  right.  It  will  not  do  for  defend- 
ants to  move  rules  nisi^  granted  as  matter  of  course  usually, 
obtain  no  supersedeas,  and  notify  the  sheriff  simply  that  they 
have  made  the  motion,  and  thus  stop  the  plantiff's  fi.  fa,  from 
proceeding.  The  sheriff  should  have  gone  on  and  executed 
the  process  of  the  court,  unless  the  rule  nisi  had  instructed 
him  not  to  do  so.  After  the  rule  was  made  absolute,  the 
sheriff  was  attached  without  being  served  with  a  rule  nisi  to 
show  cause  why  he  should  not  be  attached  for  contempt.  We 
think  this  was  error,  and  reverse  the  judgoient  on  that  ground. 
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The  sheriff  might  show  some  reason  against  the  attachment^ 
and  should  have  the  opportunity  to  give  it. 
Judgment  reversed. 


Joseph  H.  Lambert,  plaintiff  in  error,  vs.  H.  W.  Smith, 

defendant  in  error. 

I«  Whether  a  judgment  by  default  will  be  set  aside  or  not,  is  a  question  ad- 
dressed to  the  sound  discretion  of  the  court  below,  and  this  court  will  not, 
as  a  general  rule,  interfere,  unless  such  discretion  has  been  grossly  abused. 

2.  On  the  bill  of  exceptions  were  two  entries ;  the  first  being  "  filed  in  office 
June  loth,  1876,*'  was  unsigned.  The  second,  immediately  following  the 
first,  certified  that  the  bill  was  withdrawn  by  attorneys  for  plaintiff  in  error, 
and  re-filed.  This  entry  was  dated  June  12th,  1876,  and  signed  by  the 
clerk  of  the  superior  court : 

Held^  that  the  clerk  had  no  authority  to  certify  to  the  withdrawal  of  the  bill 
of  exceptions,  and  such  entry  is  therefore  of  no  effect. 

Jackson,  Judge,  dissented  on  the  ground  that  the  entry  of  withdrawal  was 
part  of  the  entry  of  filing,  and  that  the  one  could  not  therefore  be  consid- 
ered without  the  other.     (R.) 

Judgments.  Practice  in  the  Supreme  Court.  Before  Judge 
Clark.     City  Court  of  Atlanta.     June  Term,  1876. 

The  following,  taken  in  connection  with  the  decision,  suffi- 
ciently reports  this  case : 

The  bill  of  exceptions  had  two  entries  upon  it.  The  first 
was  "Filed  in  office  June  10,  1876,"  and  was  without  any 
signature.  The  second  was  as  follows:  "This  bill  of  excep- 
tions this  day  withdrawn  by  attorneys  of  Lambert,  and  re- 
file<l— June  12,  1876.     James  D.  Collins,  C.  8.  C." 

Defendant's  counsel  moved  to  dismiss  the  bill  of  excep- 
tions on  the  ground  that  it  lost  its  character  as  such  by  the 
withdrawal,  and  a  subsequeilt  re-filing  could  not  give  it  new 
vitality. 

Counsel  for  plaintiff  in  error  insisted  that  there  was  no 
authority  given  to  the  clerk  to  enter  the  withdrawal  of  a  bill 
of  exceptions  thereupon,  and  such  entry  should,  therefore,  not 
be  regarded. 
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The  motion  was  overruled,  and  the  principle  enunciated  in 
the  second  bead-note  announced. 

E.  N.  Broyles  ;  G.  F.  JTootek,  for  plaintiff  in  error. 

John  L.  Hopkins  ;  Glenn  &  Anqier  ;  J.  T.  Glenn, 
for  defendant. 

Warner,  Chief  Justice. 

This  was  a  motion  to  set  aside  a  judgment  in  the  city  court 
of  Atlanta.  It  appears  from  the  record  and  bill  of  exceptions 
that  a  suit  was  pending  in  said  city  court  in  favor  of  Smith 
against  Lambert,  the  defendant ;  that  in  the  forenoon  of  the 
first  day  of  the  trial  term  of  said  court,  when  tiie  case  was 
called  on  the  docket  for  trial  it  was  in  default,  and  there 
being  no  attorney's  name  marked  on  the  docket  for  the  de- 
fendant, nor  plea  of  any  sort  to  be  found  in  the  clerk's  oiBce, 
the  court,  after  hearing  the  plaintiff's  evidence,  awarded  a 
judgment  in  favor  of  the  plaintiff  for  the  sum  of  $150  00. 
During  the  same  term  of  the  court  the  defendant  made  a 
motion  to  set  aside  the  judgment  so  rendered  as  aforesaid, 
offering  to  pay  all  costs,  on  the  ground  that  he  had  a  meri- 
torious defense  to  the  action,  which  he  set  forth,  and  filed  his 
own  affidavit  that  he  expected  to  be  able  to  establish  the  facts 
so  set  forth  on  the  trial  of  the  cause.  The  defendant  further 
states  in  his  affidavit  that  on  being  sued  in  the  case  be  em- 
ployed Thrasher  &  Thrasher,  attorneys  at  law,  to  defend  the 
same,  and  relied  on  them  to  prepare  the  defense;  that  late 
Saturday  aflernoon,  before  the  meeting  of  the  present  term  of 
the  court  on  Monday,  hearing  that  Thrasher  &  Thrasher 
would  not  be  at  the  court,  and  tliat  Broyles  &  Woot^n  were 
representing  the  ca^es  of  Thrasher  &  Thrasher,  he  went  to 
their  office  about  nine  o'clock  on  Monday,  the  first  day  of  the 
court,  to  see  them  about  the  case ;  found  them  at  the  superior 
court,  but  on  account  of  their  being  engaged  in  other  cases, 
and  not  being  personally  acquainted  with  them,  did  not  get 
to  speak  to  them  about  his  case  until  about  eleven  o'clock,  a.  m. 
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Immediately  thereafter  Broyles  went  to  the  city  court  and 
found  that  judgment  had  been  rendered  against  him.  Upon 
this  showing  of  the  defendant,  the  court  refused  to  set  aside 
the  judgment,  whereupon  the  defendant  excepted. 

The  judgment  was  rendered  at  the  trial  term  of  the  case, 
there  being  no  issuable  defense  filed  on  oath  by  the  defendant. 
The  motion  to  set  aside  that  Judgment  for  the  reasons  stated^ 
was  a  question  addressed  to  the  sound  discretion  of  the  court 
below.  That  this  court  has  the  power  to  control  that  discre- 
tion is  readily  admitted,  but  as  a  general  rule,  this  court  will 
not  interfere  with  the  exercise  of  that  discretion  unless  it  has 
been  grossly  abused.  The  court  before  which  the  proceed- 
ings are  had  has  a  much  better  opportunity  to  judge  of  the 
conduct  and  motives  of  the  parties  before  it  than  a  reviewing 
court,  which  is  governed  by  the  record  alone,  and  that  court 
also  had  a  much  better  opportunity  to  judge  of  the  materiality 
of  tlie  defendant's  alleged  defense,  in  view  of  the  plaintiff's 
evidence  offered  before  it  at  the  trial,  than  this  court,  when 
that  evidence  is  not  set  forth  in  the  record.  In  this  case  it 
does  not  appear  when  the  defendant  employed  Thrasher  & 
Thrasher  to  defend  the  suit.  ''On  being  sued  in  the  case,'' 
IS  too  indefinite.  The  defendant  was  required  to  show  full 
diligence  on  his  part.  Besides,  it  is  a  significant  fact  that 
the  defendant  did  not  procure  the  affidavit  of  Thrasher  & 
Thrasher  as  to  the  time  and  terms  of  their  employment  to 
defend  the  suit,  instead  of  relying  upon  his  own  indefinite 
statement  alone.  There  was  not  such  an  abuse  of  the  discre- 
tion of  the  court  below  in  refusing  to  set  aside  the  judgment, 
on  the  statement  of  facts  disclosed  in  the  record,  as  will  au- 
thorize this  court  to  interfere  and  control  it.  Courts  must 
necessarily  be  clothed  with  a  large  discretion  in  conducting 
the  business  therein,  and  this  court  will  be  slow  to  interfere 
with  that  discretion,  uuless  it  is  manifestly  apparent  that  there 
has  been  a  gross  abuse  of  it. 

Let  the  judgment  of  the  court  below  be  affirmed 
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Henry  Riyebs,  plaintiff  in  error,  vs.  The  State  of  Geob- 

QiAf  defendant  in  error. 

(BLscxunr,  Judge,  was  providenlially  prevented  from  presiding  in  this  case.) 

An  indictment  for  simple  larceny  in  stealing  hogs  is  sufficiently  certain  in 
describing  them,  if  they  be  ^o  described  as  to  be  identified  by  the  owner. 

Criminal  law.  Indictment  Before  Judge  Clark.  Lee 
Superior  Court.     November  Adjourned  Term,  1876. 

Reported  in  the  opinion. 

W.  A.  Hawkins  ;  George  Kimbrough  ;  Alfriend  & 
Armstrong,  for  plaintiff  in  error. 

C.  F.  Crisp,  solicitor  general,  for  the  state. 

Jackson,  Judge. 

The  indictment  described  the  hog  stolen  as  a  black  hog, 
mark  unknown,  of  the  value  of  $4  00,  and  the  property  of 
one  G.  K.  &  T.  R.  Taylor.  The  court  below  held  it  good, 
and  error  is  assigned  to  this  judgment. 

The  Code  is  very  broad ;  the  only  description  necessary  is 
such  as  that  the  owner  may  identify  the  hog,  and  this  was 
done  in  this  case:  See  Code,  section  4400;  44  Oeorgia  Be- 
porta,  300. 

Judgment  affirmed. 


F.  N.  Chisholm,  plaintiff  in  error,  vs.  The  Atlanta  Gas 

Light  Company,  defendant  in  error. 

# 

1.  A  company  which  produces  and  furnishes  gas  is  bound  to  use  such  skill 
and  diligence  in  its  operations  as  is  proportionate  to  the  delicacy,  difficulty 
and  nature  of  that  particular  business. 

2.  Upon  the  trial  of  an  action  for  damages  resulting  from  an  explosion  of 
gas,  the  question  as  to  whether  such  diligence  was  used  should  be  left  to 
the  jury ;  and  where  the  facts  in  evidence  would  justify  the  inference  of 
negligence,  to  order  a  non-suit  was  error. 
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Non-8uit.  Practice  in  the  Superior  Court.  Negligence, 
Before  Judge  Hopkins.     Fulton  Superior  Court.    October 

Term,  1875. 

Reported  in  the  decision. 

T.  P.  Westmoreland,  for  plaintiff  in  error. 

Collier  &  Collier;  A.  W.  Hammond  &  Son,  for  de- 
fendant 

Warner,  Chief  Justice. 

The  plaintiff,  Chisolm,  sued  the  Atlanta  Gas  Light  Com- 
pany, in  the  justice's  court,  for  the  sum  of  $100  00,  for  dam- 
ages done  to  his  store-house  in  the  city  of  Atlanta,  hy  the 
explosion  of  gas.  The  justice  gave  judgment  for  the  defend- 
ant The  plaintiff  entered  an  appeal  to  the  superior  court.  On 
the  trial  of  the  appeal,  the  court,  after  hearing  the  plaintiff's 
evidence,  on  motion  of  the  defendant,  non-suited  the  plaintiff, 
whereupon  he  excepted. 

1.  There  was  no  dispute  that  the  plaintiff's  store-house  was 

fly  — 

injured  the  amount  claimed  by  the  explosion  of  gas  therein, 
but  the  question  is,  whether  there  was  sufficient  evidence  to 
^ke  ont  SL  prima  facie  case  of  negligence  on  the  part  of  the 
defendant  to  entitle  the  plaintiff  to  go  to  the  jury  under  the 
law.  It  appears  from  the  evidence  that  the  storehouse  had 
been  vacant  two  or  three  weeks  before  the  explosion,  which 
took  place  on  tha  6th  of  January,  1874.  On  the  evening  the 
explosion  took  place,  the  plaintiff  had  rented  the  store-house 
to  some  colored  people  for  the  purpose  of  having  a  supper 
there;  the  colored  people  did  not  use  gas  that  night,  but 
'^candles.  Rhodes,  defendant's  sui)erintendent,  a  witness 
^rthe  plaintiff,  stated  that  plaintiff  had  gas  fixtures  in  his 
storehouse;  that  on  the  28th of  December,  1873,  the  defend- 
ant Was  notified  that  the  house  was  vacant  and  that  gas  was 
no  longer  needed,  and  defendant  was  ordered  to  cut  it  off, 
^bich  was  done  on  that  day  by  means  of  a  meter-cock  in 
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plaintiff's  cellar.  The  witness  stated  that  there  were  two 
waya  to  cat  off  the  gas  from  plaintiff's  honse^  the  one  by  a 
meter-cock  which  was  the  property  of  the  plaintiff,  but  was 
used  by  the  defendant  also ;  the  other,  by  a  service-cock  which 
was  under  the  cub-stone,  and  which  was  the  property  of  de- 
fendant and  under  its  exclusive  control ;  that  if  the  gas  had 
been  cut  off  at  the  service-cock  on  the  28th  of  December, 
1873,  instead  of  at  the  meter-cock,  the  explosion  in  plaintiff's 
house  could  not  have  occurred ;  that  in  cutting  off  gas  the 
defendant  sometimes  used  the  meter-cock,  and  sometimes  the 
service-cock  ;  that  it  was  safer  to  cut  off  the  gas  by  the  ser- 
vice-cock under  the  curb-stone,  than  by  the  meter-cock  in  the 
cellar,  for  the  reason  that  the  service-cock,  was  under  the  ex- 
clusive control  of  defendant.  The  witness  examined  the  meter- 
cock  in  plaintiff's  cellar,  soon  after  the  explosion,  and  it  had 
evidently  been  tampered  with  by  somebody ;  found  a  Aail  in 
tlie  hole  of  the  meter-cock,  which  witness  supposed  had  been 
used  to  turn  it,  though  the  gas  was  turned  off  when  he  ex- 
amined it;  knows  that  the  gas  must  have  got  into  the  build- 
ing in  that  way,  that  is,  by  some  unauthorized  person's  turning 
the  meter-cock  in  the  cellar.  The  injury  to  the  plaintiff's 
house  by  the  explosion  of  gas  therein  resulted  from  the  escape 
of  gas  from  the  meter-cock  in  the  plaintiff's  cellar,  or  from 
the  gas  fixtures  in  the  house  connected  therewith. 

It  is  insisted  by  the  defendant  in  error  that  the  explosion 
was  caused  by  the  careless  negligence  of  the  plaintiff  or  his 
tenants.  The  reply  is  that  if  the  defendant  had  shut  off  the 
gas  at  the  service- cock,  instead  of  at  the  me(er-cock  in  the 
plaintiff's  cellar,  on  the  28th  of  December,  1873,  when  it  was 
notified  that  the  plaintiff  had  no  further  use  for  its  gas  on  bis 
premises,  the  explosion  would  not  have  occurred  in  that  house 
on  the  5th  of  January,  1874,  for  the  simple  reason  that  there 
would  not  have  been  any  of  the  defendant's  gas  on  the  plain- 
tiff's premises  to  explode  either  by  the  negligence  of  the 
plaintiff  or  his  tenants.  The  plaintiff  had  no  reason  to  sup- 
pose that  any  of  the  defendant's  gas  was  on  his  premises,  af- 
ter it  was  notified  to  cut  it  off  on  the  28th  of  December,  1873, 
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and  therefore  was  not  bound  to  take  any  precautionary  ao- 
tion  in  relation  to  the  escape  of  it,  either  by  himself  or  tenants. 
The  principle  applicable  to  the  defendant  is  this,  that  in 
the  conduct  of  its  business  as  a  gas  producer  and  furnisher 
thereof  to  its  customers,  it  is  bound  to  use  such  ordinary  skill 
and  diligence  as  is  proportioned  to  the  delicacy,  difficulty 
and  nature  of  that  particular  business.  The  evidence  in  the 
record  before  us  is,  that  the  gas  was  cut  off  at  the  meter-cock 
in  the  plaintiff's  cellar,  instead  of  at  the  service-cock  under 
the  curb-stone;  that  it  was  safer  to  cut  off  the  gas  at  the  ser- 
vice-cock than  at  the  meter-cock;  timt  if  the  gas  had  been 
cut  off  at  the  service-cock  on  the  28th  of  December,  1873, 
the  explosion  on  the  5th  of  January,  1874,  in  the  plaintiff's 
house,  could  not  have  occurred. 

In  our  judgment  there  was  sufficient  evidence  to  have 
been  submitted  to  the  jury  for  them  to  say  whether  the  ex- 
plosion of  the  gas  in  the  house  was  caused  by  the  defendant's 
negligence  or  not,  and  that  the  granting  of  the  non-suit  was 
error, 

2.  In  BiggerB  vs.  Pace,  5  Georgia  Reports,  171,  it  was 
held  that  a  motion  for  non-suit  should  be  overruled,  where 
the  jury  might  have  inferred  facts  from  the  evidence  which 
would  support  the  plaintiff's  action.  The  question  of  negli- 
gence or  no  negligence  on  the  part  of  the  defendant,  was  a 
question  for  the  jury,  and  that  question  should  have  been 
submitted  to  them  under  the  evidence  contained  in  the  record. 

Let  the  judgment  of  the  court  below  be  reversed. 


John  W.  Hill,  plaintiff  in  error,  vs.  John  C.  Reeves, 

defendant  in  error. 

Except  in  cases  of  special  liens  for  rent,  on  crops  made  on  the  land  rented, 
*a  landlord  may  distrain  for  rent  without  a  previous  demand  and  refusal  to 
pay,  and  without  the  allegation  thereof  in  his  affidavit. 
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Lieas.  Landlord  and  teDant  Distress  warrant.  Before 
Judge  Knight,  Cobb  Superior  Court.  November  Term, 
1875. 

Reported  in  the  opinion. 

George  N.  Lesteb;  Gartrell  &  Dunwoody,  for 
plaintiff  in  error. 

W.  T.  &  W.  J.  Winn,  for  defendant. 

Jackson,  Judge. 

Hill  sued  out  a  distress  warrant,  founded  on  no  special 
lien,  as  landlord,  upon  the  crop  of  defendant,  but  merely  to  en- 
force a  general  lien,  to  date  from  when  tlie  levy  was  made  and 
entered,  under  section  4082  of  the  Code.  The  court  dismissed 
the  warrant  because  no  demand  or  refusal  to  pay  was  made 
and  avowed  in  the  affi<1avit.  None  was  necessary  to  enforce 
a  general  lien,  as  we  decided  in  Buffington  vs.  HiUey^  55  Geor- 
gia  Reports^  655.     That  case  controls  this. 

Judgment  reversed. 


Richard  K.  Hines  et  cU.^  plaintifis  in  error,  vs,  Charles 
J.  MuNNERi^YN  et  al,j  defendants  in  error. 

1.  Where  a  tenant  in  common  has  mortgaged  the  entire  estate,  and  such 
mortgage  has  been  foreclosed,  a  court  of  equity  has  jurisdiction  to  enjoin 
levy  and  sale  until  after  partition,  especially  where  the  mortgagor  is  in- 
solvent. 

2.  A  claim  against  the  co-tenant  for  profits  arising  from  the  exclusive  use  of 
the  estate  will  form  a  part  of  the  decree  for  partition  and  account,  and  will 
take  precedence  of  the  mortgage  made  by  him. 

Equity.  Injunction.  Partition.  Tenants  in  common. 
Mortgages.  Liens.  Before  Judge  Wrioht.  Decatur  Su- 
perior Court.     May  Term,  1876. 
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Reported  in  the  decision. 

J.  C.  Rutherford;  W.  O.  Fleming,  for  plaintifis  in 
error. 

R.  F.  Lyon;  D.  A.  Russell;  0.  G.  Gubley,  for  de- 
fendants. 

Warner,  Chief  Justice. 

The  complainants  filed  their  bill  against  the  defendants 
praying  for  a  partition  of  certain  described  property  therein 
mentioned,  l>etween  them  and  the  defendant,  Munnerlyn,  as 
tenants  in  common,  and  to  enjoin  the  defendant,  Amett,  from 
Belling  any  part  of  said  property,  as  mortgagee  of  Mannerly  n, 
by  virtue  of  a^.  /a.  issued  on  the  foreclosure  of  his  mortgage. 
Oo  tlie  trial  of  the  injunction  bill,  the  jury,  under  the  charge 
of  the  court,  found  the  following  verdict :  "  We,  the  jury,  find 
aud  decree  that  the  complainants  are  entitled  to  one-half  in- 
terest in  the  real  estate  as  owned  by  Mrs.  Hannah  Munnerlyn 
&odC.  J.  Munnerlyn,  at  the  time  of  Mrs.  Hannah  Munner- 
lyn's  death,  to-wit :  the  following  lots  and  fractional  lots  of 
land:  three  hundred  and  forty-nine,  three  hundred  and  forty- 
«ght,  three  hundred  and  fifty-two,  three  hundred  and  sixty- 
fi>ar,  three  hundred  and  sixty- three,  three  hundred  and  eighty- 
*'ght,  three  hundred  and  eighty-seven,  three  hundred  and 
^ghty-six  and  three  hundred  and  eighty-five,  in  the  twentieth 
district;  also  two  hundred  and  fifty-eight,  two  hundred  and 
fifty-seven,  two  hundred  and  fifty-six,  two  hundred  and  fifty- 
"^C)  two  hundrerl  and  fifty-nine,  two  hundred  and  sixty,  and 
two  hundred  and  sixty-one,  in  the  twenty-first  district;  also 
^at  the  complainants  are  entitled  to  all  the  rents,  profits  and 
issues  received  from  the  aforesaid  interest,  as  managed  by  C. 
J*  Munnerlyn,  before  the  time  of  Mrs.  Munnerlyn's  death, 
to  the  date  of  tlie  mortgage  given  to  F.  G.  Amett,  with  in- 
terest included,  amounting  to  $6,712  00.  We  fnrther  find 
aod  decree  that  one-half  the  land  mentioned  in  the  lai^e  mort- 
gage, to-wit:  lots  and  parts  thereof,  three  hundred  and  forty- 
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nine,  three  hundred  and  forty-eight,  three  hundred  and  fifty- 
twO|  three  hundred  and  sixty-four,  three  hundred  and  sixty- 
three,  three  hundred  and  eighty-eight,  three  hundred  and 
eighty-seven,  three  hundred  and  eighty-six  and  three  hundred 
and  eighty-five,  in  the  twentieth  district;  also  two  hundred  and 
fifty-eight,  two  hundred  and  fifty-nine,  two  iiundred  and  fifty- 
six,  two  hundred  and  fifty-five,  two  hundred  and  fifty-nine, 
two  hundred  and  sixty  and  two  hundred  and  sixty-one,  in 
the  twenty-first  district,  and  all  the  land  mentioned  in  the 
small  mortgage,  to-wit:  two  hundred  and  sixty-two,  two 
hundred  and  sixty-three  and  two  hundred  and  sixty-four,  in 
the  twenty-first  district,  (except  one  hundred  and  sixty-seven 
acres  of  lot  two  hundred  and  sixty-four,  relinquished  by  F.  O. 
Arnett,)  was  conveyed  to  F.  G.  Arnett  by  mortgage,  to  satisfy 
a  certain  promissory  note  against  Munnerlyn,  principal  of  the 
above  note,  $6,250  00,  with  interest  added,  amounts  to  $9,910 
31.  We  further  find  and  decree  that  the  mortgage  held  by 
F.  G.  Arnett,  has  precedence  to  the  indebtedness  q(  C.  J. 
Munnerlyn  to  the  complainants/'  The  complainants  made 
a  motion  for  a  new  trial,  on  the  several  grounds  set  forth 
therein,  which  was  overruled  by  the  court,  and  the  complain- 
ants excepted. 

It  appears  from  the  evidence  in  the  record  that  C.  J.  Mun- 
nerlyn, the  father  of  the  defendant  in  the  bill,  died  intestate, 
leaving  the  defendant  and  his  mother,  Hannah  Munnerlyn, 
his  heirs-at-law ;  that  they  lived  together  and  enjoyed  the 
property  left  them  by  the  intestate  as  tenants  in  common  un- 
til the  death  of  the  said  Hannah,  who,  by  her  last  will  and 
testament,  devised  and  bequeathed  her  one-half  interest  in  the 
property  inherited  from  her  deceased  husband  (the  same  being 
undivided,)  to  the  complainants.  The  defendant,  C.  J.  Mun- 
nerlyn, after  his  mother's  death,  mortgaged  the  entire  interest 
in  the. several  lots  of  land  in  controversy,  to  the  defendant, 
Arnett,  to  secure  the  payment  of  $6,250  00  which  the  said 
Munnerlyn  was  indebted  to  him. 

1.  One  of  the  main  questions  in  the  case  made  on  the  ar- 
gument here,  was  whether  Arnett,  the  mortgagee,  should  be 
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enjoineil  from  prooeecIiDg  to  sell  the  mortgaged  property  until 
the  complainants,  as  tenants  in  common  with  the  mortgagor, 
could  have  their  interest  and  share  in  the  property  mortgaged 
by  their  co-tenant,  ascertained,  set  apart,  and  partitioned  to 
them,  as  the  same  existed  at  the  death  of  their  grand-mother, 
without  regard  to  the  incumbrance  of  the  mortgage  so  far  as 
their  rights  and  interest  in  the  property  are  concerned.  There 
can  be  no  doubt  that  Munneilyn,  the  co-tenant  of  the  com- 
plainants, could  not  convey  or  mortgage  the  joint  property, 
so  far  as  to  affect  or  prejudice  their  title  to  or  interest  in  it, 
as  tenants  in  common,  notwithstanding  he  may  have  attempt- 
ed to  convey  or  mortgage  the  entire  interest  in  the  property. 
There  can  be  just  as  little  doubt  that  the  complainants  were 
entitled  to  have  the  property  partitioned  between  them  and 
their  co-tenant,  0.  J.  Munnerlyn,  without  regarding  the 
mortgage  executed  by  him  to  Arnett.  In  view  of  the  facts 
of  this  case,  a  court  of  equity  properly  had  jurisdiction  of  it 
for  partition:  Code,  section  3183. 

2.  Another  of  the  questions  made  here  was  whether  the 
complainants,  as  tenants  in  common,  were  entitled  to  have 
a  decree  out  of  the  corpus  of  the  property,  on  a  partition,  for 
the  exclusive  use  thereof  by  Munnerlyn,  their  co-tenant,  since 
the  death  of  their  grand-mother.  On  the  part  of  the  defend- 
ants it  was  insisted  that  the  exclusive  use  of  the  joint  property 
by  Munnerlyn,  the  co-tenant,  only  created  a  debt  in  favor  of 
the  complainants  as  against  him,  and  that  that  debt  created 
no  lien  upon  the  joint  property,  or  upon  Munnerlyn's  half  of 
it  Whilst  it  may  be  true  that  the  complainants  have  not 
strictly  a  legal  lien  upon  the  corpus  of  the  joint  property,  or  up- 
on their  co-tenant  half  of  it  for  what  he  may  be  indebted  to 
them  for  the  exclusive  use  of  the  joint  property,  still  the  com- 
plainants have  a  clear  equitable  right,  on  a  bill  filed  for  parti- 
tion and  account  against  their  co-tenant,  to  have  his  share  of 
the  joint  property  charged  with  such  indebtedness  in  the  decree 
for  partition,  the  more  especially  when  their  co-tenant  is  in- 
solvent, as  in  this  case :  1  Story's  Equity  Jurisprudence,  sec- 
tions 654, 655 ;  Code,  section  3186.     Whether  their  co-tenant 
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is  justly  indebted  to  the  complainants,  in  view  of  their  main* 
tenance  and  education,  etc.,  whilst  he  was  in  the  exclusive 
possession  and  control  of  the  joint  property,  and  what  amount, 
must  necessarily  depend  upon  the  evidence.  Inasmuch  as  Ar- 
nett  is  interested  as  mortgagee  of  Munnerlyn's  interest  in  the 
property,  afler  a  just  and  equitable  partition  thereof,  he  may 
contest  the  indebtedness  of  Munnerlyn  to  the  complainants, 
if  Munnerlyn  himself  should  fail  to  do  so.  Whilst  it  may  be 
true,  as  a  general  rule,  that  the  undivided  interest  of  a  tenant 
in  common  can  be  levied  on  and  sold  when  there  are  no  ob* 
stacles  in  the  way,  or  incumbrances  on  the  property,  yet, 
when  there  are  such  obstacles  in  the  way  and  incumbrances 
on  the  property  as  will  prevent  a  sale  of  the  property  for  a 
full  price,  and  enable  the  purchaser  thereof  to  obtain  a  good 
title,  it  is  the  better  and  safer  practice  to  ascertain  by  a  decree 
of  the  court  what  are  the  rights  of  the  defendant  to  the  prop- 
erty levied  on  before  a  sale  thereof.  .  The  decree  in  this  case 
should  have  made  an  equitable  partition  of  the  property  be- 
tween the  tenants  in  common,  either  by  the  appointment  of 
commission^is  fqr  that  purpose,  or  otherwise,  as  prayed  for  in 
complainants'  bill,  and  then  left  Amett  to  proceed  to  colled 
his  mortgage  fi,  fa.  out  of  that  portion  of  the  joint  property 
which  may  be  decreed  to  Munnerlyn,  the  mortgagor. 
Let  the  judgment  of  the  court  below  be  reverse<I. 


E.  W.  Holland,  plaintiff  in  error,  V8.  Long  &  Brother, 

defendants,  in  error. 

1.  When  a  writing  is  obscure  or  ambiguous,  by  reason  of  an  unfamiliar  ab- 
breviation, what  it  means  is  for  the  jury.  And  to  arrive  at  the  meaning, 
clear  and  intelligible  expressions  in  the  instrument  may  be  compared  with 
facts  otherwise  proved. 

2.  If  a  retired  partner  would  protect  himself  against  future  contracts  made 
with  the  firm  by  persons  who  dealt  with  it  while  he  was  a  member,  he  must 
affect  such  persons  with  notice  of  his  retirement. 
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3.  There  may  be  facts  on  which  to  base  a  charge  of  the  court,  without  any 
direct  evidence  on  the  point  to  which  the  charge  relates.  It  is  enough  if 
there  be  data  from  which  a  legitimate  process  of  reasoning  can  be  carried  on. 

4.  The  evidence  was  not  insufficient  to  warrant  the  verdict. 

New  trial.  Evidence.  Partnership.  Notice.  Charge  of 
Court.  Before  Judge  Peeples*  Fulton  Superior  Court. 
October  Term,  1875. 

Lon^  &  Brother  brought  complaint  against  the  Atlanta 
Furniture  Manufacturing  Company,  a  partnership  alleged  to 
be  composed  of  J.  M.  Willis  and  E.  W.  Holland,  on  two 
drafts  accepted  by  the  firm.  The  case  was  dismissed  as  to 
Willis^  by  consent,  he  having  been  discharged  in  bankruptcy. 
Holland  pleaded  that  he  was  not  a  partner. 

On  the  trial  plaintifis  introduced  the  following  Evidence: 

The  acceptances,  which  were  in  the  usual  form,  signed  by 
the  ''Atlanta  Furniture  MTg  Company,  per  W.  L.  Gordon, 
business  man'ger,'' 

The  testimony  of  plaintiffs,  which  was,  in  brief,  as  follows : 
They  became  acquainted  with  defendants  by  means  of  a  letter 
written  to  them  by  the  latter,  asking  for  a  price-list  of  their 
goods.  Afterwards  they  filled  orders  for  the  company.  The 
paper  on  which  such  letter  and  orders  were  written  was  head- 
ed: "Atlanta  Furniture  Manufactory;  J.  M.  Willis  and  E. 
W.  Holland,  proprietors ;  J.N.  Fain,  business  manager;  H. 
Sells,  superintendent  of  works;  office  and  manufactory  cor- 
ner Harris  and  Butler  Streets,  Atlanta,  Georgia."  The  letter 
referred  to  above  was  signed  "  Atlanta  Furniture  MTg  Co., 
H*  Sells,  superintendent."  The  goods  for  which  the  drafls 
were  drawn,  were  sent  to  defendants'  firm  in  December,  1873, 
and  January,  1874.  Plaintiffs  never  had  any  notice  of  the 
withdrawal  of  Holland  from  the  partnership. 

A  plea,  which  Holland  had  signed  and  sworn  to,  in  a  suit 
against  the  same  company,  in  the  justice  court,  in  which  it 
was  designated  as  the  "Atlanta  Man.  Furg'y.  Co. ;  J.  M. 
Willis  &  E.  W.  Holland."  The  plea  stated  that  Holland  had 
not  been  a  member  of  said  firm  since  September  30th,  1873. 
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J.  T.  Pendleton,  who  testified  that  he  had  a  oonversation 
with  Holland  in  the  summer  of  1874  in  regard  to  some  claims 
which  he  held  against  the  Atlanta  Furniture  Manufacturing 
Company;  that  Holland  stated  that  he  had  withdrawn  from 
the  company  on  September  30th,  1873|  no  one  knowing  he 
was  a  partner,  and  admitted  that  he  signed  and  swore  to  the 
plea  mentioned  above. 

Defendant's  testimony  was,  in  brief,  as  follows:  He  never 
was  a  partner  in  the  ^'  Atlanta  Furniture  Manufacturing 
Company,''  nor  authorized  his  name  to  be  used  as  such.  Be- 
came interested  with  Willis  at  the  factory  under  the  follow- 
ing circumstances:  One  Dr.  Sells,  who  was  doing  business  at 
said  factory,  became  involved  in  a  difficulty  about  the  pay- 
ment of  $500  00.  He  had  a  large  amount  of  unfinished 
goods  on  hand,  and  said  if  defendant  and  Willis  would  pay 
the  $500  00  for  him,  he  would  give  them  the  use  of  the  shop 
and  tools  to  finish  the  work.  Defendant  needed  some  furniture; 
he  advanced  $250  00  and  Willis  $250  00,  to  complete  the 
unfinished  furniture;  when  that  was  done  had  nothing  further 
to  do  with  it.  Sold  out  his  interest  in  September,  1873;  was 
to  get  $250  00  worth  of  furniture;  only  received  $225  00. 
Did  not  give  notice  of  the  sale  because  he  did  not  think  it 
necessary.  Did  not  know  that  he  was  a  partner  in  the  ^'  At- 
lanta Furniture  Manufactory"  until  he  had  sold  his  interest 
in  the  factory.  Was  in  a  hurry  when  he  signed  the  plea; 
read  it,  but  did  not  look  at  it  carefully ;  supposed  it  referred  to 
the  said  *' Furniture  Manufactory; "  also  thought  the  conver- 
sation with  Pendleton  referred  thereto.  The  factory  on  But- 
ler and  Harris  streets  had  no  connection  with  the  Atlanta 
Furniture  Manufacturing  Company,  whose  business  was  con- 
ducted on  Whitehall  Street.  Knew  nothing  of  the  bill-heads 
referred  to  in  the  plaintiffs'  testimony. 

The  jury  found  for  the  plaintiffs  $502  16,  besides  interest 

Defendant  moved  for  a  new  trial  on  the  following,  among 
other  grounds : 

1st.  Because  the  court  admitted  in  evidence  the  plea  signed 
by  the  defendant  over  his  objections. 
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2d.  Because  the  court  erred  in  charging  suhstantially  as 
follows:  (a)  If  Holland  was  a  partner  in  defendant's  firm 
before  the  drafts  sued  on  were  made,  so  appeared  to  the  world, 
and  gave  no  notice  of  his  withdrawal,  he  would  still  remain 
a  partner  as  to  creditors  of  the  firm,  until  notice  should  be 
given  of  such  withdrawal  or  of  a  dissolution  of  the  partner- 
ship. (6)  If  he  was  not  a  member  of  the  firm,  but  allowed 
his  name  to  be  held  out  to  the  world  as  such,  with  his  knowl- 
edge or  consent,  he  would  still  be  liable  for  debts  created  on 
the  faith  thereof,  (c)  If  there  is  an  irreconcilable  conflict  in 
the  testimony  of  witnesses  who  are  equally  credible,  the  rela- 
tions of  the  witnesses  to  the  case,  their  opportunities  for  knowl- 
edge and  any  inducements  they  may  have  to  swear  falsely  may 
be  taken  into  consideration. 

3d.  Because  the  verdict  was  contrary  to  the  law  and  evi- 
dence. 

The  motion  was  overruled,  and  defendant  excepted. 

Tlie  case  was  tried  before  Judge  Hopkins  and  motion  for 
new  trial  heard  by  his  successor,  Judge  Peeples. 

Candler  &  Thomson  ;  McCay  &  Trippe,  for  plaintiflF 
in  error. 

Marshall  J.  Clarke;  Jackson  &  Lumpkin,  for  de- 
fendants. 

Bleckley,  Judge. 

1.  The  plea  admitted  in  evidence  was  ambiguous  as  to  the 
name  of  the  company  sued  in  the  justice's  court ;  and  that  am- 
biguity was  for  the  jury  to  deal  with,  in  the  light  of  all  the 
evidence:  Code,  sections  2764,  3801.  One  fact  calculated  to 
throw  light  on  the  matter  was,  that  the  time  stated  in  the  plea 
when  Mr.  Holland  ceased  to  be  a  partner,  was  precisely  the 
time  indicated  in  his  conversation  with  Mr.  Pen<lleton  as 
that  when  he  withdrew  from  the  "  Atlanta  Furniture  Manu- 
facturing Company."  According  to  Mr.  Holland's  own  testi- 
mony, the  plea  and  the  conversation  with  Pendleton  related 


40     SUPREME  COURT  OF  GEORGIA. 

Holland  vs.  Long  &  Brother. 

to  the  same  partnership.  He  aays,  however,  that  he  thought 
lie  was  referring  to  the  '^  Atlanta  Furniture  Manufactory/' 
The  plea,  on  its  facey  does  not  give  either  of  these  names  ex^ 
actly  ;  and,  perhaps,  it  will  serve  as  well  for  the  one  as  for 
the  other.  Besides,  we  do  not  think  there  is  any  clear  evi- 
dence in  the  record  that  there  ever  was  any  partnership  under 
the  firm  name  of  the  "Atlanta  Furniture  Manufactory.^' 
That  seems  to  have  been  the  name  of  an  establishment,  a 
place  for  the  transaction  of  business,  and  we  rather  think  the 
circumstances  indicate  that  Willis  and  Holland  were  held  out 
as  proprietors,  and  that,  sometimes  at  least,  those  who  acted 
for  them  in  that  establishment  used,  in  business,  the  firm 
name  of  the  "Atlanta  Furniture  Manufacturing  Company .'' 
Whether  this  was  an  assumption  of  autliority  on  the  part  of 
Willis  or  on  the  part  of  the  employees  of  the  establishment, 
is  not  clear.  But  suppose  it  was,  and  grant  that  Mr.  Holland 
gave  so  little  attention  to  the  business  that  he  did  not  know 
what  was  going  on,  yet  if  his  copartner,  or  the  agents  of  the 
partnership,  adopted  a  name  for  the  partnership^  when  it  had 
no  fixed  name,  and,  in  that  name,  conducteil  the  operation  of 
the  firm,  why  would  not  Mr.  Holland  be  bound  ?  If  he  did 
not  take  the  trouble  to  agree  with  his  copartner  U|>on  a  name, 
nor  guard  against  a  name  being  introduced  without  his  cim- 
currenoe,  must  those  who  gave  credit  to  the  concern  lose  their 
money?  Of  course,  if  Mr.  Holland  and  Mr.  Willis  were 
not  copartners  at  all,  in  the  business  conducted  at  the  factory, 
there  would  be  no  power  to  bind  him  by  any  name  without 
his  actual  consent  to  being  held  out  as  a  partner.  But  if 
the  partnership  existed,  Mr.  Holland's  inteatioa  that  it  should 
be  carried  on  secretly,  without  his  name  appearing  to  the  pub- 
lic, would  not  protect  him,  if  Willis,  or  the  employees  of  the 
partnership,  held  him  out  as  a  partner,  and  obtained  credit 
for  the  concern  on  the  fiiith  of  his  connection  with  it.  If  he 
was  in  fact  a  partner,  however  limite<l  his  interest  or  tem|K)- 
rary  his  object,  he  would  be  liable  for  the  ordinary  partner- 
ship debts  contracted  while  he  continued  a  partner,  and  until 
he  protected  himself  by  proper  notice  of  dissolution. 
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2.  And  as  to  notice  being  necessary  to  tliose  with  whom  the 
firm  had  dealings  while  he  was  a  member,  there  can  be  no 
doubt.  The  charge  of  the  court,  in  view  of  the  evidence  on 
that  subject,  was  correct. 

3.  Mr.  Holland  admitted  that  he  had  an  interest  with  Wil- 
lis in  some  of  the  operations  of  the  Atlanta  Furniture  Man- 
Q&ctory,  carried t>n  prior  to  September  30th,  1873.  Parts  of 
his  evidence  tend  to  show  that  he  did  not  consider  his  connec- 
tioo  witli  Willis  as  amounting  to  a  partnership  in  fact.  Some 
of  the  evidence  In  the  case  showed  that  letter-heads  were  sent 
to  theplainti&  with  his  name  and  that  of  Willis  u|K)n  them 
as  proprietors  of  the  Atlanta  Furniture  Manu&ctory.  A 
letter  written  to  the  plaintiffs  on  tiie  page  following  such  a 
heading,  was  signed  "Atlanta  Furniture  Manufacturing  Com- 
pany." Mr.  Holland  was  thus  held  out  as  a  partner,  whether 
he  was  such,  in  fact,  or  not;  and  this  was  prior  to  the  crea- 
tion of  the  debt's  sued  for.  It  was  for  the  jury  to  say  whether 
this  holding  out  was  with  his  knowledge  or  consent;  an<l  to 
do  this  they  could  look  to  all  the  facts  and  circumstances  in 
the  evidence.  Mr.  Holland  testified  that  he  did  not  .know  of 
it  or  consent  to  it;  but  that  was  but  a  part  of  the  evidence. 
There  were  various  facts  and  circumstances  which  the  jury 
might  have  thought  indicated  the  contrary.  To  justify  a 
eliarge  on  a  given  subject,  it  is  not  necessary  there  should  be. 
direct  evidence  going  to  that  point;  it  is  enough  if  there  be 
something  from  which  a  legitimate  process  of  reasoning  can 
be  carried  on  in  respect  to  it.  We  thus  arrive  at  the  conclu- 
sion  that  there  was  no  error  in  that  part  of  the  charge  which 
aanoanced  Uie  legal  effect  of  holding  out  Mr.  Holland  as  a 
partner,  with  his  knowledge  and  conseut,  even  if  he  was  not 
a  partner.  There  is  no  complaint  against  it  exoept  that  it 
was  unwarranted  by  the  evidence — that  is,  based  on  an  assumed 
state  of  facts.  We  might  add,  that  even  if  this  part  of  the 
charge  was  objectionable,  a  new  trial  ought  still  to  be  refused, 
because  the  evidence  puts  the  case  on  higher  ground  than  this 
part  of  the  charge  contemplates.  The  weight  of  the  evidence 
iSf  tliat,  at  one  time,  Holland  and  Willi0  were  in  fact  partners* 
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4.  There  was  evidence  enoagli,  on  the  whole  case,  to  aphold 
the  finding  of  the  jury.  It  was  for  them  to  weigh  it,  and  we 
do  not  feel  authorized  to  pronounce  that  they  abused  their 
functions. 

Judgment  affirmed. 


Green  B.  Mayo,  plaintiff  in  error,  V8.  Tillman  Walden, 

defendant  in  error. 

1.  If  an  attorney  at  law  unfairly  represents  the  testimony,  and  draws  erroneous 
conclusions  therefrom,  the  attention  of  the  court  should  be  called  to  such 
irregularity,  and  its  judgment  obtained  thereon,  otherwise  this  court  has  no 
jurisdiction  to  review  such  conduct. 

2.  The  verdict  is  supported  by  the  evidence. 

New  trial.  Attorneys.  Practice  in  the  Superior  Court. 
Before  Judge  Clark.  Lee  Superior  Court.  March  Term, 
1876. 

Reported  in  the  decision. 

Lyon  &  Nisbet,  for  plaintiff  in  error. 

W.  A.  Hawkins,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant for  an  account  and  settlement.  On  the  trial  of  the 
case,  the  jury  found  a  verdict  in  favor  of  the  complainant  for 
the  sum  of  $900  00.  Tl'e  defendant  made  a  motion  for  a 
new  trial  on  the  various  grounds  tiierein  set  forth,  which  was 
overruled  by  the  court,  and  the  defendant  excepted. 

1.  In  relation  to  the  ground  taken  in  the  motion  that  the 
complainant's  counsel  unfairly  represented  ihe  testimony,  and 
drew  erroneous  conclusions  therefrom  in  his  argument  of  the 
case  to  the  jury,  we  can  only  say  that  if  the  complainant's 
counsel  was  gailty  of  any  impro|>er  conduct  unbecoming  an 
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attorney  and  coanselor  at  law,  or  solicitor,  in  the  manage- 
ment or  argument  of  the  case  in  court,  and  especially  as  to 
the  allied  irregularities  complained  of,  it  was  the  duty  of 
the  opposing  counsel  then  and  there  to  have  called  the  atten- 
tion of  the  court  to  such  irregularity  or  improper  conduct| 
ami  have  obtained  the  judgment  of  the  court  thereon.  Until 
the  matter  had  been  brought  to  the  attention  of  the  court  be- 
low, and  a  judgment  rendered  thereon,  there  is  nothing  here 
for  this  court  to  review  in  connection  with  the  alleged  miscon- 
duct of  the  complainant's  solicitor  in  the  argument  of  the  case. 
This  court  has  no  original  jurindiction  to  control  the  conduct 
of  attorneys  and  solicitors  in  the  argument  of  cases  in  the 
superior  courts,  or  any  other,  except  its  own  court. 

2.  In  looking  through  the  record  in  this  case,  we  findmo 
error  in  overruling  tiie  motion  for  a  new  trial.  There  is  suf- 
ficient evidence  in  the  record  to  support  the  verdict,  and  we 
will  not  disturb  it.  This  case  comes  within  the  repeated  rul- 
ings of  this  court  in  similar  cases. 

Let  the  judgment  of  the  court  below  be  af&rmed.  • 


William  Markham  d  a/.,  plaintifis  in  error,  v«.  Needham 
L.  Anoier  d  al,,  defendants  in  error. 

Equity  will  relieve  against  a  judgment  which  was  obtained  by  inducing  the 
defendants  thereto  to  withdraw  an  equitable  plea  they  had  filed  in  the  case, 
hy  a  promise  of  the  plaintiff  that  if  such  plea  were  withdrawn  he  would 
do  the  equity  set  up  in  the  plea,  and  would  enter  into  writing  to  that  effect, 
til  of  which  he  failed  to  do ;  and  this  court  will  not  control  the  discretion 
of  the  presiding  judge  in  granting  an  injunction  until  the  case  can  be  fully 
heard  on  the  merits,  especially  when  the  complainants'  offer  to  do  equity 
on  their  part  by  paying  up  their  portion  of  the  judgment,  and  when  the 
injunction  is  granted  on  that  condition. 

Equity.    Injunction.     Before  Judge  Peeples.     Fulton 
CouDty.    At  Chambers.     May  24th,  1876. 

Reported  in  the  opinion. 
Vol.  Lvii.  4. 
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McCat  &  TiOPPEy  for  platotiflfs  in  error. 
£•  A.  AKOiSRy  for  defeodaDts. 

Jacksov,  Judge. 

This  was  a  bill  filed  by  Angier  and  others  against  Mark- 
ham,  for  relief  against  a  judgment  which  was  being  enforcefl 
against  the  property  of  complainants  by  Markham.  The  bill 
prayed  for  an  tnjanction  against  the  judgment;  it  was  granted, 
and  the  grant  of  the  injunction  is  the  error  assigned.  The 
only  reason  allied  below  or  here,  why  the  injunction  should 
not  be  granted,  is  the  want  of  equity  in  the  bill,  all  the  facts 
charged  being  admitted  by  demurrer  thereto.  The  facts  are, 
that  complainants,  together  with  Markham,  were  securities  on 
the  bond  of  Atkins,  as  revenue  collector  for  the  United  States 
government.  Atkins  became  a  defaulter  in  consequence  of  some 
defalcation  of  his  deputies,  and  borrowed  from  Markham  some 
$10,00Q  00  to  pay  the  government,  all  the  securities  to  his 
bond,  including  Markham,  going,  security  on  the  note.  At 
its  maturity  the  note  was  not  pai<i,  and  another  was  given  for 
$11,000  00,  the  interest  being  added,  with  Markham's  name 
off  the  second  note.  The  bill  is  not  satisfactory  on  the  point 
why  it  was  left  off  the  second  note,  possibly  because  it  looked 
odd  for  a  man  to  be  security  for  and  to  himself.  Atkins  gave 
a  mortgage  on  considerable  real  estate  to  secure  the  securities 
on  his  bond,  including  Markham.  At  the  maturity  of  the 
second  note  Markham  sued  it,  and  complainants  filed  an 
equitable  plea,  setting  out  the  foregoing  facts,  and  alleging 
that  judgment  should  go  against  them  for  only  their  part 
of  the  note,  leaving  Markham  to  pay  his  share  of  Atkins' 
de&ult,  after  the  mortgage  lands  were  exhausted,  if  they 
did  not  pay  up  everything.  Tiiis  equitable  plea  was  with- 
drawn by  them  on  the  promise  and  assurance  of  Markham 
that  he  would  enforce  the  judgment  only  fur  their  parts  or 
shares  of  the  defiiult  after  the  land  was  exhausted,  and  agree- 
ing to  put  this  ple<lge  in  writing.     All  of  which  he  failed  to 
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do,  but  has  levied  on  the  property  of  complainants  to  enforce 
the  whole  judgment.  They  offer  to  do  equity  and  pay  up 
their  shares.  The  chancellor  enjoined  Markham  from  presid- 
ing his  judgment,  upon  the  complainants  paying  their  shares 
as  securities  for  Atkins,  which  is  now  ascertained,  the  mort- 
gaged lands  having  been  sold;  complainants  paid  up  their 
shares,  and  Markham  stands  enjoined  until  he  answers  the 
bill  and  the  case  is  tried  on  its  merits.  This  grant  of  the  in- 
junction is  the  error  assigned. 

We  think  that  the  chancellor  has  done  exactly  right.  It  ap- 
pears to  us,  from  the  allegations  in  the  bill,  which  the  demur- 
rer admits  to  be  true,  that  a  glaring  fraud  would  be  perpetrated 
by  Markham  upon  his  co-securities  unless  the  chancellor  had 
interposed.  Courts  of  equity  will  grant  relief  against  judgments 
at  law.    Indeed,  our  own  Code  explicitly  grants  them  the  pow- 
er: Code,  section  3178.     This  court  has  held  in  a  case  very 
similar  to  this,  that  equity  ought  to  relieve  in  such  a  case.    In 
Hemphill  and  others  vs.  The  Ruckersville  Bankj  3  Georgia  Re- 
ports,  435,  judgment  had  been  obtained  on  the  assurance  to 
complainants  that  if  they  would  withdraw  their  appeal  and 
co]ifess  a  judgment,  the  plaintiff  in  judgment  would  stay  pro- 
ceedings till  1844,  and  then  settle  fairly  with  complainants, 
carrying  out  the  agreement  and  doing  the  promised  equity ;  ^^ 
and  that  was  held,  when  he  falsified  his  word  and  failed   to 
keep  his  promise,  to  be  a  strong  case.for  equity  to  interfere. 
(See  Judge  Warner's  opinion,  page  442.)     In  7  Georgia 
Reports,  404,  when  the  same  case  was  up  again.  Judge  Lump- 
kin re-af5rms  the  principle  then  decided.     If  a  promise,  in 
consideration  that  an  appeal  will  be  withdrawn  and  judgment 
allowed  to  go,  or  be  confessed,  will  be  enforced  in  a  court  of 
equity,  against  the  judgment  obtained  on  the  strength  of  that 
promise,  it  is  difficult  to  see  why  a  promise,  based  on  the  with- 
drawal of  an  equitable  plea,  will  not  he  in  like  manner  en- 
forceii  against  a  judgment  obtained  by  its  withdrawal.     In- 
deed, in  this  case,  the  plaintiff  saved  $30000  in  lawyers'  fees; 
he  has  pocketed  every  cent  that  these  complainants  justly 
owe  him  in  addition,  and  now  seeks  to  make  them  pay  him 
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also  his  part  of  tlie  loss  occasioned  hy^  the  joint  suretyship  for 
Atkins.  In  Wimberly  vs.  Adama^  61  Oeorgia  Beports,  423, 
the  same  principle  is  ruled^  only  in  that  case  an  affidavit  of 
illegality,  under  the  peculiar  facts  there,  is  held  a  good  and 
sufficient  remedy.  What  law  or  equity,  or  good  sense,  there 
can  be  in  permitting  the  C(msummation  of  such  a  fraud  passes 
our  comprehension.  It  has  been  held  by  this  ci»urt  that  faitts 
developed  after  an  agreement  of  this  sort  may  well  be  in- 
voked to  show  that  it  was  the  purpose  of  the  party  to  defraud 
at  the  time  he  made  the  contract:  17  Oeorgia  Repoiis^  515. 

Indeed,  there  is  no  way  of  arriving  at  intention  except  by 
outward  acts,  and  the  failure  to  do  what  one  promises  to  do; 
if  lie  has  ample  power  to  do  it,  it  is  generally  the  very  best 
evidence  tliat  he  did  not  intend  to  comply  with  bis  promise, 
but  the  fraud  was  in  his  heart  when  he  made  it.  Relief  has 
been  granted,  even  against  an  administrator  who  was  enforc- 
ing judgments  against  the  heirs,  where  they  held  equitable 
sets-off  in  the  shape  of  distributive  shares,  and  even  when 
the  administrator  was  not  insolvent.  The  policy  of  the  law 
is  not  to  interfere  with  the  regular  course  of  administration  ; 
yet,  a  court  of  equity  sees  the  folly  of  drawing  money  out  of 
a  man  at  expense  and  paying  it  right  back  to  him  again  ;  and 
when  the  administrator  does  not  need  it  for  paying  debts,  the 
relief  is  granted  against  a  judgment  even  in  his  hands  :  See 
20  Oeorgia  Reports,  96;  36  Ibid.,  666;  49  Ibid.,  246. 
Now  what  is  the  case  at  bar,  at  last,  but  the  prayer  on  the 
part  of  complainants  to  plead  an  equitable  set-off  against  this 
judgment.  According  to  the  bill,  Markham  owes  the  com- 
plainants contribution  to  the  full  amount  left  due  on  the  judg- 
ment, and  if  they  are  forced  to  pay  him  the  judgment,  he  can 
be  forced  to  pay  it  back  immediately  on  the  principle  of  con- 
tribution to  them.  The  court  of  equity  having  got  jurisdic- 
tion, will  do  full  justice,  and  retain  it  until  that  justice  is  done. 
Where  there  is  concurrent  jurisdiction  as  in  fraud,  the  court 
first  getting  it  will  keep  it.  This  is  a  case  of  fraud,  if  there  ever 
was  one :     63  Oeorgia  Reports,  37. 

Again,  the  jurisdiction  is  good  here  to  avoid  a  multiplicity 
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of  suits.  If  each  of  these  complainants  must  sue  Markham 
for  contribution,  or  if  each  must  file  an  affidavit  of  illegality, 
suits  will  be  multiplied  and  equity  will  prevent  that.  It  is 
doubtful  if  illegality  would  lie  af  all,  because  the  inception  of 
this  fraud  was  prior  to  the  judgment,  and  illegality  will  not 
go  behind  it:     Code,  section  367L 

Again,  this  is  a  contract  executed  on  the  one  side  by  the 
withdrawal  of  the  plea ;  and  the  advantage  of  getting  his  judg- 
ment and  the  money  thereon  and  saving  counsel  fees,  has  al- 
ready accrued  to  the  plaintiff  in  ^. /a.,  and  equity  will  make 
him  specifically  perform  his  agreement,  and  this  gives  to  equity 
jurisdiction  of  the  suit;  and  this,  too,  avoids  all  trouble  about 
the  statute  of  frauds,  even  if  Markham  had  not  agreed  to  put 
his  promise  in  writing  and  failed  to  do  so:  17  Georgia  Re- 
porta,  515.  So  that  eqjiity  has  jurisdiction  here,  first  to  re- 
lieve against  a  judgment  unconscientiously  obtained ;  second, 
because  of  fraud ;  third,  t<5  avoid  a  multiplicity  of  suits ; 
fourth,  to  l)ring  in  equitable  sets-off;  and  fiflh,  to  force  the 
specific  performance  of  an  agreement  executed  on  one  side 
and  defied  on  the  other.  Perhaps  there  may  be  other  grounds 
for  the  interposition  of  chancery  in  this  case,  so  bristling  with 
defiance  of  right,  but  we  think  the  shove  will  do. 

Judgment  affirmed. 


N£L80N  Tift,  administrator,  plaintiiT  in  error,  vs.  Charles 
P.  Hartwell,  executor,  defendant  in  error. 

(Blbcklbt,  Judge,  was  providentially  prevented  from  presiding  in  this  case.) 

The  litigation  in  this  case,  arising  upon  a  biU  in  equity  to  enjoin  a  common 
law  suit,  and  cross-bill  thereto,  etc.,  carried  within  it  but  two  questions,  to- 
wit :  1st.  Whether  a  certain  legacy  to  the  maker  of  a  note  could  be  set-off 
against  his  liability  thereon.  2d.  To  whom  did  the  title  to  a  certain  lot  of 
land  belong?  The  jury  returned  the  following  verdict:  "We,  the  jury, 
decree  as  follows :  ist.  That  the  balance  due  on  note  against  the  estate  of 
T.  M.  Nelson,  and  the  legacy  in  favor  of  T.  M.  Nelson,  be  both  canceled. 
2d.  That  the  title  to  lot  in  dispute  be  vested  in  the  esUte  of  T.  M.  Nelson  :*  * 
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Ifie/d,  that  this  verdict  was  sufficiently  certain  to  warrant  the  founding  of  a 
decree  thereon. 

Verdict.  Decree.  Before  Judge  Wright.  Dougherty 
Superior  Court.     April  Term,  1876. 

Hartwell,  as  executor  of  James  C.  Solomon^  deceased, 
brought  suit  against  Tift,  admiuistrator  of  T.  M.  Nelson,  de- 
ceased, on  a  promissory  note  made  by  Nelson  to  R.  F.  Lyon, 
or  bearer.  The  amount  of  the  note  was  $800  00 ;  but  on  it 
was  indorsed  a  credit  of  $500  00. 

Tifl  filt*d  his  bill,  in  which  he  alleged  that  Solomon  had 
left  to  Nelson  a  legacy  of  $500  00 ;  that  the  executor,  Hart^ 
well,  refuseil  to  give  his  assent  thereto,  although  the  estate 
was  free  from  debt,  and  there  were  assets  remaining.  The 
prayer  was  that  the  aforesaiti  suit  be  enjoined^  and  Hartwell 
be  compelIe<l  to  pay  the  balance  of  the  legacy  after  deducting 
what  should  be  shown  to  be  due  to  his  testator. 

Respondent  filed  bis  answer  in  the  nature  of  a  cross-bill. 
Readmitted  the  legacy  as  charged  in  the  bill  and  his  refusal 
to  assent  thereto.  He  further  alleged  that  the  estate  of  his 
testator  consisted  largely  of  slaves;  that  during  the  war  this 
legacy  could  have  been  paid ;  but  that  Nelson  having  died, 
and  there  being  at  that  time  no  representation  on  his  estate, 
no  settlement  was  had  ;  that  since  the  war  nothing  was  left  in 
his  hands,  as  executor,  except  certain  antebellum  debts  (which 
he  believed  to  be  valueless)  and  the  title  to  a  lot  in  the  city  of 
Columbus;  that  this  lot  was  bought  by  his  testator  from  Nel- 
son, and  pail!  for ;  that  the  latter  referred  him  to  R.  F.  Lyon 
for  titles;  that  said  Lyon  refused  to  make  titles  until  the  pur- 
chase money  should  be  paid,  for  which  he  held  Nelson's  note 
for  $800  00 ;  that  this  was  paid  by  respondent's  testator,  and 
titles  taken;  that  he  went  into  possession  of  such  lot,  and  so 
continued  until  his  death,  and  afterwards  it  passed  to  resplend- 
ent, as  executor,  and  he  still  pays  tax  thereon :  that  some  two 
years  since,  plaintiff  took  possession  of  said  lot,  claiming  it  as 
part  of  the  estate  of  Nelson,  and  is  still  holding  it  and  t*e- 
ceiving  profits  therefrom  ;  that  such  claim  has  itijui*ed  his  in- 
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testate's  estate  and  imperiled  its  solvency.  The  prayer  is  that 
plaintiff  may  be  compelled  to  pay  the  balance  due  on  the 
promissory  note,  and  reasonable  rents  for  the  property,  and 
that  the  I^cy  may  be  scaled  so  as  to  arrive  at  its  value  in 
present  currency,  the  intention  of  testator  having  been  to  give 
it  in  Confederate  money;  and,  finally,  that  plaintiff  be  en- 
joined fn)m  setting  up  title  to  the  aforesaid  lot. 

To  this  cross-bill  plaintiff  answered,  denying  that  the  title 
to  said  lot  ever  passed  out  of  his  intestate,  and  averring  that 
the  note  on  which  suit  was  brought  was  purchased  by  Solomon 
from  Lyon,  the  former  being  in  the  discounting  business ;  and 
that  the  deed  made  by  said  Lyon  was  merely  an  escrow  to 
secure  the  payment  of  the  money  for  which  such  note  was 
given. 

The  other  material  facts  are  contamed  in  the  decision. 

8.  Hall  ;  Warren  &  Hobbs,  for  plaintiff  in  error. 
D.  A.  Yason,  for  defendant. 

Warnek,  Chief  Justice. 

This  case  came  l)efore  the  court  below  for  trial  on  an  orig- 
inal bill  filed  on  the  equity  side  of  the  court,  and  cross-bill, 
embracing  several  matters  in  controversy  between  the  parties. 
There  was  a  gOf>d  deal  of  evidence  introduced  on  both  sides. 
The  jury  returned  the  following  verdict:  **  We,  the  jury,  de- 
cree as  follows:  First,  that  the  balance  due  on  the  note  against 
the  estate  of  T.  M.  Nelson,  and  the  legacy  in  favor  of  T.  M. 
Nelson,  be  both  canceled.  Second,  that  the  title  to  the  lot 
in  dispute  be  vested  in  the  estate  of  T.  M.  Nelson."  Upon 
this  verdict  the  complainant's  solicitor  presented  a  decree  to 
the  chancellor  for  his  signature,  which  he  refused  to  sign  on 
the  ground,  as  stated  in  the  bill  of  exceptions,  that  the  ver- 
dict was  void  for  want  of  certainty.  Whereupon  the  com- 
plainant excepted. 

If  the  verdict  was  void  for  uncertainty,  then  it  should  have 
been  set  aside,  but  in  our  judgment,  the  verdict  was  not  void 
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for  UDcertaiiity ;  its  terms  are  quite  plain  and  easily  understoodi 
and  the  chancellor  should  have  signed  a  decree  thereon  as  re- 
quired by  the  4212th  section  of  the  Code,  and  it  was  error  in 
refusing  to  do  so. 

Let  the  judgment  of  the  court  below  be  reversed 


James  L.  Watkins,  plaintiff  in  error,  vs.  John  S.  Paine, 

defendant  in  error. 

1.  The  successor  of  the  judge  who  presided  at  the  trial  may  authenticate  to 
this  court  the  grounds  taken  before  himself  in  motion  for  a  new  trial. 

2.  A  press  letter  book  is  not  original  but  secondary  evidence  of  the  contents 
of  the  letters. 

3.  If  the  charge,  as  a  whole,  is  not  inapplicable^  the  inapplicability  of  some 
parts  of  it  will  not  avail  on  a  general  objection  to  it  as  a  whole. 

4.  When  it  is  desired  that  the  charge  should  be  more  definite  and  specific  as 
to  a  certain  branch  of  the  case,  attention  should  be  called  thereto  by  a 
proper  request. 

5.  Delivery  to  a  carrier  according  to  the  usage  of  trade,  will  be  delivery  to  a 
purchaser  of  goods  who  orders  them  to  be  shipped,  but  specifies  no  partic- 
ular carrier  or  class  of  carriers,  and  after  notice  of  shipment,  makes  no 
objection  to  the  carrier  selected. 

6.  After  a  purchaser  has  retained  the  goods  for  nearly  two  months,  without 
giving  notice  of  his  rejection  of  them  as  not  coming  up  to  the  description 
embraced  in  his  order,  his  appropriation  of  a  part  by  a  sale  thereof  will  be 
an  appropriation  of  the  whole,  so  far  as  to  subject  him  to  pay  for  them  at 
their  real  value,  not  exceeding  the  contract  price. 

7.  Letters  which  might  have  been  put  in  evidence  at  the  trial,  but  were  not, 
will  not  be  ccmsidered  on  a  motion  for  new  trial. 

8.  When  material  facts  were  known  to  the  party  at  the  trial,  and  he  was  a 
competent  witness  to  prove  them,  but  made  no  allusion  to  them  in  his  tes- 
timony,  and  when  he  might,  also,  by  the  use  of  due  diligence,  have  discov- 
ered  another  witness  who  knew  the  same  facts,  the  discovery  of  this  other 
witness,  after  the  trial,  will  be  no  cause  for  a  new  trial. 

9.  The  verdict  was  not  contrary  to  evidence. 

New  trial.  Evidence.  Charge  of  Court.  Practice  in  the 
Superior  Court.  Carriers.  Delivery.  Sales.  Before  Judge 
Peeples.     Fulton  Superior  Court.    October  Term,  1875. 

Reported  in  the  opinion. 
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Arnold  &  Arnold;  Robert  Baugh,  for  plaintiff  in 
error. 

Cqllier  &  Collier^  for  defendant. 

Bleckley,  Judg^. 

1.  Objection  was  made  in  this  court  to  considering  some  of 
the  grounds  of  the  motion  for  new  trial,  because  Judge  Hop- 
kins presided  at  the  trial  of  the  case,  and  the  motion  for  new 
trial  was  made  before  hfs  successor,  Judge  Peeples,  who  prob- 
ably had  no  personal  knowledge  of  what  transpired  at  the 
trial.  The  bill  of  exceptions,  certified  by  Judge  Peeples, 
states  that  the  court  charged  and  refused  to  charge  as  set  forth^ 
in  the  motion.  When  the  motion  for  a  new  trial  is  not  made 
before  the  judge  who  presided  at  the  trial,  but  before  his  suc- 
cessor, and  the  new  trial  is  refused,  and  thereupon  the  refusal 
is  complained  of  as  error,  the  grounds  of  the  motion,  as  to 
matters  of  fact,  are  well  authenticated  by  a  distinct  affirma- 
tion of  their  truth  in  the  bill  of  exceptions.  The  judge  who 
hears  the  motion  and  certifies  the  bill  of  exceptions,  is  com- 
petent, in  law,  to  ascertain  and  decide  \x\iO\\  the  truth  of  the 
grounds,  and  his  certificate  is  conclusive. 

2.  The  tlefendant's  "original  letter- press  copy  book,"  was 
rejected  as  evidence  of  the  contents  of  letters  which  he  had 
written  to  the  plaintiff.  The  letters,  themselves,  were  the  pri- 
mary evidence,  and  nothing  was  done  to  procure  them,  or  ao- 
eount  for  their  non-production. 

3.  One  of  the  grounds  of  the  motion  for  new  trial  is,  that 
the  charge  of  the  court,  as  a  whole,  was  inapplicable  to  the 
case.  We  do  not  think  it  was ;  and  this  sweeping  objection 
will  not  bring  nnder  review  the  applicability  of  separate  parts 
of  the  charga 

4.  Anotlier  complaint  is,  that  the  court  should  have  ex- 
plained to  the  jury  the  effect  of  a  delivery*  to  the  carrier  in 
Boston,  if  the  contract  was  for  delivery  in  Atlanta.  The  de- 
cided weight  of  the  evidence  was  that  the  goods  were  to  be 
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shipped  from  Boston  with  no  undertaking  to  deliver  else- 
where. The  only  evidence  which  couhi  be  construed  as  hint- 
ing a  contract  to  deliver  in  Atlanta,  is  the  statement  in  the 
dt'JTendant's  testimony  that  they  were  to  be  forwanled  so  as  to 
reach  Atlanta  by  the  first  of  January.  And  such  a  construction 
would  be  a  forced  one.  This  testimony  goes  to  expedition^  and 
not  to  place  of  delivery.  But,  in  any  view  of  the  matter,  as  the 
court  had  made  a  charge  applicable  to  the  main  drift  and  cur- 
rent of  the  evidence,  the  defendant  should  have  called  atten- 
tion to  the  omission  to  notice  a  cross-current  so  very  feeble. 
There  was  no  request  to  extend  or  amplify  the  charge,  or  to 
give  any  specific  proposition. 

5.  The  action  is  for  the  price  of  the  goods,  or  their  value. 
By  letter  written  at  Atlanta  on  December  26th,  addressed  to 
the  plaintiff  at  Boston,  the  defendant  ordered  the  plaintiff  to 
ship  at  once  ''at  the  low  rates."  The  plaintiff  shipped  by 
steamer,  via  Charleston,  on  December  31st.  So  far  as  ap- 
pears, no  objection  was  ever  made  by  the  defendant  to  the 
conveyance  selected,  or  to  the  rates  of  freight.  This  being 
so,  it  was  not  error  to  charge  the  jury  that  '' if  defendant  di- 
rected plaintiff  to  ship  the  goods  to  him  from  Boston  to  At- 
lanta, and  plaintiff  delivered  them  for  defendant  to  the  carrier 
by  which  such  shipments  were  usually  made  in  that  trade,  it 
would  be  a  delivery  to  defendant,  if  the  kind  and  quality  of 
goods  ordered  were  shipped,  and  it  was  within  the  time  con- 
templated by  the  order.  If  not  within  that  time,  or  if  they 
were  not  such  as  were  ordere<l,  such  a  delivery  to  the  carrier 
would  not  be  a  delivery  to  the  defendant,  and  he  would  have 
the  right,  when  received  by  him,  to  reject  or  accept  them  as 
he  saw  proper." 

6.  The  whole  purchase  amounted  to  a  little  less  than  $500. 
The  items  of  the  bill  consisted  of  furniture,  two  sets  priced 
separately,  and  various  articles,  such  as  bureaus,  desks,  eta, 
at  so  much  each,  all  embraced  in  the  same  order  and  ship- 
ment. The  defendant  received  the  goods  on  January  15th, 
and,  so  far  as  appeared  in  evidence  to  the  jury,  made  no  ob- 
jection to  them  until  March  10th.     In  the  meantime^  or  after- 
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wards,  he  sold  $134  50  worth  of  them ;  and  the  rest  were 
destroyed  in  his  store  hy  fire  on  April  3d.  His  complaint 
was :  first,  tliat  the  goods,  by  the  contract,  were  to  have  ar- 
rived iu  Atlanta  by  the  first  of  January;  secondly^  that  some 
of  the  ornaments  embraced  in  the  same  order  and  essential 
to  the  finish  of  certain  of  the  articles  never  did  arrive;  and 
thirdly,  that  many  of  the  goods  were  not  of  the  quality  or- 
dered, but  inferior  and  of  less  value.  The  plaintiff's  evidence 
went  to  show  that  the  goods  sent  were  precisely  those  ordered, 
and  of  the  value  charged  in  the  bill.  The  defendant  testified 
that  they  were  not  of  'the  quality  ordered,  and  that  their 
value  was  less  by  so  much.  As  to  the  time  of  arrival,  plain- 
tiff's evidence  set  up  a  contract  without  any  stipulation  touch- 
ing the  time  of  arrival,  but  for  shipment  within  a  reasonable 
time,  and  without  needless  delay.  The  defendant  testified 
that  the  gooils  were  to  be  forwarded  so  as  to  reach  Atlanta  by 
the  first  of  January ;  but  he  wrote  a  letter  from  Atlanta  to 
the  plaintiff  at  Boston,  on  the  26th  of  December,  directing 
him  to  ship  at  once,  and  the  plaintiff  did  ship  on  the  31st  of 
the  same  month.  The  original  order  was  given  in  Atlanta, 
verbally,  to  the  plaintiff's  agent,  on  the  J  6th  of  December. 
Under  this  state  of  facts,  it  was  not  error  for  the  court  to  add 
to  the  foregoing  charge,  these  further  instructions:  '^That  if 
the  goods  were  not  such  as  were  ordered,  the  defendant  might 
appropriate  them^  and  he  would  be  liable  for  their  reasonable 
value.  If  the  purchase  was  an  entire  transaction,  and  there 
was  an  appropriation  of  a  part  of  the  goods,  it  would  be  an 
appropriation  of  the  whole."  To  retain  the  whole  for  nearly 
two  months,  without  complaint,  might  well  be  considered  an 
appropriation  of  the  whole,  though  there  had  been  no  sale  by 
the  defendant  of  any  part,  but  both  circumstances  put  to- 
gether would  undoubtedly  justify  this  part  of  the  charge. 
After  keeping  the  goods  such  a  length  of  time,  it  would  be 
too  late  to  treat  the  purchase  as  still  executory.  Any  subse- 
quent offer  to  restore  them  could  only  be  in  the  nature  of  a 
proposition  to  rescind,  and  to  reach  rescission  the  seller  would 
have  to  be  reinstated  iu  his  ownership  of  all  the  property  em- 
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braced  in  the  same  order.  If  the  defendant  sold  a  part  there- 
of, which  seems  to  have  been  the  case,  he  put  rescission  out  of 
his  power.  The  court  did  not  charge  that  appropriation  would 
make  the  defendant  liable  for  the  contract  price  but  for  reason- 
able value. 

7.  In  the  motion  for  new  trial,  the  defendant  seeks  to  avail 
himself  of  certain  letters  that  passe<I  between  the  parties,  of 
which  he  gave  no  evidence  to  the  jury.  These  letters  cannot 
be  considered,  for  the  reason  that  their  contents  were  not  used 
on  the  trial,  and  no  sufficient  excuse  appears  for  leaving  them 
out  of  the  case.  They  were  as  well  known  to  the  defendant 
then  as  now. 

8.  The  alleged  newly  discovered  evidence  of  the  defend- 
ant's father  is  no  ground  for  new  trial.  The  facts  were  known 
to  the  defendant  himself  at  the  trial;  he  was  competent  to 
testify  to  them,  and  although  examined  as  a  witness,  he  said 
nothing  about  them.  That  his  father  also  knew  the  facts, 
might  have  been  ascertained  by  the  use  of  due  diligence. 
Such  diligence  is  not  shown.  There  was  inquiry  made  of  the 
father  as  to  his  knowledge  of  the  original  contract,  but  none 
as  to  his  knowle<lge  of  the  modification,  which  is  the  matter 
sought  to  be  brought  in  as  newly  discovered.  The  father  was 
agent  and  salesman  in  the  defendant's  establishment,  and  that 
situation  pointed  him  out  as  one  likely  to  be  well  informed 
touching  the  current  business.  But  the  insuperable  difficulty 
is,  that  the  defendant,  himself,  knew  the  facts,  and  voluntari- 
ly left  them  out  of  *his  testimony. 

Judgment  affirmed. 


Henry  A.  TarVbr  d  al.,  plaintifTs  in  error,  vs.  William 

H.  Ellison,  defendant  in  error. 

(Blscklst,  Judge,  having  been  of  counsel  in  thli  case,  did  not  preside.) 

I.  The  sale  of  land  by  virtue  of  execution  issued  on  a  judgment  junior  to  a 
mortgage,  not  foreclosed,  conveys  to  the  purchaser  only  the  property  sold, 
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vbich,  in  this  state,  the  equity  of  redemption,  or  its  equivalent,  which  is 
the  estate  in  the  land  subject  to  the  mortgage  debt,  and  such  sale  divests  the 
lien  of  a  judgment  older  than  th^  mortgage,  Qnly  upon  that  interest  or  estate 
in  the  Und  which  is  sold. 

I.  If  there  be  not  money  enough  raised  from  the  sale  of  this  equity  of  re- 
demption, or  interest  in  the  land  subject  to  the  mortgage,  to  pay  off  the 
judgment  which  is  older  than  the  mortgage,  an  execution  issued  upon  such 
older  judgment  may  be  levied  upon  the  residue  of  the  estate  in  the  land, 
and  being  older  than  the  mortgage,  it  will  sell  the  land  free  frpm  its  in- 
combrance,  and  the  title  of  the  purchaser  will  be  good  against  the  mort- 
gage- 
Levy  and  Sale.  Mortgage.    Liens.    Before  Judge  Wright.  , 

Calhoun  Superior  Court.     March  Term,  1876. 

Reported  in  the  opinion. 

Va80n&  Davis;  R.  F.  Lyon;  R.  N.  Ely,  for  plaintiffs 
in  error. 

C. B.  WooTEN;  Lanier  &  Anderson;  J.  L.  Brown; 
B.  B.  Bower,  for  defendant. 

Jackson,  Judge. 

Ellison  foreclosed  a  mortgage  on  certain  lands  in  Calhoun 
county,  and  levied  the  mortgage  j!. /a.  upon  them  ;  a  claim 
was  interposeil  by  Tarver,  and  Colquitt  was  made  a  party 
cJaimant  also,  Tarver  having  bought  the  land  for  him.  The 
ficts  were  submitted  to  the  presiding  judge  without  the  inter- 
vention of  a  jury,  for  his  <lecision,  subject  to  be  reviewed  here. 
The  court  below  held  that  the  land  was  subject  to  the  mort- 
K%ej!./a.,  the  claimant  excepted,  and  the  question  is,  was  it 
8ul)j«ct  under  the  facts  agreed  upon. 

Those  facts,  in  substance,  are  as  follows :  Before  the  fore- 
cloBureofthe  mortgage  the  land  was  levied  on  by  the  United 
States  marshal  on  ajj./a.  from  the  United  States  court,  issued 
upon  a  judgment  younger  than  the  mortgage,  and  Tarver 
bought  fur  Colquitt.  Afterwards,  an  older ^. /a.  issued  from 
&n  older  judgment  than  the  mortgage,  from  the  state  courts, 
was  levied  upon  the  same  land,  and  Colquitt  bought,  so  that 
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Colquitt's  title  rest  ujion  two  purchases^  one  on  a  sale  by  vir- 
tue of  a  judgment  votinger  than  the  mortgage,  and  the  other 
by  virtue  of  a  sale  on  a  jndgment'older  than  the  mortgage. 

1.  It  is  clear  that  the  first  purchase  will  not  protect  his 
title  from  the  mortgage,  because  the  mortgage  having  been 
recorded,  he  bought  with  notice  and  it  is  ohier  than  the  judg- 
ment which  sold  the  land.  The  question  tiien  is  narrowed 
to  this^  will  his  last  purchase  protect  his  title  from  the  mort- 
gage? Undoubtedly  it  will  protect  him,  inasmuch  as  the 
judgment  under  which  the  land  was  then  sold  is  older,  and  its 
lien  superior  to  the  mortgage,  unless  that  lien  was  extin- 
guished as  to  the  entire  estate  in  the  land  by  the  first  sale. 
Was  the  lien  extinguished  by  that  first  sale  to  the  whole  es- 
tate? Unquestionably  it  was  extinguishe<l  to  the  extent  that 
the  land  was  sold.  The  rule  is  that  the  older  judgment 
creditor  must  look  to  the  fund  arising  from  the  sale,  and  not 
to  the  land — his  lien  is  transferreil  from  the  land  to  the  fund, 
and  if  there  be  enough  money  to  pay  him  and  he  neglects  to 
go  and  get  it  applied  by  rule  to  his  fi.  fa.,  no  matter  what 
estate  in  the  land  is  sold,  his  lien  being  taken  off  the  land  and 
put  on  the  fund,  is  gone,  because  his  laches  alone  prevented 
him  from  getting  his  money. 

2.  But  if,  as  in  this  case,  the  fund  is  not  enough  to  pay  him, 
and  the  fund  does  not  represent  the  whole  land,  the  entire 
estate  in  it,  but  it  is  sold  subject  .to  a  mortgage,  anti  thus  rep- 
resents only  the  value  of  the  land,  less  the  mortgage  debt,  it 
is  clear  that  the  reason  of  the  rule,  that  his  lien  is  transferred 
to  the  fund  an<l  taken  oflT  the  land,  has  ceased ;  because  only 
a  part  of  the  land  is  in  the  fund,  wiiereas  his  judgment  lien^ 
being  older  than  the  mortgage  debt,  covered  all  the  land  that 
was  represented  by  the  mortgage  estate,  as  well  as  that  repre- 
sented by  what  the  law  calls  the  equity  of  redemption.  In  other 
words,  that  which  was  sold  at  the  first  sale  for  $775  00  was 
what  Colquitt  bought  by  Tarver,  which  was  all  tlie  estate  ex- 
cept the  part  left  in  the  mortgagor  for  the  mortgagee  to  pay  his 
debt,  and  that  which  Colquitt  bought  at  the  last  sale,  for 
$1,000  00,  was  the  residue  of  the  estate  left  in  the  mortgagor 
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to  pay  the  mortgagee,  and  as  the  lien  of  the  judgment,  older 
than  the  mortgagee,  was  never  extinguished  as  to  that  estate, 
there  being  no  fund  in  court  raised  by  the  first  sale  to  rep- 
resent that  upon  which  the  lien  of  the  older  judgment  could 
attach,  it  seems  plain  that  the  title  to  the  whole  land,  free 
from  the  mortgagee,  is  in  the  claimant. 

Suppose  that  this  mortgage  had  been  foreclosed,  and  the 
whole  estate  in  these  lands  had  been  sold  at  the  first  sale,  and 
the  fund  had  been  in  court  for  disfribution,  it  is  clear  that 
the  older  judgment  would  take  the  whole  funti  over  the  mort- 
gage_^./a.,  because  there  was  not  enough  at  both  sales  to  pay 
it  off.  Absolutely  nothing  would  have  been  then  left  for  the 
mortgagee.  Is  it  the  law  that  by  failing  to  foreclose  he  can 
get  more  of  the  land  than  by  foreclosure?  We  think  not. 
In  either  case  his  rights  are  superior  to  the  junior  judgment, 
and  inferior  to  the  senior  judgment.  If  land  be  sold  imder 
a  judgment  junior  to  his  lien,  the  purchaser  buys  subject  to 
it;  if  land  be  sold  under  a  judgment  olden  than  his  lien,  the 
purchaser  buy  free  from  it.  The  older  judgment  creditor, 
after  he  has  applied  the  fuud  in  court,  raised  by  the  nale  of 
the  estate,  less  the  mortgage,  has  the  right  to  sell  the  residue 
of  the  estate  left  in  the  mortgagor,  and  a  purchaser  of  such 
residue,  if  he  be  also  the  purchaser  of  the  part  sold  at  the  first 
sale,  takes,  we  think,  complete  title. 

It  cannot  be  doubted  that  the  naked  sale  of  property  un- 
incumbered by  special  liens,  such  as  mortgages,  sold  under 
junior  ju<lgment  liens,  divests  senior  judgment  liens.  It  was 
so  held  in  9  Georgia  Reports,  164,  because  it  had  been  the 
Georgia  practice  in  our  circuit  courts.  Judge  Nisbet,  in  <le- 
livering  the  opinion,  saying,  however,  that  it  could  not  stand 
upon  principle,  but  the  courts  followed  the  practice  on  the  cir- 
cuits. In  10  Georgia  Reports,  148,  it  was  reaffirmed,  but  it 
rests  on  the  idea  that  the  lien  attaches  to  the  money  which  is 
in  place  of  the  proi)erty,  and  in  lieu  of  all  of  it,  and  sup- 
poses all  to  be  sold.  But  in  the  case  at  bar  all  was  not  sold, 
but  only  a  part,  to-wit :  the  land,  less  "the  value  of  the  mort- 
gage lieu,  or  the  equity  of  redemption."     This  court  has  de- 
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cided  tliat  in  such  cases,  only  part  of  the  estate,  to-wit :  the 
equity  of  redenaption,  issold.  In  7  Cfeorgia  Beports,  187,  Judge 
Warner  says :  *'The  general  rule  in  this  state  undoubtedly 
is  that  when  mortgaged  property  is  levied  on  by  execution, 
issuing  upon  a^neral  judgment  a|i[ainst  the  mortgagor,  and 
sold  subject  to  the  incumbrance  of  the  mortgage,  that  the 
purchaser  gets  only  the  mortgagor's  equity  of  re<iemption,"  etc 
In  20  Oeorgia  Reports,  728,  Judge  Lumpkin  rather  ridicules 
the  idea  that  in  Georgia  no  snch  thing  as  the  equity  of  re- 
demption exists  and  can  be  sold ;  and  goes  on  to  say :  **  Har- 
well &  Callaway  have  mortgage  liens  on  the  negroes  of  Lee ; 
common  law  judgments  are  obtained  against  Lee,  of  a  junior 
date ;  the  property  is  kvie<I  on  and  sold.  How?  Subject,  of 
'  course,  to  the  senior  mortgage  incumbrance;  and  denomin- 
ate the  interest  or  thing  sold,  the  equity  of  redemption,  or  by 
any  other  name,  the  legal  efiects  and  results  are  precisely  the 
same."  Afterwards,  he  adds :  *^  In  this  case  the  negroes  being 
sold  subject  to  the  mortgages,  we  are  bound  to  presume  tliat 
the  price  at  which  they  were  knocked  off,  was  their  value  only 
over  and  above  the  sum  for  which  they  were  mortgaged.''  So 
in  the  case  at  bar,  we  are  bound  to  presume  that  what  this 
land,  at  the  first  sale,  brought,  was  only  its  value  over  and 
above  the  mortgage,  and  only  that  was  sold,  and  the  residue 
remained  in  the  mortgagor  to  be  sold  again,  either  by  the 
mortgage  when  foreclosed  or  a  lien  to  which  the  mortgage 
was  inferior.  So  in  11  Georgia  Reports,  637,  it  was  ruled 
that  if  an  older  judgment  lets  i  junior  judgment  take  money 
raised  .from  the  sale  of  defendant's  property,  it  is  extinguished 
only  pro  tarUo,  as  to  third  persons;  as  much  as  to  say  it  is 
not  extinguished,  if  there  be  any  other  property  on  which  it 
cftn  go,  and  it  would  not  have  l)een  {mid  off  entirely  had  it 
got  the  money.  So,  also,  the  Code,  section  3659,  provides. 
So  J  udge  McDonald,  in  25  Georgia  Reports,  329,  expressly 
rules  that  one  who  buys  subject  to  a  mortgage,  buys  only  the 
equity  of  redemption. 

We  hold  on  authority  therefore,  as  well  as  principle,  that 
the  first  purchaser  here  bought  the  equity  of  redemption,  which 
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was  part  only  of  this  estate ;  that  there  reniaiDed  another  es- 
tate in  this  land  which  was  subject  to  the  mortgage  and  to 
liens  older  than  the  mortgage;  that  this  last  estate  was  sold 
under  the  older  lien,  suporior  to  the  mortgage;  that  the  claim- 
ant holds  both  titles^  and  that  the  land  is  his.  It  is  true  that 
in  England,  and  wherever  the  common  law  remains  unaflfected 
by  statute,  the  mortgagee  takes  title  to  the  land  subject  to  the 
right  of  the  mortgagor  to  redeem,  and  this  riglit  to  redeem, 
to  buy  it  back,  is  the  equity  of  redemption,  and  as,  in  this 
state,  no  title  passes  to  tlie  mortgagee,  there  is  no  need  to  re- 
deem, to  buy  back,  what  never  passes  out  of  the  mortgagor, 
the  mortgage  being  only  a  security  for  del>t  in  the  shape  of  a 
lien  upon  the  property,  and  therefore,  technically,  there  may 
l)e  no  sach  thing  as  the  equity  of  redemption.  But  practi- 
cally and  equitably,  so  far  as  principle  applied  to  the  facts  at 
bar  is  concerned,  it  is  the  same  thing.  The  mortgagor  holds 
the  whole  estate,  the  entire  interest  in  the  land,  but  carved,  as 
it  were,  into  two  parts  in  respect  to  the  rights  of  judgment 
creditors;  as  to  junior  judgments  to  the  mortgage,  an  estate 
less  the  mortgage,  and  as  to  senior  judgments,  an  estate  em- 
bracing the  value  of  the  mortgage.  Only  a  part  analogous 
to  the  equity  of  redemption  was  first  sold  by  the  junior^. /a., 
and  Tarver  bought  that;  and  as  to  that  part  the  senior  judg- 
ment lost  its  lien;  it  lefb  the  land  and  attached  to  the  money 
which  that  part  of  the  estate  in  the  land  brought;  but  as  to  that 
estate  or  interest  in  the  land  which  was  never  sold,  there  was  no 
money  representing  it  on  which  the  lien  could  be  transferred ; 
therefore  it  remained  a  lien  on  the  land,  and  by  virtue  of  that 
lieu  this  judgment,  older  than  the  mortgage,  sold  the  interest 
of  the- mortgagee  in  the  land,  and  Colquitt  bought  it,  and  the 
title  is  in  him  free  from  the  incumbrance  of  the  mortgage, 
Mark,  there  was  not  money  enough  raised  from  the  first  sale, 
which  may  be  called  the  equity  of  redemption,  to  pay  off  the 
older  judgment,  if  all  had  been  applied  to  it.  If  there  had 
been  money  enough  to  pay  it  off  it  would  have  been  extin- 
guished, whether  actually  applied  to  it  or  not.  The  question 
is  a  new  one,  but  we  think  we  have  applied  the  correct  legal 
Vol,  Lvii  5. 
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and  equitable  principles  to  its  solution,  and  that  all  the  Geor- 
gia authorities  are  reconcilable  to  their  application. 
Judgment  reversed. 


William  Harrison  et  al.y  executors,  plaintiffs  in  error,  vs. 
James  Rutherford,  defendant  in  error. 

Two  judgments  were  rendered  in  the  inferior  court  of  Quitman  county  at  the 
February  term,  1865,  in  favor  of  Crawford  against  Rutherford.  More  than 
ten  years  afterwards  (the  inferior  court  having  in  the  meantime  been  abol- 
ished) certain  parties  filed  their  petition  m  the  superior  court  of  said  conn- 
ty,  alleging  that  they  were  the  executors  of  one  Harrison  to  whom  Craw- 
ford had  assigned  the  above  claims  for  a  valuable  consideration,  that  the 
minutes  of  the  inferior  court  failed  to  show  that  any  jury  had  been  legally 
impaneled  when  the  verdicts  were  rendered,  and  praying  that  the  judg- 
ments founded  thereon  be  declared  void,  and  the  cases  entered  on  the 
docket  of  the  superior  court  in  the  name  of  Crawford  for  the  use  of  peti- 
tioners.    No  reason  was  assigned  for  the  delay  in  making  such  petition : 

IfelJ,  that  the  want  of  diligence  on  the  part  of  plaintiff,  and  the  lapse  of 
time,  unexplained,  constituted  an  equitable  bar  to  the  reinstatement  of  the 
cases. 

Inferior  Court  Judgments.  Practice  in  the  Superior 
Court.  Statute  of  limitations.  Before  Judge  Kiddoo.  Quit- 
man Superior  Court.     May  Term,  1876. 

Keported  in  the  decission. 

John  T.  Clarke^  for  plaintifis  in  error. 

A.  Hood;  B.  S.  Worrill,  for  defendant. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  two  petitions  of 
the  plaintiff  to  have  certain  verdicts  and  judgments  therein 
described  set  aside  and  vacated,  and  the  cases  reinstated  on 
the  docket  of  the  superior  court  of  Quitman  county.  As 
the  same  question  was  involved  in  both  cases,  they  were  ar- 
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giied  together  by  consent.  The  statement  of  the  facts  in  one 
case  is  all  that  is  necessary  to  a  clear  understanding  of  the 
question  presented  for  decision  in  both.  The  plaiutifTs  allege, 
in  one  of  their  petitions,  that  on  the  20th  of  January,  1863, 
Crawford  instituted  his  action  of  complaint  against  Ruther- 
ford, in  the  inferior  court  of  said  county,  returnable  to  the 
February  term,  1863,  of  said  court,  on  a  promissory  note,  in 
which  suit,  at  the  February  term,  1865,  of  said  court,  a  ver- 
dict for  plaintiff  was  entered  on  the  minutes  of  said  court, 
and  a  judgment  entered  thereon  against  said  defendant  for 
$997  57,  with  interest  and  costs;  that  afterwards,  Crawford, 
for  a  valuable  consideration,  transferred  to  the  plaintiffs  the 
claim,  suit  and  judgment,  which  claim  still  remains  due  to 
petitioners;  that  as  it  appears  from  the  minutes  of  said  court 
that  there  was  no  legally  impaneled  jury  attending  said  court 
to  render  said  verdict,  said  verdict  and  judgment  are  void 
ab  initio.  Wherefore  petitioners  prayed  that  said  verdict  and 
judgment  might  be  declared  vacated^  and  that  said  case  might 
be  reinstated  on  the  docket  of  cases  pending  and  unde- 
termined in  the  superior  court,  and  that  the  same  proceed  to 
trial  in  the  name  of  said  Crawford  for  the  use  of  petitioners. 
The  defendant  demurred  to  the  petitioners'  application,  the 
court  sustained  the  demurrer,  and  dismissed  it  on  the  ground 
that  the  motion  was  barred  by  lapse  of  time.  Whereupon 
the  plaintiffs  excepted. 

The  theory  of  the  plaintiffs  is  that  the  cases  were  pending 
on  the  docket  of  the  inferior  court,  and  were,  by  operation  of 
law,  transferred  to  the  county  court,  and  from  the  latter  court 
to  the  superior  court,  and  that  according  to  the  decision  of 
this  court  in  Rutherford  vs.  Orawford,  63  Georgia  Reports, 
138,  there  never  has  been  any  legal  verdict  or  judgment  ren- 
dered in  said  cases,  although  the  same  were  stricken  from  the 
docket  of  said  courts,  and,  therefore,  in  contemplation  of  law, 
said  cases  have  been  legally  pending  in  said  courts,  and  should 
now  be  entered  on  the  docket  of  Quitman  superior  court,  and 
stand  for  trial  as  they  would  have  done  if  the  same  had  not 
been  stricken  from  the  docket  of  said  court.     Assuming  that 
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said  cases  were  originally  legally  entered  on  the  docket  of  the 
inferior  court,  and  have  never  been  legally  disposed  of,  so  as 
to  iiave  authorized  the  inferior  court  to  have  stricken  them, 
from  its  docket,  still,  they  were  stricken,  and  the  question  is 
whether  the  court  below  erred  in  refusing  the  motion  to  rein- 
state the  cases,  on  the  statement  of  facts  contained  in  the  record. 
The  cases  were  stricken  from  the  docket  of  the  court  most 
unquestionably  when  the  pretended  verdicts  and  judgments 
were  obtained  therein  in  February,  1865.  More  than  ten 
years  had  elapsed  from  the  time  the  cases  were  stricken  from 
the  docket  up  to  the  time  of  making  the  present  motion  to 
reinstate  them.  If  the  plaintiff  in  the  suits  had  exercised 
ordinary  diligence  he  would  have  known  that  his  cases  were 
stricken  from  the  docket,  and  there  is  no  pretenne  that  he  did 
not  know  it.  The  plaintiff  was  bound  to  exercise  reasonable 
diligence  in  the  prosecution  of  his  legal  rights,  and  not  wait 
until  the  loss  of  papers,  or  the  death  of  witneases,  would  ren- 
der it  difficult  to  establish  the  rights  of  the  respective  parties 
in  the  suits  sought  to  be  reinstated :  Bostwiok  m,  Perkins, 
Hopkins  &  White,  4  Georgia  Reports,  43. 

In  this  state,  courts  of  law  have  concurrent  jurisdiction 
with  courts  of  equity  to  refuse  to  relieve  a  party  by  grant- 
ing him  a  motion  to  reinstate  his  case  upon  the  docket 
when  from  lapse  of  time  it  would  be  inequitable  to  do  so. 
The  cases  were  not  stricken  off  the  dodket  of  the  court  by 
any  motion  or  act  of  the  defendant  therein.  In  our  judg- 
ment, not  only  the  want  of  diligence  on  the  part  of  the  plain- 
tiff, but  the  lapse  of  time,  if  not  strictly  a  legal  bar,  would 
constitute  an  equitable  bar  to  the  plaintiffs'  motion  in  this 
case,  even  if  the  present  plaintifis  could,  by  a  transfer  of  the 
original  plaintiff,  acquire  a  right  to  reinstate  the  cases  and 
prosecute  the  suits  against  the  defendant. 

There  was  no  error  in  refusing  the  motion  to  reinstate  the 
case  on  the  docket  as  prayed  for  in  the  plaintiffs'  petitions  on 
the  satement  of  facts  contained  in  the  record. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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T.  N.  KrLLEN,  plaintiff  in  error,  r«.  P.  M.  Compton  d  al, 

defendants  in  error. 

A  motion  by  defendant  to  dismiss  the  action  because  the  matter  of  the  decla- 
ration has  been  adjudicated  in  a  former  suit  between  the  same  parties,  is 
no^  available  unless  the  former  adjudication  appears  on  the  face  of  the 
declaration.  A  defense  which  is  appropriate  alone  to  a  plea  cannot  be 
presented  by  a  mere  motion. 

Pleadings.  Former  recovery.  Practice  in  the  Superior 
Court.  Before  Ju<]ge  Kiddoo.  Terrell  Superior  Court. 
May  Term,  1876. 

A  report  of  this  case  is  unnecessary. 

Ibvin  &  Gresham,  for  plaiutiffs  in  error. 

Parks  &  Parks,  by  brief,  for  defendant 

Bleckley,  Judge. 

We  have  never  read  or  heard  of  amotion  like  this.  Former 
recovery  is  matter  for  plea  in  bar,  or,  under  the  Code,  in  abate- 
ment: Code,  section  3476.  Doubtless,  if  it  appeared  on  the 
fttioe  of  the  declaration,  it  might  be  taken  by  demurrer,  or, 
since  the  Code,  by  motion:  section  3459.  But  here  there  is 
no  trace  of  it  in  the  plaintiff's  pleadings.  It  is  brought  for- 
ward by  the  defendant;  and  he  presents  it,  not  by  plea  of 
any  kind^  but  by  way  of  written  motion  to  dismiss  tlie  action 
at  the  app^rance  term.  His  counsel  cites  as  authority  Kim- 
bro  dp  Morgan  tw.  Virginia  and  Tennessee  Air  Line  Railway^ 
56  Oeorgia  Reports^  185,  but  certainly  that  case  gives  no  hint 
that  the  vehicle  of  defense  may  be  motion,  or  anything  but 
plea. 

We  have  no  occasion  now  to  rule  whether,  in  ejectment, 
dismissal  of  a  first  action,  by  the  court,  for  defects  in  the  de- 
claration, and  non-suit  in  a  second,  awarded  on  demurrer  to 
the  plaintiff's  evidence,  are  sufficient  to  abate  or  to  bar  a  third 
actiou  for  the  same  cause.  These  are  the  matters  set  up  in 
the  motion.     If  they  were  presented  by  plea  they  might  or 
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might  not  be  good :  Code,  sections^  3362,  3063,  2897,  3577, 
3826,  2932.     On  demurrer  to  evidence,  see  42  Georgia  Re- 
|)orte,  53;  16  Ibid.,  492;  13  Ibid.,  334;  12  Ibid.,  424. 
Judgment  affirmed. 


The  Cotton  States  Life  Insurance  Company,  plaintiff 
in  error,  v».  William  J.  Mallard,  defendant  in  error. 

1.  A  contract  made  by  the  general  agent  of  a  life  insurance  company,  charged 
with  the  duty  of  appointing  sub-agents,  whereby  he  obligated  the  company 
to  pay  the  sub-agent  a  fixed  sum  per  month,  and  signed  the  contract  as 
general  agent  for  the  company,  is  the  contract  of  the  company,  and  the 
company  and  not  the  general  agent  is  responsible  to  the  sub-agent  for  such 
salary. 

2.  When  the  charter  gives  the  general  agent  "  the  management  of  his  de- 
partment and  the  state  agencies,"  "  the  appointment  of  agents  and  direction 
of  their  work  under  his  control,  subject  to  the  approval  of  the  officers  of  the 
company"  the  latter  words  do  not  mean  that  the  approval  of  the  officers  of 
the  company  is  a  condition  precedent,  necessary  to  the  appointment  of  all 
sub-agents  and  every  direction  of  their  work,  but  they  mean  simply  to  re- 
serve to  such  officers  a  supervisory  control  over  the  sub-agents  and  their 
work,  including  their  appointment,  and  until  the  officers  do,  by  some  act, 
intervene  and  nullify  the  contracts  appointing  the  sub-agents  and  the  orders 
directing  their  work,  the  appointments,  contracts  and  orders  of  the  general 
agent  are  valid  and  binding  upon  the  company. 

3.  The  sub-agents  are  not  bound  by  a  private  contract  made  between  the 
company  and  their  general  agent  limiting  the  powers  of  the  general  agent 
to  guaranty  salaries ;  they  are  bound  with  notice  and  knowledge  of  the 
provisions  of  the  charter,  which  is  a  public  law,  but  not  of  a  private  con- 
tract unless  actual  knowledge  be  brought  home  to  them.  Therefore,  in 
the  absence  of  proof  of  knowledge  in  the  sub-agent,  if  the  general  agent 
exceed  his  powers  limited  in  the  private  contract  between  him  and  the  com- 
pany, the  company  will  still  be  bound  to  the  sub-agent,  and  the  general 

.  agent  who  exceeded  his  powers  will  be  bound  to  reimburse  the  company. 

4.  Whether  the  sub-agent  in  this  case  faithfully  discharged  his  duties  to  the 
company,  under  his  contract,  was  a  question  of  fact  for  the  jury  under  the 
proof  which,  to  say  the  least,  is  conflicting,  and  the  jury  having  passed 
upon  that  question,  and  the  presiding  judge  having  approved  their  finding, 
oft  repeated  decisions  of  this  court  demand  that  the  verdict  shall  stand. 

Principal  and  agent.  Contracts.  Corporations.  Notice. 
New  trial.  Before  Judge  Peeples.  Fulton  Superior  Court. 
October  Term,  1 876. 
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This  case  was  tried  before  Judge  Hopkins.     The  motion 
for  a  new  trial  was  lieard  by  his  successor^  Judge  Peeples. 

Reported  in  the  opinion. 

Fbt  &  KiNOy  for  plaintiff  in  error. 

S.  D.  McCoNNELX»,  for  defendant. 

Jackson,  Judge. 

This  was  a  suit  brought  by  plaintiff  against  defendant  to 
recover  wages  as  agont  of  the  latter,  founded  on  a  contract 
made  by  John  W.  Burke,  as  general  agent  of  defendant.  It 
appears  from  the  evidence  that  Burke  signed  as  general  agent 
of  the  company,  but  made  the  contract  for  the  company,  de- 
scribing it  as  party  of  the  one  part,  and  Mallard  as  party  of 
tlie  other  (>art.  It  appears,  also,  that  Burke  was  restricted  in 
his  private  contract  from  agreeing  to  any  salaries  but  a  cer- 
tain per  cent.,  but  this  was  not  known  to  the  sub-agent,  Mal- 
lard. The  charter  gives  the  general  agent  ''the  appointment 
of  agents  and  direction  of  their  work/'  and  "the  manage- 
ment of  their  departments  and  of  state  agencies,"  subject  to 
the  approval  of  the  officers  of  the  company.  The  testimony 
was  conflicting  whether  the  agent,  Mallard,  discharged  his 
duties  faithfully.  The  pleas  were  the  general  issue,  and  to 
the  effect  that  Burke  exceeded  his  powers  as  general  agent, 
and  the  contract  did  not  bind  the  company;  that  the  contract 
was  invalid  until  approved  by  the  officers  of  the  company, 
and  that  by  its  terms  and  signature,  it  did  not  bind  the  com- 
pany, but  Burke.  The  jury  found  for  Mallard  against  the 
company,  the  court  below  refused  to  grant  a  new  trial,  and 
we  affirm  the  judgment  for  reasons  appearing  sufficiently  to 
be  understood  by  the  head-notes.  The  clause  of  the  charter 
is  in  these  words:  ''  The  general  agent  of  the  company  shall 
have  tlie  mansgement  of  the  department  and  state  agencies, 
shall  have  the  appointment  of  agents  and  direction  of  their 
work  under  his  control,  subject  to  the  approval  of  the  officers 
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of  the  company,  whose  duty  shall  also  be  to  visit  each  de- 
partment twice  every  year,  or  oftener,  should  the  interest  of 
the  company  require  it:'^  Acts  of  1868,  page  43. 
Judgment  affirmed. 


Gadsden  Davib,  plaintiflT  in  error,  vs.  The  State  of  Geob- 

QIA,  defendant  in  error. 

1.  An  indictment  containing  a  count  for  robbery,  and  one  for  assault  and 
battery,  is  demnrrable. 

2.  It  was  error  in  the  court  to  charge  the  jury  that  *'  this  cas^  has  already 
consumed  too  much  unnecessary  time.  I  have  allowed  this  prisoner  great 
latitude  in  introducing  evidence  at  unseasonable  times,  in  order  that  he 
might  show,  if  he  could,  his  innocence.'* 

Criminal  law.  ludictment.  Charge  of  Court.  Before 
Judge  Clark.  Houston  Superior  Court  November  Ad- 
journed Term,  1875. 

It  is  only  necessary  to  add  to  the  report  contained  in  the 
decision,  the  explanatory  note  annexed  by  the  judge  to  the 
charge  set  forth  in  the  second  head-note,  upon  certifying  the 
grounds  of  the  motion  for  new  trial  to  be  true.  This  note  is 
substantially  as  follows:  It  has  been  my  practice  to  allow, our 
colored  population  every  indulgence,  knowing  their  want  of 
legal  knowledge.  I  went  much  further,  and  cliai^l  the  jury 
that  they  were  the  sole  jlidges  of  the  guilt  or  innocence  of  the 
prisoner;  that  they  were  bound  to  decide  solely  from  the  evi- 
dence, and  not  be  in  the  least  influenced  by  his  color  or  con- 
dition in  life,  and  that  as  to  his  guilt  or  innocence,  the  court 
did  not  and  could  not  express  an  opinion;  it  was  for  the  jury 
alone  to  decide. 

Davis  &  Nottinoham,  for  plaintiff  in  error. 

C.  J.  Habbis,  solicitor  general^  by  S.  Hall,  for  the  siata 
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Warneb,  Chief  Justice. 

The  defendant  was  iadtcted  for  the  ofiense  of  robbery,  and 
OQ  the  trial  therefor,  was  found  guilty.  A  motion  was  made 
for  a  new  trial  on  the  several  grounds  stated  therein,  which 
WM  overruled  by  the  court,  and  the  defendant  excepted. 

It  appears  from  the  record  that  the  indictment  contained  two 
ooontSythe  one  charging  the  defendant  with  the.  offense  of*'  rob- 
bery," the  other  charging  him  with  the  offense  of  an  ''assault 
and  battery/'  On  being  arraigned,  the  defendant  demurred 
to  the  indictment  on  the  ground  that  he  was  charged  therein 
with  two  separate  and  distinct  offenses — one  of  which  was  a 
felooy,  the  other  only  a  misdemeanor.  The  court  overruled 
the  demurrer,  and  that  is  one  of  the  grounds  of  the  motion 
for  a  new  trial. 

The  court  charged  the  jury,  jamongst  other  things,  as  fol- 
lows: ''Grentlemen  of  the  jury,  this  case  has  already  consum- 
ed too  much  unnecessary  time.  I  have  allowed  this  prisoner 
great  latitude  in  introducing  evi<Ieuce  at  unseasonable  times* 
in  order  that  be  might  show,  if  he  could,  his  innocence.'^ 
This  charge  of  the  court  is  also  one  of  the  errors  complained 
of  in  the  motion  for  a  new  trial. 

1.  In  our  judgment,  the  court  erred  in  overruling  the  de- 
fendant's demurrer  to  the  indictment.  Whilst  two  or  more 
oooDts,  charging  the  defendant  with  the  same  species  of  felony 
ttny  be  joined  in  the  same  indictment,  as  well  as  different  counts 
charging  the  defendant  with  misdemeanors,  still,  the  indict- 
ment is  demurrable  when  it  contains  two  counts — the  one  charg- 
ing the  defendant  with  an  offense  amounting  to  a  Jdony^  and 
the  other  charging  him  with  an  offense  which  amounts  to  a 
"^MoMarwr  only,  and  the  reason  is  that  it  would  ^embarrass 
the  defendant  in  the  selection  of  a  jury,  for  he  might  be  willing 
that  a  juror  should  try  him  for  the  one  offei^e,  and  not  for 
the  other:  1  Chitty's  Criminal  Law,  263-4-5;  iynea  w. 
TAe  iSaic,  46  Gt(n'gia  Reports,  208. 

2.  The  charge  of  the  court  to  the  jury  complained  of,  was 
^  «rror,  as  it  was  calculated  to  prejudice  the  defendant's 
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case,  which  was  then  aboat  to  be  submitted  to  them  for  their 
verdict,  notwithstanding  the  explanatory  note  of  the  jndge 
contained  in  the  bill  of  ex(;e|>tions.  The  clear  inference  which 
the  jury  would  naturally  draw  from  this  charge  was  that  the 
court  believed  the  defendant  guilty,  and  that  he  had  allowed 
him  great  latitude  to  show  his  innoeenoe^  if  he  could,  but 
that  he  had  already  consumed  too  much  time  unnecessarily 
in  attempting  to  do  so.  This  charge  of  the  court,  to  say  the 
least  of  it,  was  calculated  to  hurt  the  defendant,  and  most 
probably  did  hurt  him.  As  there  is  to  be  a  new  trial,  we 
express  no  opinion  in  relation  to  the  evidence  in  the  case,  or 
as  to  the  other  grounds  contained  in  the  motion. 
Let  the  judgment  of  the  court  below  be  reversed. 


William  Manry  d  aL,  plaintiffs  in  error,  v8.  Susannah 

Shepperd,  defendant  in  error. 

1.  Where  execution  is  against  principal  and  surety,  the  plaintiff  may  proceed 
against  the  property  of  either,  at  his  option. 

2.  The  exception  to  this  rule  established  by  the  Code,  sections  1819,  2508 
and  3387,  as  to  judgments -recovered  on  the  bonds  of  adminbtrators,  exe- 
cutors or  guardians,  does  not  apply  to  judgments  founded  on  the  bonds  of 
other  trustees.  The  letter  of  these  sections  will  not  be  extended  by  con- 
struction. 

3.  That  the  plaintiff  has  dismissed  a  levy  upon  the  principal's  land,  is  no 
obstacle  to  enforcing  the  execution  against  the  property  of  the  surety. 

4.  After  affirmance  in  the  supreme  court,  the  plaintiff  is  not  obliged  to  enter 
up  judgment  against  the  surety  on  the  supersedeas  bond,  before  taking  out 
execution  against  the  defendants  in  the  original  judgment. 

5.  Failure  of  the  clerk  to  comply  with  section  of  the  Code,  3685,  by  omit- 
ting to  indorse  on  the  execution  the  date  and  amount  of  the  judgment, 
does  not  make  the  whole  execution  illegal,  or  prevent  collection  of  the 
principal  and  interest. 

6.  To  an  execution  issued  from  the  superior  court,  it  is  no  valid  objection 
that  the  judgment  was  rendered  upon  a  declaration  which  did  not  describe 
the  defendants  as  being  of  the  county  in  which  suit  was  brought. 

7.  Affidavit  of  illegality  is  not  a  remedy  for  excessive  levy. 

8.  A  judgment  against  William  Manry  is  misdescnbed  in  an  execution  which 
states  that  the  judgment  was  rendered  against  William  Manry,  junior. 
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wheo  the  two  names  applj  to  different  persons,  both  of  whom  reside  in  the 
county. 
9.  Sach  misdescription  renders  the  execution  illegal;  and,  though  amend- 
able, any  levy  pending  when  the  amendment  is  made,  must  fall :  Code, 
section  3495. 

Execution.  Principal  aud  surety.  Practice  in  the  Supe- 
rior Court.  Levy  and  sale.  Jurisdiction.  Illegality.  Be- 
fore Judge  Hai^l.    Calhoun   Superior  Court     Septeiul>er 

Adjooraed  Term,  1875. 

# 

Susannah  Shepperd  brought  suit  against  Samuel  C.  Saxon, 
tt  principal,  and  William  Manry  and  Re<lding  Strickland,  as 
secarities,  on  a  boml  for  the  faithful  accounting  by  the  said 
Saxon  as  trustee  for  the  plaintiff.  The  jury  returned  a  ver- 
dict for  the  plaintiff  for  $592  01,  principal,  with  interest,  and 
judgment  was  rendered  accordingly.  On  writ  of  error  to  the 
sopreme  court  an  affirmance  was  had.  Execution  issued,  and 
on  April  3d,  1875,  was  levied  on  certain  land,  which  was 
pointed  out  by  Manry  as  belonging  to  his  principal.  On 
May  28th  this  was  dismissed  by  plaintiff's  attorney,  and  a 
levy  made  on  other  property  which  was  pointed  out  by  him. 
To  this  levy  the  securities  filed  their  affidavit  of  illegality  on 
the  following  grounds :  1st.  Because  the  levy  made  on  the 
principal's  property,  as  pointed  out  by  Manry,  was  dismissed, 
tnd  a  levy  made  on  the  property  of  the  securities  instead. 
^.  Because,  after  the  affirmance  of  the  judgment  by  the 
sopreme  court,  the  plaintiff  did  not  enter  up  judgment  against 
the  securities  on  the  supersedeas  bond,  but  proce^ed  directly 
against  the  property  of  the  original  securities.  3d.  Because 
ii\efi,fa.  did  not  follow  the  judgment  in  this,  that  it  issued 
against  William  Manry,  junior,  and  Redding  Strickland,  as 
securities,  etc.,  whereas  the  judgment  was  against  William 
Maniy  and  Redding  Strickland,  as  securities,  etc.;  and  that 
William  Manry,  junior,  resides  in  Calhoun  county,  and  is 
DO  party  to  this  suit.  4th.  Because  there  is  no  indorse- 
ment by  the  clerk  on  the  Ji.  fa.  as  to  the  time  it  was  issued, 
nor  the  date  or  amount  of  the  judgment.  5th.  Because  the 
original  declaration  does  not  allege  that  any  of  the  defendants 
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reside  in  Calhoao  couuty,  so  as  to  give  jurisdiction  to  the 
superior  court  thereof;  nor  have  any  of  them  pleaded  or  had 
their  day  in  court.     6th.  Because  the  levy  was  excessive. 

At  the  trial,  defendants  amended  their  affidavit  by  adding 
that  the  property  pointed  out  by  Manry  was  assets  in  the 
hands  of  Saxon's  administrators,  (he  being  dead,)  and  subject 
to  levy  under  the  aforesaid  judgment;  and  that  the  dismissal 
of  the  first  levy  was  the  result  of  a  fraudulent  agreement  be- 
tween such  administrators  and  plaintiff. 

Plaintiff,  on  motion,  amended  the^/a.  by  striking  out  the 
word  ^'junior''  after  Manry. 

He  then  demurred  to  the  affidavit  of  illegality.  The  de* 
murrer  was  sustained,  and  the  execution  ordered  to  proceed. 
To  this  defendants  excepted. 

Yason  &  Davis  ;  J.  J.  Beck,  for  plaintifib  in  error. 

R.  F.  Lyon  ;  L.  D.  Monboe,  for  defendants. 

Bleckley,  Judge. 

We  think  there  was  no  error  in  overruling  the  affidavit  of 
illegality  on  any  of  the  grounds  except  the  third,  which  is 
disposed  of  in  the  eighth  head-note.  That  ground  was  good,  in 
substance;  and  the  plaintiff  virtually  yielded  the  question  by 
amending  the^./a.  The  Coiie  is  express,  that  a  levy  pend- 
ing when  such  an  amendment  is  made,  falls.  Why  does  it 
fall  ?  Not  because  it  becomes  illegal  by  the  amendment,  but 
because  it  was  illegal  before,  and  remains  so  :  Code,  section 
3495. 

Judgment  reversed. 
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Louis  Ha^hbergbr,  plaintiff  in  error,  vs.  Easter,  Peoqy, 

Griffin  et  cU.^  defendants  in  error. 

(B1.BCKLBT,  Judge,  did  not  preside  in  this  case.) 

I.  A  decree,  framed  \ipoa  a  bill  for  direction  by  the  executor  of  a  will, 
which  does  not  fix  the  amount  due  by  such  executor,  but  directs  him  to  pay 
out  the  estate  when  collected,  to  certain  general  legatees,  after  retaining  a 
certain  sum  in  his  hands  to  pay  counsel  fees  and  allowances  to  himself, 
under  the  will,  and  another  sum  for  a  specific  legatee,  and  to  report  his 
actings  and  doings  thereon,  from  term  to  term,  is  not  such  a  final  decree 
for  money  as  to  constitute  a  lien  upon  the  property  of  complainant  from 
the  date  of  its  rendition  in  favor  of  such  general  legatees. 

3.  If  the  entire  estate,  in  lands,  be  levied  upon,  and  the  issue  be  whether  the 
whole  is  subject  or  not  subject,  and  the  whole  is  found  subject,  under  an 
erroneous  charge  of  the  court,  which  left  no  option  to  the  jury,  but  forced 
them  so  to  find,  this  court  will  send  the  case  back  for  a  new  trial,  though 
it  may  be  that  the  facts  show  that  the  equity  of  redemption  was  certainly 
subject  to  the  Ji.  /a.,  and  though  the  facts  also  raise  certain  questions  of 
priority  of  liens  of  plaintiffs  in  Ji.  fa.  over  the  claimant,  arising  from  the 
assumption  that  the  debt  of  the  plaintiffs  was  a  trust  debt,  and  the  claim- 
ant's papers  on  which  he  based  his  claim,  was  only  a  mortgage,  especially 
if  the  pleadings,  as  disclosed  in  the  record,  made  no  such  points,  and  none 
such  appear  to  have  been  passed  upon  by  the  court  below.  Whilst  all  the 
equities  between  the  parties  may  be  adjudicated  in  a  claim  case,  and  the 
▼erdict  and  judgment  may  be  so  moulded  as  to  do  justice  to  all,  yet  the 
pleadings  must  be  so  framed  as  that  the  records  of  the  court  shall  show 
harmony  between  them  and  such  verdict  and  judgment. 

AdministratofB  and  executors.  Decree.  Lien.  Equity. 
Claims.  Before  Judge  Buchanan.  Muscogee  Superior 
Court.     November  Term,  1875. 

Reported  in  the  opinion. 

Ingram  &  Johnson,  for  plaintiff  in  error. 

Blandford  &  Garrard,  for  defendants. 

Jackson,  Judge. 

This  was  a  claim  case,  wherein  Easter  and  others  were  the 
plaintiffs  in  execution,  and  Hamberger  was  the  claimant.  It 
arose  upon  the  following  state  of  facts:  Owen  Thomas  died 


72  SUPREME  COURT  OP  GEORGIA. 

Hamberger  vs.  Easter,  Peggy,  Griffin  e^  a/. 

and  lefl  a  will,  of  which  he  made  James  K.  Bedd  the  ezeca- 
tor.  Redd,  as  such  execator,  filed  a  bill  for  direction  in  Mus- 
cogee superior  court,  in  1871.  There  were  several  important 
and  difficult  questions  to  be  settled  by  the  decree  for  direc- 
tion to  be  rendered  in  pursuance  of  the  prayer  of  said  bill. 
At  the  November  term,  1873,  a  decree  was  rendered,  wherein 
the  executor  was  directed  to  pay  certain  specific  l^acies,  to 
retain  a  certain  amount  as  compensation  for  himself,  and  as 
attorney's  fees,  and  then  to  divide  the  remainder  of  the  estate, 
when  collected,  between  twenty-six  persons;  and  the  execu- 
tor was  directed  to  report,  from  time  to  time,  the  condition  of 
the  estate.  At  the  May  term,  1874,  the  executor  reported 
that  he  had  paid  the  l^atees  $10,000  00  in  full  of  all  they 
claimed,  and  had  paid  to  their  counsel,  by  virtue  of  an  agree- 
ment in  writing  and  by  their  direction,  $10,000  00,  except 
about  $3,300  00,  wliich  was  still  due,  and  which  he  had  on  hand 
in  c$ish  and  assets.  At  the  May  term,  1874,  an  order  was  ob- 
tained that  an  execution  issue  for  the  sum  of  $1,433  49,  being 
the  amount  still  due  M.  H.  Blandford,  Esq.,  one  of  their 
counsel.  Tiie  execution  of  course  was  to  issue  in. the  name 
of  the  legatees,  and  which  was  accordingly  issued  on  the  2il 
of  November,  1874,  and  levied  the  same  day  on  a  house  and 
lot  in  Columbus,  as  the  property  of  Redd,  who  died  shortly 
thereafter,  in  the  same  month.  Hamberger  claimed  this  prop- 
erty by  virtue  of  a  deed  made  to  him  by  Redd  on  the  19th 
of  March,  1874,  for  the  consideration  expressed  therein  of 
$5,000  00.  This  deed  was  immediately  recorded.  On  the 
same  day  Hamberger  gave  to  Redd  a  bond,  reciting  that  he 
had  advanced  $3,000  00  to  Redd,  and  if  Redd  should  pay 
him  this  $3,000  00,  with  interest  at  fifteen  per  cent,  within 
twelve  months,  then  he  would  make  him  a  deed  back  to  said 
lot,  and  if  not  paid,  then  the  first  deed  to  be  irrevocable ;  this 
bond  was  not  recorded.  On  the  trial  of  the  claim  case  these 
facts  were  introduced  in  evidence,  and  the  court  charged  the 
jury  that  the  decree  rendered  on  the  said  bill  for  direction  in 
1873,  was  such  a  d(H3rc>e  as  bound  the  property  of  Redd  from 
its  rendition ;  and  if  such  a  decree  was  rendered  it  was  the 
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duty  of  the  jury  to  find  the  property  subject  to  the  execution. 
The  jury,  of  course,  found  the  property  subject,  and  the  qups- 
tioQ  is  whether  this  charge  oF  the  court  was  correct 

1.  A  decree  for  money  binds  all  the  property  of  the  de- 
fendant just  as  a  judgment  at  law  does.  It  operates  as  a  lien 
upon  defendant's  property:  Code,  section  4217.  Is  the  de- 
cree in  this  case  a  decree  for  money  at^ainst  Redd  so  as  to 
operate  as  a  lien  upon  his  property  ?  We  think  not.  In  the 
first  place,  he  is  the  complainant  and  not  the  defendant;  in 
the  second  place,  his  was  a  bill  for  direction  to  whom  to  pay 
the  estate  when  reduced  to  money,  and  not  to  fix  tiie  amount 
due  by  him  to  the  estate;  in  the  third  place,  the  decree  does 
not  fix  any  specific  sum  of  money  due  by  him  to  anybody, 
unless  the  payment  of  the  legacy  of  $2,500  00  be  such  a  fixed 
sum;  in  the  next  place,  the  decree  was  not  final  in  ascertain- 
ing the  amount  due  by  the  executor,  but  as  hecollectetl  money 
from  time  to  time  and  paid  out  the  same,  he  was  to  report 
thereon  to  the  court.  When  the  estate  was  turned  into  mo- 
ney, he  was  to  retain  a  part  and  pay  the  balance  to  these 
plaintiffs.  He  thought  it  would  turn  out  $25,000  in  money, 
and  so  said  in  the  bill,  but  it  did  not,  and  he  afterwards 
settled  at  $20,000  00;  but  the  decree  fixed  no  definite  sura. 
The  very  idea  of  a  lien  upon  the  pro|)erty  of  defendant 
involves  in  it  the  certainty  of  that  lien  in  respect  to  amount. 
The  reason  is  that  all  persons  dealing  with  the  defendant  in 
the  decree  or  judgment  may  know  how  much  his  property  is 
involved,  what  is  the  amount  of  the  lien  upon  it,  and  what 
they  can  afford  to  give  for  it  when  they  bargain  subject  to  the 
lien.  The  policy  of  the  law  is  against  incumbering  or  tying 
np  property  with  general  liens  upon  all  that  a  man  possesses, 
without  any  regard  to  the  amount  of  the  debt  for  which  his 
property  is  bound.  Construing  the  sections  of  the  Code  upon 
this  subject,  such  seems  to  be  the  plain  intent  and  spirit  of  the 
law:  Code,  section  4215,  4216,  4217.  How  could  an  execu- 
tion for  money  have  issued  on  this  decree  ?  The  sum  due 
was  io  be  afterwards  ascertained,  whereas  a^./a.  is  for  a  sum 
certain.     For  these  reasons  we  think  that  the  court  erred  in 


74     SUPREME  COURT  OF  GEORGIA. 

Hamberger  vs,  Easter,  Peggy,  Griffin  et  at. 

chargiDg  that  this  decree,  from  its  date,  bound  all  the  prop- 
erty of  Redd  so  as  to  prevent  Hamberger  from  trading  for  it 
thereafter;  and  inasmuch  as  Bamberger's  title  or  claim  was 
founded  on  a  transaction  in  March,  1874,  and  the  decree  was 
rendered  in  November,  1873,  the  charge  absolutely  controlled 
the  case,  and  the  jury  were  obliged  to  find  the  property  sub- 
ject. 

2.  It  was  said  in  the  argument,  though  it  does  not  appear 
from  any  pleadings  in  the  record,  or  any  charge  of  the  court, 
that  the  point  was  made  on  the  trial  that  the  property  was 
subject  any  way,  because  Bamberger's  papers  amounted  in 
effect  only  to  a  mortgage,  and  the  equity  of  redemption  of  the 
property  was  subject;  that  is,  that  the  property  was  subject  to 
sale  under  the  incumbrance  of  the  mortg-age.  But  the  levy 
was  upon  the  entire  property,  the  issue  was  joined  upon  ail, 
and  the  jury  found  the  whole  of  it^ — the  entire  estate  in  it — 
subject,  and  were  obliged  to  do  so  under  charge  of  the  court. 
If  the  verdict  and  judgment  condemning  the  whole  estate  un- 
der this  charge  had  been  allowed  by  the  claimant  to  stand,  he 
might  have  been  estopped  forever  from  setting  up  any  equi- 
ties he  might  have  to  any  part  of  this  estate,  or  any  lien  there- 
on. Wliat  is  the  legal  effect  of  the  transaction  between  Ham- 
berger and  Redd,  and  what  title,  if  any,  or  what  lien,  if  no 
title,  he  obtained,  we  do  not  now  decide,  the  pleadings  making 
no  such  question,  and  the  court  below  not  having  adju<1icated 
it. 

It  was  also  said  that  Redd  being  dead,  the  debt  he  owed  to 
the  legatees  was  a  trust  debt,  and  in  the  distribution  of  his 
estate  it  would  be  held  responsible  for  such  a  trust  debt  be- 
fore it  would  be  required  to  pay  Hamberger's  claim.  But  the 
pleadings  fail  also  to  make  this  question,  and  it  was  not  pass- 
ed upon  below  by  the  jury,  or  the  court;  besides.  Redd  had 
an  interest  in  some  partnei'ship  property,  and  the  mortgagee, 
if  mortgagee  only,  might  have  forced  the  plaintiff  upon  that 
fund.  It  was  also  said  that  Hamberger's  transaction  with 
Redd  was  coupled  with  a  secret  trust,  and  was  therefore  void. 
For  the  same  reason^  to-wit:  because  no  such  point  was  made 
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or  passed  upon  by  the  court  below,  so  far  as  this  record  dis- 
closes, we  decline  to  review  it  here. 

We  know  that  a  claim  case  is  in  the  nature  of  an  equitable 
proceeding,  and  that,  at  all  events,  under  our  judicial  system^ 
all  equities  may  be  set  up  and  determined  as  well  at  law  as 
in  equity,  and  that  the  verdict  and  judgment  may  be  so 
moulded  as  to  do  full  justice  to  all  the  parties;  but  this  court 
has  ruled  that  the  pleadings  must  be  so  framed  at  law  as  to 
authorize  the  verdict  and  judgment  to  be  so  moulded.  We 
simply  d^ide  in  this  case  that  the  court,  by  its  charge  that 
the  decree  rendered  on  this  bill  for  direction  bound  all  the 
property  of  the  complainant  in  that  bill  from  the  date  of  its 
rendition,  was  erroneous,  and  as  it  absolutely  controlled  the 
verdict  of  the  jury,  and  constraine<l  them  to  find  ihe  whole 
propertj/  subject  to  the  fi.  fa.,  we  reverse  the  judgment,  and 
grant  a  new  trial,  leaving  the  other  points  made  in  the  argu- 
ment to  be  adjudicated  on  proper  pleadings  by  the  court 
below,  and,  if  necessary,  to  be  reviewed  here. 

Judgment  reversed. 


J06EPR  A.  SHEWMA.KE,  administrator,  et  aL,  plaintiffs  in 
error,  vs.  Newton  T.  Johnson  et  a/.,  executors,  defendants 
in  error. 

(jACKSOif,  Judge,  having  b«en  of  cotiosel,  did  not  preside  In  this  case.) 

Where  executors  filed  their  bill  for  direction  in  the  administration  of  their 
testator's  estate,  praying  that  the  creditors  be  enjoined  from  proceeding  to 
collect  their  debts,  in  the  county  of  the  residence  of  a  debtor  to  the  estate 
who  had  been  garnished  by  the  creditors,  against  whom  no  substantial 
relief  was  prayed,  such  residence  did  not  give  the  superior  court  of  that 
county  jurisdiction. 

Equity.     Jurisdiction.     Venne.     Before  Judge   Hill. 
Bibb  County.     At  Chambers.    June  9th,  1876. 

Beportcnl  in  the  decision. 
Vol.  lvii.  6. 
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S.  D.  Killen;  Duncan  &  Miller;  T.  B.  Loyd,  for 
plaintiffs  iii  error. 

R  F.  Lyon  ;  S.  Hall,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants,  as  the  executors 
of  S.  C.  Bryan,  late  of  the  county  of  Macon,  deceased,  in  the 
county  of  Bibb,  against  N.  T.  Johnson,  garnishee,  and  others, 
one  of  whom  was  a  judgment  creditor  of  said  Bryan,  pray- 
ing for  directions  as  to  how  they  should  administer  the  estate 
of  their  testator  under  his  will,  in  view  of  the  alleged  com- 
plicated condition  of  the  assets  belonging  to  the  estate  and  the 
respective  claims  thereon,  and  also  praying  for  an  injunction 
to  restrain  the  creditors  of  their  testator  from  procee<ling  to 
collect  their  debts,  especially  the  principal  judgment  creditor 
thereof  On  hearing  the  application  for  the  injunction  prayed 
for,  the  chancellor  overruled  the  defendants'  demurrer  to  the 
jurisdiction  of  the  court  in  the  county  of  Bibb,  and  also  over- 
ruled the  defendants'  demurrer  to  the  bill  for  want  of  equity, 
and  granted  the  injunction,  whereupon  the  defendants  ex- 
cepted. 

The  only  defendant  residing  in  the  county  of  Bibb,  to  give 
the  court  of  that  county  jurisdiction,  was  N.  T.  Johnson,  the 
garnishee,  who  was  a  mere  stakeholder,  and  had  no  interest 
in  the  final  distribution  of  the  testator's  estate  under  his  will, 
or  otherwise,  and  according  to  the  theory  of  the  complainants' 
bill,  they  were  not  entitled  to  the  substantial  relief  prayed 
for  as  against  him.  The  substantial  relief  which  the  com- 
plainants' bill  seeks  to  obtain  is  against  other  parties  defend- 
ant, who  are  not  alleged  to  be  residents  of  the  county  of  Bibb, 
and  therefore,  the  superior  court  of  that  county  did  not  have 
jurisdiction  of  them  to  grant  the  relief  prayed  for,  and  the 
chancellor  erred  in  overruling  the  defendants'  demurrer  to 
the  jurisdiction  of  the  court  as  to  them.  By  the  constitution, 
equity  cases  shall  be  tried  in  the  county  where  a  defendant 
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resiiles,  against  whom  substantial  relief  is  prayed.  The  4183d 
section  of  the  Code  declares  that  ''All  bills  shall  be  filed  in 
the  county  of  the  residence  of  one  of  the  defendants,  against 
wliom  substantial  relief  is  prayed,  except  in  cases  of  injunc- 
tions to  stay  pending  proceedings,  when  the  bill  may  be  filed 
in  the  county  where  the  procee<lings  are  pending,  provided  no 
relief  is  prayed  as  to  the  matters  not  included  in  such  litiga- 
tion/' The  principal  and  substantial  relief  prayed  for  in  the 
complainants'  bill  is  as  to  matters  not  inclmled  in  the  litiga- 
tion pending  in  the  county  of  Bibb,  but  relates  to  other  mat- 
ters, and  the  rights  of  other  parties,  outside  of  that  litigation, 
having  no  necessary  connection  with  it.  Inasmuch  as  the 
superior  court  of  Bibb  county  had  no  jurisdiction  to  hear  and 
decide  the  case  as  made  by  the  complainants'  bill,  we  express 
no  opinion  as  to  the  merits  of  the  question  involved  in  it. 
Let  the  judgment  of  the  court  below  be  reversed. 


Thomas  H.  Harris  d  al.^  plaintiffs  in  error,  vs.  B,  Dcjb,  de- 
fendant in  error. 

I.  Where  the  proprietor  of  the  I^nier  House  rented  "  the  saloon  or  bar-room 
and  fixtures"  thereof  from  1st  of  October,  1873,  ^^"^  ^^^  y^^r,  and  con- 
tracted that  the  tenant  **  shall  have  the  exclusive  privilege  of  selling  wines, 
liquors  of  all  all  kinds,  and  cigars  and  tobacco,  in  said  Lanier  House y"  and 
suit  was  brought  on  the  rent-notes,  and  the  tenant  pleaded  that  he  did  not 
have  the  exclusive  privilege  of  so  selling,  because  another  bar-room,  rented 
to  Engelke,  was  kept  in  the  Lanier  House,  the  question  whether  said  latter 
bar-room  is  in  the  Lanier  House,  in  the  sense  of  the  contract  as  understood 
by  the  parties,  is  for  the  jury;  and  a  charge  that  "if  Dub  did  not  rent  to 
Engelke,  and  had  no  control  over  the  room  occupied  by  him  as  a  bar-room, 
even  if  the  said  Engelke  did  sell  wines,  etc.,  it  was  no  breach  of  plain- 
tiff's contract  and  will  not  avail  the  defendant,'^   is  too  broad;  the  true 
question  being,  not  whether  Dub  rented  to  Engelke  but  whether  Harris, 
when  he  rented  from  Dub  the  bar-room  he  occupied,  understood  the  words 
"  Lanier  House  "  in  the  contract,  to  include  the  whole  building  called  La- 
nier House,  embracing  Engelke*s  bar-room,  or  only  the  hotel  called  by  that 
name,  and  was  authorized  so  to  understand  its  meaning  from  what  passed 
between  Dub  and  Harris  when  the  contract  was  made.    The  fact  that  Dub 
did  not  rent  Engelke's  bar-room  and  could  not  therefore  control  it,  is  a 
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very  strong  circumstance  that  he  did  not  contract,  and  that  Harris  did  not 
understand  him  to  contract,  chat  Engelke  should  not  sell  wines,  etc.,  there- 
in, but  by  itself  it  is  not  conclusive. 

2.  Testimony  upon  the  point  what  M^  Lanier  House  ordinarily  meant  and 
included  in  common  parlance,  whether  the  entire  building  or  only  the  ho- 
tel,  was  legitimate  to  illustrate  the  meaning  which  the  parties  attached  to  it 
in  the  contract. 

3.  The  fact  that  the  defendant  quit  the  bar-room  in  March,  offering  the  con- 
trol to  plaintiff,  and  that  the  plaintiff  sent  for  the  keys  **  some  time "  in 
August,  and  never  tendered  them  back  to  defendant,  was  a  presumption  of 
the  possession  and  dominion  in  August,  and  the  rent  should  cease  from  that 
date,  though  plaintiff  swore  that  he  only  took  possession  to  paint  the  coun- 
ter. 

4.  Where,  notwithstanding  such  error  in  the  charge  of  the  court,  the  evi- 
dence, as  a  whole,  satisfies  this  court  that  the  verdict  on  the  main  question 
for  the  plaintiff  was  right,  and  would  be  and  ought  to  be  the  same  if  tried 
over  again,  except  for  the  short  time  from  August  to  October,  the  judgment 
will  be  affirmed  if  the  plaintiff  will  write  off  the  rent  for  the  last  month  * 
if  not,  a  new  trial  must  be  granted. 

Landlord  and  tenant.  Contracts.  Evidence.  New  trial. 
Before  Judge  Hii.l.  Bibb  Superior  Court.  October  Ad- 
journed Term,  1875. 

Reported  in  the  opinion. 

A.  O.  Bacon  ;  J.  &.  J.  C.  Rutherford,  for  plaintiflFs  in 
error. 

Whittle  &  <Ju8TIN  j  Washington  Dessau,  for  defend- 
ant. 

Jackson,  Judge. 

In  this  case  Harris  rented  a  bar-room  in  the  Lanier  House 
from  Dub,  and  gave  his  notes  at  %90  00  per  month  therefor. 
Tlie  rent  was  for  one  year.  Harris  abandoned  the  room  in 
March,  and  notified  Dub.  In  August,  some  time,  the  date  \\ 
not  precisely  fixed,  Dub  sent  to  Harris  for  the  key,  and  never 
returned  it.  He  said,  as  a  witness,  that  he  sent  for  it  to  have 
the  counter  painted.  When  Dub  sued  on  the  rent-notes  Har- 
ris pleaded  that  he  quit  the  bar-room  because  Dub  bad  not 
prevented  one  Engelke  from  selling  wines,  etc.,  in  the  Lanier 
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House,  according  to  contract.  Engelke  rented  a  bar-room  in 
the  building  known  as  the  Lanier  House^  but  not  in  the  hotel 
of  that  name,  and  not  from  Dub,  and  the  point  in  dispute 
was  whether  the  contract  bound  Dub  to  keep  Engelke  from 
selling  wines,  etc. 

The  evidence  may  be  slightly  conflicting,  but  it  is,  we  think, 
overwhelmingly  in  favor  of  the  verdict  except  for  the  short 
time  that  Dub  resunie<l  passession  of  the  bar-room  by  send- 
ing to  Harris  for  the  key,  and  that  was  some  time  in  August, 
as  Harris  himself  swore.  The  court,  we  think,  was  too  broad 
in  his  charge  noticed  in  the  head-notes,  but  as  we  think  the 
verdict  must  always  be  for  the  plaintiff  on  the  main  question, 
we  shall  let  it  stand  if  plaintiff  will  write  off  one  month's 
rent,  $90  00,  for  September.  We  put  it  at  one  month,  because 
defendant  swore  he  sent  the  key  to  plaintiff  some  time  in 
August,  and  as  his  is  the  only  evidence  as  to  the  time,  we  put 
it  most  strongly  against  him  to  the  last  of  August,  and  only 
deduct  one  month's  rent.  With  this  statement  the  case  will 
be  sufficiently  understood  by  the  head-notes. 

Judgment  reversed,  with  the  direction  that  it  stand  affirm- 
ed if  plaintiff  will  write  off  $90  00  from  the  entire  rent. 


Stephen  M.  Lester,  plaintiff  in  error,  vs.  Brown  &  Car- 
michael, defendants  in  error. 

The  form  of  judgment  prescribed  where  no  issuable  defense  on  oath  is  filed, 
is  merely  directory,  and  the  omission  of  the  words  "  on  oath  "  from  the 
recitals  therein  does  not  invalidate  the  judgment. 

Judgments.     Pleadings.     Before  Judge  Clark.     Sumter 
Superior  Court.    April  Term,  1876. 

John  R.  Worrill;  J.  A.  Ansley;  Allen  Fort,  for 
plaintiff  in  error. 

W.  A.  Hawkins  ;  N.  A.  Smith  ;  B.  P.  Hollis,  for  de- 
fendants. 
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Warner,  Chief  Justice. 

This  was  a  motion  to  set  aside  a  judgment  in  the  court 
below,  OD  the  ground  that  it  appears  on  the  face  of  the  judg- 
ment that  it  was  not  rendered  aoconling  to  law.  The  other 
grounds  taken  in  the  motion  not  being  supported  by  any  evi- 
dence, as  certified^  by  the  presiding  judge,  were  not  insisted  on 
here.  The  judgment  sought  to  be  set  aside,  after  stating  the 
names  of  the  parties,  recites  that  the  defendant  having  been 
personally  served  with  tlie  declaration  and  process  in  the  case 
and  the  defendant  having  filed  no  issuable  plea  therein,  it  is 
considered  and  adjudged  by  the  court  that  the  plain  tiffs  have 
judgment,  and  that  they  recover  of  the  defendant  the  sum  of 
%^02  50  for  their  principal  damages,  with  interest  and  costs, 
etc.,  in  the  usual  form,  and  signed  by  the  presiding  judge. 
The  court  overruled  the  motion  to  set  asi<Ie  the  judgment, 
and  the  defendant  excepte<]. 

It  was  insisted  on  the  argument  that  the  judgment  was 
illegal  and  void,  because  it  did  not  recite  that  the  defendant 
had  not  filed  an  i&suable  defense  on  oath.  The  superior  court 
is  a  court  of  general  jurisdiction,  and  had  the  legal  power  and 
authority  to  render  the  judgment  in  question  when  there  was 
no  issuable  defense  filed  on  oath.  The  record  of  the  case  in 
which  the  judgment  was  rendered  shows  upon  its  face  that 
no  issuable  defense  was  filed  on  oath  by  the  defendant,  and 
the  record  is  the  highest  and  best  evidence  of  that  fact,  and 
must  control  the  question,  whatever  may  be  the  recitals  in 
the  judgment.  Tlie  form  prescribed  for  entering  judgments 
in  such  cases  is  merely  directory,  and  a  de])arture  therefrom 
would  not  render  tlie judgment  void;  the  most  that  could  be 
claimcii  would  be  that  the  judgment  was  irregular,  and  sub- 
ject to  be  amended  as  to  the  form  of  it,  b«t  it  is  not  void, 
and  there  was  no  error  in  overruling  the  motion  to  set  it 
aside.  If  the  thousands  of  dollars  that  have  been  spent  by 
the  people  of  this  state,  since  the  ^war,  in  unnecessary  and 
useless  litigation,  had  been  applied  to  the  payment  of  their 
honest  debts,  or  invested  in  ^bstan^I  improvements,  the 
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country  would  have  been  in  a  much  better  condition  than  it 
18  now.     Excessive  and  factious  litigation  will  be  found  to  be 
an  expensive  luxury  to  those  who  clioose  to  indulge  in  it. 
Let  the  judgment  of  the  court  below  be  affirmed. 


William  P.  Jowers,  plaintiff  in  error,  v*.  James  L.  Baker, 

defendant  in  error. 

1.  Where  the  action  is  by  a  partner  against  his  copartner  for  an  alleged 
breach  of  contract  to  furnish  timber  and  saw-logs  to  meet  the-demands  of 
a  mill  and  keep  it  constantly  running,  it  is  error  for  the  court  to  charge 
the  jury  that  "nothing  definite  having  been  said  as  to  the  quantity  to  be  fur- 
nished, then  the  obligation  upon  the  part  of  the  defendant  was  to  furnish 
as  many  stocks  as  might  be  sawed  with  profit,  and  reasonably  necessary 
for  the  greatest  success  of  the  partnership  enterprise."  The  form  of  the 
charge  is  not  quite  free  from  objection,  inasmuch  as  the  jury  may  have  un- 
derstood the  court  to  mean  that  nothing  definite  was  in  fact  said  as  to 
quantity ;  but  the  substance  of  the  charge  is  clearly  inapplicable  to  the 
declaration,  which  does  not  seek  a  recovery  for  failure  to  furnish  as  many 
stocks  as  might  be  sawed  with  profit  and  reasonably  necessary  for  the  great- 
est success  of  the  partnership  business,  but  for  failure  to  furnish  enough  to 
meet  the  demands  of  the  mill  and  keep  it  constantly  running. 

2.  There  being  no  evidence  that  the  defendant  did  not  know  he  was  not  fur- 
nishing stocks  enough  to  run  the  mill  to  its  full  capacity,  but,  on  the  con- 
trary, his  own  statement  to  the  jurj',  on  the  trial,  being  that  he  did  not 
furnish  enough,  and  that  the  plaintiff  complained  to  him  of  the  deficiency, 
it  was  error  to  charge  the  jury  that  if  the  plaintiff  had  the  management  and 
control  of  the  mill,  the  defendant  was  entitled  to  notice  of  the  deficiency, 
so  that  he  might  have  fulfilled  his  obligation. 

3.  Generally,  when  a  partner  undertakes  to  perform  a  distinct  part  of  the 
common  business,  he  must  know  for  himself  whether  he  is  discharging  his 
duty  or  neglecting  it.  He  may  urge  a  waiver  of  strict  performance,  but 
cannot  excuse  his  failure  on  the  ground  of  voluntary  ignorance. 

I 

Contracts.  Charge  of  Court.  Partnership.  Before  Judge 
Crawford.     Marion  Superior  Court.     April  Term,  1876. 

Jowers  brought  complaint  against  Baker.  The  declaration 
presented  the  following  fiicts:  In  September,  1871,  these  par- 
ties entered  into  a  verbal  agreement  or  contract  for  the  purpose 
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of  conducting  a  saw-mill  business.  Plaintiff  was  to  furnish 
the  mill  and  fixtures,  and  to  keep  them  in  running  order;  de- 
fendant was  to  furnish  at  the  mill  sufficient  lumber  to  keep  it 
constantly  running;  the  partnership  to  last  six  months,  or 
longer  by  agreement,  and  in  no  event  should  either  party  stop 
the  business  without  notice  to  the  other.  Plaintiff  fully  com- 
plied with  his  part  of  the  contract.  Defendant  did  not,  but 
only  furnished  lumber  enough  to  run  the  mill  about  one-half 
the  time,  so  that  while  the  cutting  capacity  of  the  mill  was 
seven  thousand  feet  per  day,  only  three  thousand  five  hundred 
feet  were  sawed.  Moreover,  defendant  stopped  the  business 
for  a  month  without  notice  to  plaintiff.  Lastly,  defendant 
borrowed  from  plaintiff  a  yoke  of  oxen  with  which  to  haul 
saw-logs,  and  by  neglect  and  abuse  considerably  lessened  their 
value.     The  entire  damage  was  laid  at  $3,844  76. 

Defendant  pleaded  the  general  issue. 

On  the  trial,  the  evidence  for  plaintiff  made  the  following 
case.  The  c6ntract  was  as  stated  in  the  declaration.  After 
conducting  the  business  together  for  some  time,  plaintiff,  by 
consent  of  defendant,  rented  his  interest  in  the  mill  to  one 
Lidy,  who  was  to  hold  under  the  same  contract.  AAerwards 
there  was  some  dissatisfaction  between  the  parties,  and  plain- 
tiff took  back  the  mill,  and  continued  the  business  with  de- 
fendant as  formerly.  The  sawing  capacity  of  said  mill  was 
from  five  thousand  to  seven  thousand  feet  of  lumber  per  day, 
worth  from  $1  00  to  $1  60  a  hundred.  Defendant  failed  to 
furnish  logs  sufficient  to  keep  it  running,  so  that  it  was  idle 
from  one-third  to  one-half  the  time.  Plaintiff  complained  to 
defendant  about  this,  but  it  was  not  remedied.  Plaintiff  bought 
a  yoke  of  oxen  for  $90  00  and  allowed  defendant  to  use  them 
in  hauling  logs;  their  value  was  much  diminished  in  this  ser- 
vice. 

The  evidence  for  defendant  was  similar  to  the  above,  with 
one  exception,  to- wit:  Defendant  testified  that  he  agreed  to 
furnish  logs  for  the  mill,  not  that  he  would  furnish  enough 
to  keep  the  mill  constantly  running,  nor  did  he  do  this. 

The  court  charged,  amongst  other  tilings,  as  follows:  ''No- 
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thJDg  definite  having  been  said  as  to  the  quantity  to  be  fur- 
niehed,  then  the  obligation  on  the  part  of  the  defendant  was 
to  furnish  as  many  stocks  as  might  be  sawed  with  profit,  and 
were  reasonably  necessary  for  the  greatest  success  of  the  part- 
nership enterprise.  The  strictest  good  faith  between  partners 
being  always  required,  if  the  plaintiff  had  the  management 
and  control  of  the  mill,  and  the  quantity  of  stocks  was  not 
sufficient  to  ran  the  mill  to  its  full  capacity,  then  the  defend- 
ant was  entitled  to  notice  of  the  deficiency,  so  that  he  might 
have  fulfilled  his  obligation." 

The  jury  found  for  the  defendant  Plaintifi"  made  a  mo- 
tion for  a  new  trial,  one  of  the  grounds  of  which  was  the 
above  charge.  The  motion  was  overruled,  and  plaintiff  ex- 
cepted. 

T.  H.  Pickett,  by  W.  A.  Little,  for  plaintiff  in  error. 

Blandford  &  Garrard,  for  defendant. 

Bleckley,  Judge. 

1.  The  contract  declared  upon  was  construed  by  this  court  at 
July  term,  1875,  on  a  writ  of  error  in  the  same  case  between 
the  same  parties :  JowevB  vs.  Baker,  55  Georgia  Reports, 
184.  Until  the  plaintiff  has  proved  substantially  that  contract, 
and  a  breach  thereof  by  defendant,  he  cannot  recover.  While 
the  declaration  stands  as  it  is,  there  is  no  propriety  in  instruct- 
ing the  jury  upon  any  other  contract,  further  than  to  tell  them 
that  no  other  contract  imposed  any  obligation  that  is  now 
sought  to  be  enforced.  A  case  should  be  tried  on  the  plead- 
ings as  well  as  on  the  evidence.  Let  each  party  stand  Hy 
what  he  has  pleaded,  and  bring  up  his  evidence,  if  he  can,  to 
wliat  he  has  thus  put  on  the  record.  If  his  pleading  is  de- 
fective, let  him  amend,  so  far  as  the  rules  of  amendment  allow ; 
but  until  he  does  amend,  the  court  and  jury  should  both  hold 
a  firm  grasp  on  the  precise  matters  alleged.  In  findinga  gen- 
eral verdict,  it  is  not  enough  for  the  jury  to  ascertain  what  the 
*wt8  are;  they  must  go   further^  under  proper  instructions 
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from  the  coorty  and  determine  whether  or  not  the  facts  estab- 
lished support  the  declaration.  We  think  it  was  quite  irrele- 
vant to  charge  the  jury  on  any  obligation  to  furnish  as  many 
stocks  as  might  be  sawed  with  profit  and  reasonably  neces- 
sary for  the  greatest  success  of  the  partnership  enterprise.  If 
this  was  meant  as  a  measure  of  the  defendant's  obligation  un- 
der the  contract  declared  upon,  it  was  a  difierent  measure  from 
that  which  this  court  recc^nized  and  announced  when  the 
case  was  here  before.  If,  on  the  other  hand,  it  was  meant  to 
apply  to  some  other  contract,  the  jury  were  drawn  off  to  deal 
with  a  case  other  than  the  one  on  trial.  The  harm  to  the 
plaintiff  in  thus  diverting  their  attention  was  this:  On  that 
branch  of  the  case  which  related  to  quantity,  the  jury  were 
concerned  to  know  what  was  requisite  to  keep  the  mill  con- 
stantly running;  if  they  thought  the  contract  was,  in  fact,  as 
alleged,  that  was  the  quantity  for  tliem  to  work  out ;  but  in- 
stead of  concentrating  on  that,  they  were  allowed  to  straggle 
off  upon  the  inquiry  as  to  how  much  was  reasonably  neces- 
sary for  the  greatest  success  of  the  partnership  enterprise. 
With  this  inquiry  they  had,  or  should  have  had,  nothing  to 
do.  How  much  could  the  mill  have  sawed  ?  How  much 
less  did  the  defendant  furni8h  ?  What,  if  anything,  was  the 
plaintiff 's  loss  on  the  difference?  These  were  the  three  re- 
maining questions,  if  the  jury  were  satisfied  that  the  contract 
was  what  the  plaintiff  allied  it  to  be;  and  if  they  believed, 
from  the  evidence,  that  such  was  not  the  contract,  there  was 
no  remaining  question  at  all — the  case  was  at  an  end.  The 
form  of  the  charge  was  also  a  little  open  to  misconstruction, 
as  the  jury  may  have  understood  the  court  to  intimate  an  opin- 
ion that  nothing  definite  was  said  as  to  quantity  in  making 
the  contract 

2.  It  seems  to  us  that  the  charge  on  the  subject  of  notice 
to  the  defendant  was  not  called  for.  The  defendant's  position 
was,  that  he  never  contracted  to  furnish  stocks  to  the  full 
capacity  of  the  mill.  His  own  sworn  testimony  was,  that  he 
did  not  furnish  that  many,  and  that  the  plaintiff  complained 
to  him  of  a  deficiency.  He  neither  pleaded  nor  proved  want  of 
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notice.  He  claimed  to  be  free  by  his  contract  to  furnish  less 
than  enough  to  keep  the  mill  constantly  running.  Notice  to 
him  was  not  in  issue. 

3.  But  if  it  had  been,  surely  it  was  enough  for  the  plaintiff 
to  complain  to  him,  without  giving  him  any  other  notice. 
Generally,  a  man  should  attend  to  what  he  has  contracted  to 
doy  without  either  complaint  or  notice  from  his  associates  in 
business.  For  aught  that  appears,  the  defendant  knew  quite 
as  well  as  the  plaintiff  what  supply  was  needed  and  what  was 
furnished.  The  mill  was  on  his  land,  and  probably  was  as 
ctmvenient  to  his  personal  observation  as  to  that  of  the  plain- 
tiff. If  the  supply  was  short,  and  the  plaintiff,  knowing  the 
fact,  and  having  convenient  opportunity  to  complain,  or  re- 
monstrate, his  failure  to  do  so,  if  he  did  fail,  might  be  taken  as 
a  waiver  of  strict  performance.  But  in  the  absence  of  such 
waiver,  the  defendant  could  take  no  benefit  from  his  voluntary 
ignorance  of  his  own  short-cobiings.  Let  the  case  be  tried 
over. 

Judgment  reversed. 


Mary  E.  M.  Sindall,  plaintiff  in  error,  vs.  James  S. 
Jones,  Drumwright  &  Company,  defendants  in  error. 

1.  Statements  of  a  husband  in  the  presence  of  his  wife  and  not.denied  by 
her,  are  admissible,  the  jury  being  properly  cautioned  by  the  court,  in  the 
charge,  that  they  "  must  be  satisfied  that  she  was  under  no  constraint  what- 
ever  by  the  presence  of  her  husband,  but  was  perfectly  free  to  assent  or  dis- 
sent as  she  desired/*  and  also  that  the  statements  were  "  made  under  such 
circumstances  as  required  an  answer  or  denial  from  the  wife/'  before  they 
could  be  held  as  admissions  against  her. 

2.  Where  the  wife,  abandoned  by  her  husband,  had  made  application  for  a 
homestead  in  a  house  and  lot  as  his  property,  the  same  having  been  at- 
tached by  certain  of  the  husband's  creditors,  to  whom  and  to  others  he  was 
overwhelmingly  in  debt  when  he  left  the  state,  and  the  attaching  creditors 
setUed  the  case  with  her  by  purchasing  the  property  from  her  at  1 1,000  00, 
It  being  worth  $4,000  00,  and  where  she  also  held  title  to  the  property  in 
her  own  name,  but  the  deed  was  attacked  for  fraud  as  being  paid  for  largely 
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with  her  husband's  money,  and  where  the  attaching  creditors  assumed  all 
risk  of  litigation  with  others  concerning  the  property : 
Heldf  that  on  a  bill  filed  by  the  wife  to  set  aside  the  sale,  or  to  recover  the 
difference  between  the  real  value  of  the  land  and  the  price  paid,  and  ver- 
diet  and  decree  for  defendants,  this  court  will  not  control  the  discretion  of 
the  presiding  judge  in  overruling  a  motion  for  a  new  trial,  the  evidence 
being  sufficient  to  sustain  the  verdict,  and  the  law  having  been  fairly  ad- 
ministered. 

Admissions.  Evidence.  Husband  and  wife.  New  trial. 
Before  Judge  Hall.  Spalding  Superior  Court  August 
Term,  1875. 

Reported  in  the  opinion. 

R.  F.  Lyon  ;  8.  D.  Irvin  ;  Boynton  &  Dismuke,  for 
plaintiff  in  error. 

Speer  &  Stewart,  for  defendants. 

JACE80N,  Judge. 

Sindall  left  the  state  overwhelmingly  in  debt.  His  wife 
and  child  remained  in  Griffin.  Certain  creditors,  defendants 
in  this  bill,  attached  his  house  and  lot,  or  that  in  which  he 
lefl  his  family.  Mrs.  Sindall  applied  for  a  homestead  in  the 
house  as  her  husband's  pro|ierty.  She  also  held  a  deed  to  it 
in  her  own  name,  but  this  deed  was  attacked  for  fraud,  on 
the  ground  that  her  husband's  money  paid  largely  for  it 
The  attaching  creditors  bought  out  her  interest,  paying  for  it 
$1,000  00,  the  property  afterwards  selling  for  $4,000  00,  and 
the  creditors  assumed  all  risk  of  fighting  off  all  other  claims. 
Mrs.  Sindall  filed  a  bill  to  set  aside  the  sale,  charging  inade- 
quacy of  price  and  undue  advantage,  etc.  On  the  trial  the 
jury  found  for  the  defendants ;  a  motion  was  made  for  a  new 
trial,  the  couVt  refused  it,  and  the  case  is  before  us  for  review. 

1.  The  first  question  is,  are  the  sayings  of  the  husband,  in 
the  presence  of  his  wife,  and  not  denied  by  her,  admissible? 
Sindall  stated  in  her  presence  as  to  the  amount  of  her  money 
when  the  property  was  bought,  and  she  silently  acquiesced 


ATLANTA,  JULY  TERM,  1876.  87 

Kaufman  vs,  Austin  &  Company. 

by  saying  nothing.  The  general  rule  is,  that  the  statements 
of  a  third  person  in  the  presence  of  a  party  not  denying,  when 
reasonably  called  upon  to  do  so,  are  admissible.  Under  the 
qualifications  stated  by  the  presiding  judge,  we  see  no  reason 
why  the  principle  should  not  apply  to  the  wife  when  the  hus- 
band makes  the  statement.  Those  qualificati(ms  stated  to  the 
jury  were,  that  they  "must  be  satisfieii  that  she  was  under  no 
constraint  whatever  by  the  presence  of  her  husband,  but  was 
perfectly  free  to  assent  or  dissent,  as  she  desired;"  and  also 
that  the  statements  ^'were  made  under  such  circumstances  as 
required  an  answer  or  denial  from  the  wife."  We  think  this 
sound  and  the  ruling  right. 

2.  The  other  question  made  is,  whether  the  law  and  facts 
authorized  the  verdict.  A  good  many  points  are  made,  but 
DO  specifications  of  error  in  the  charge  are  given;  it  is  only 
excepted  to  a«  a  whole.  We  think  that,  as  a  wholes  it  sub- 
mitted the  law  of  the  case  fully  and  very  fairly  for  Mrs.  Sin- 
dall  to  the  jury.  The  evidence  fully  authorized  the  verdict, 
and  we  will  not  control  the  discretion  of  the  court  in  refusing 
the  new  trial. 

Judgment  affirmed. 


J,  &  J.  Kaufman,  plaintiffs  in  error,  vs.  Austin  &  Compa- 
ny, defendants  in  error. 

The  agent  of  plaintifis  agreed  to  sell  defendants  a  lot  of  merchandise  at  a  cer- 
tain price,  and  on  the  arrival  thereof  presented  to  them  an  overcharged 
bill.  They  refused  to  pay  it  or  to  take  the  goods.  Plaintiffs'  agent  offered 
to  deduct  the  ovevcharge,  but  defendants  refused  to  pay.  Afterwards,  plain- 
tifis drew  on  defendants  for  the  same  amount  as  that  of  the  bill.  The  latter 
again  refused  to  pay.  Plaintiffs  sold  the  goods  at  a  sacrifice,  and  sued  for 
the  loss  incurred  thereby : 

IfM,  that  it  was  error  to  charge  that  defendants  should  have  pointed  out 
the  overcharges  in  the  bill  when  it  was  presented,  and  failing  to  do  so  they 
would  be  liable  for  the  difference  between  what  the  goods  brought  and  the 
amount  charged  in  the  bill. 
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Sales.  Damages.  Before  Judge  Crawford.  Muscogee 
Superior  Court.     November  Term,  1875. 

Reported  in  the  decision. 

Blandford  &  Garrard,  for  plaintiffs  in  error. 

Peabody  &  Brannon,  for  defendants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiffs  against  the  de- 
fendants to  recover  damages  for  refusing  to  receive  and  pay 
for  a  lot  of  bacon  which  the  plaintiffs  alleged  the  defendants 
had  purchased  of  them.  On  the  trial  of  the  case,  the  jury, 
nnder  the  charge  of  the  court,  found  a  verdict  in  &vor  of  the 
plaintiffs  for  the  sum  of  $323  35.  A  motion  was  made  for  a 
new  trial  on  the  following  grounds: 

1st.  Because  the  court  erred  in  charging  the  jury,  '•  that 
if  the  defendants,  when  the  bill  was  presented  to  them,  failed 
to  point  out  the  overcharges  in  the  bill  to  plaintiffs,  so  that 
the  same  could  be  corrected,  that  then  they  were  liable  to  the 
plaintiffs  and  could  not  refuse  to  take  the  goods  and  throw 
them  back  on  plain tifl&.'' 

2d.  Because  the  court  erred  in  charging  the  jury,  "  that  if 
defendants  purchased  the  goods  of  plaintiffs,  to  be  paid  for  on 
arrival,  and  even  if  some  of  them  were  overcharged,  then  if 
defendants  £iiled  to  point  out  the  mistake  to  plain tifis  or  their 
agents,  but  refused  to  take  them,  that  then  plaintifi&  could 
sell  said  goods,  and  defendants  were  liable  to  plaintiffs  for  the 
difference  between  what  the  goods  sold  for  and  the  amount 
charged  on  the  bill."  The  court  overruled  the  motion,  and 
the  defendants  excepted. 

It  appears  from  the  evidence  in  the  record  that  Elsberry, 
a  witness  for  the  plain tii&,  testified  that,  as  their  agent,  he 
made  a  contract  with  the  defendants  to  sell  them  a  lot  of  ba- 
con at  the  prices  charged  in  the  bill,  to-wit:  clear  ribbed  sides 
at  fifteen  and  three-eighths  cents,  and  shoulders  at  ten  and  one- 
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eighth  cents;  said  bacon  to  be  delivered  free  of  charge  on 
board  the  cars  at  Louisville.  On  the  arrival  of  the  bacon  at 
Columbus^  witness  presented  tlie  bill  to  defendants,  on  which 
was  charged  §30  32  for  drayage  and  brokerage;  the  defend- 
ants refused  to  pay  it  and  receive  the  bacon,  because  the 
amount  charged  in  the  bill  was  not  in  accordance  with  the 
contract.  Witness  stated  that  the  charge  of  $30  32  for  dray- 
age and  brokerage  was  not  in  accordance  with  the  contract 
made  with  defendants,  and  when  they  refused  to  pay  it,  he, 
as  the  agent  of  the  plaintiffs,  offered  to  knock  it  oif  and  re- 
ceipt them  in  full  for  the  balance  of  the  bill  which  was  cor- 
rect according  to  the  contract. 

Blackman,  a  witness  for  plaintiffs,  testified  that  he  presented 
a  draft  drawn  by  the  plaintiffs  on  the  defendants  in  favor  of 
Warren,  Mitchell  &  Company,  payable  at  sight,  for  the  amount 
of  the  bill  as  hereinbefore  stated,  accompanied  with  a  bill  of 
lading,  and  that  the  defendants  said  that  the  charge  in  the  bill 
for  drayage  and  brokerage  was  wrong  and  that  they  would 
not  pay  it  nor  take  the  bacon.  Witness  proposed  to  knock  off 
the  amount  of  the  charge  for  drayage  and  brokerage  and  take 
defendants'  draft  on  Warren,  Mitchell  &  Company  for  the 
overcharge,  if  defendants  would  pay  the  balance,  which  de- 
fendants declined  to  do.  Witness  then  protested  the  draft, 
which  was  in  the  usual  form,  with  the  exception  that  it  con- 
tains the  following  words,  the  payment  of  the  draft  refused 
the  defen(}ants  saying  "  we  will  not  pay  the  draft;  they  charged 
us  tlie  wrong  price  for  the  goods,  and  we  throw  the  goods  back 
on  them." 

The  plaintiffs  proved  that  the  bacon  was  sold  and  brought 
$323  35  less  than  the  amount  of  the  bill  as  charged  to  the  de- 
fendants. One  of  the  defendants  testified  that  he  only  agreed  to 
give  fifteen  and  one-eight  cents  per  pound  for  the  clear  ribbed 
Bides,  and  substantially  corroborated  the  statement  of  the  other 
witnesses  in  other  respects  as  to  the  overcharge  for  drayage  and 
brokerage,  and  his  refusal  to  receive  and  pay  for  the  bacon 
because  of  such  overcharge  in  the  bill  presented  therefor  by 
the  plaintiffs.     This  witness  also  testified  that  the  price  of 
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baoon  was  declining  from  the  time  of  the  making  of  the  con- 
tract to  the  time  of  his  refusal  to  receive  it. 

Was  the  charge  of  the  court  right  in  view  of  the  evidence 
contained  in  the  record  ?  Were  the  defendants  liable  to  the 
plaintifis  for  refusing  to  |)ay  the  overcharged  bill  presented  for 
the  bacon  and  declining  to  receive  it,  because  the  defendants 
failed  to  point  out  the  overcharge  in  the  bill  to  the  plainfifib 
so  that  the  same  could  be  corrected?  There  is  no  dispute 
that  the  bill  for  the  bacon,  as  presented  to  the  defendants  for 
payment,  was  not  in  accordance  with  the  contract  price  so  &r 
as  the  charge  for  drayage  and  brokerage  was  concerned.  There 
is  a  conflict  in  the  evidence  as  to  the  price  agreed  to  be  paid 
for  the  bacon,  which  was  a  question  for  the  jury  to  determine, 
and  tHat  question  should  have  l)een  submitted  to  them.  The 
plaintiffs'  agent,  who  made  the  contract  with  the  defendants 
for  the  bacon,  was  the  identical  party  who  demanded  payment 
of  the  overcharged  bill  in  the  first  instance.  Why  should 
the  defendants  have  pointed  out  to  him  the  overcharge  in  the 
bill,  who  must  have  known  the  fact  quite  as  well  as  the  de- 
fondants?  The  plaintifis'  agent  did  not  tell  the  defendants 
that  there  was  any  mistake  or  overcharge  in  the  plaintiffs'  bill 
for  the  bacon  before  he  demanded  payment  of  the  full  amount 
thereof. 

The  plaintiffi  made  a  second  attempt  to  collect  from  the 
defendants  the  full  amount  of  the  overcharged  bill,  through 
Blackman,  by  the  presentation  of  a  draft  drawn  in  favor  of 
Warren,  Mitchell  &  Company,  which  defendants  refused  to 
pay,  for  the  reason  that  the  charge  of  $30  32  for  drayage  and 
brokerage  was  wrong.  Blackman  proposed  to  knock  off  that 
amount  from  the  bill  if  the  defendants  would  give  a  draft  on 
Warren,  Mitchell  &  Company  for  the  overcharge  and  pay 
the  balance,  which  they  declined  to  do,  knowing,  it  is  reas* 
enable  to  presume,  that  if  they  drew  a  draft  on  Warren, 
Mitchell  &  Company  for  the  $30  32,  the  overcharged  amount, 
that  they  would  have  it  to  pay  in  addition  to  the  balance  of 
the  bill.  Because  the  defendants  refused  to  submit  to  the 
terms  proposed  by  Blackman,  they  were  subjected  to  protest 
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Why  should  the  defeiKlants  have  been  required  to  point  out 
to  Blackman  that  the  bill  for  the  bacon  was  overcharged  by 
mistake,  when  there  was  no  evidence  that  the  bill  made  out  by 
plaintifis  against  the  defendants  for  the  bacon  was  overcharged 
by  mistake^  So  far  as  the  evidence  in  the  record  shows,  the 
overcharged  amount  in  the  bill  was  made  by  the  plaintiifs  with 
the  intention  of  collecting  the  same  from  the  defendants.  The 
plaintiffs  made  two  attempts  to  collect  the  full  amount  of  the 
overcharged  bill  from  the  <lefendants,  and  if  they  had  happened 
to  have  died,  they  probably  would  have  been  successful  in  col- 
lecting it  out  of  their  representatives,  as  they  might  have  been 
entirely  ignorant  of  the  terms  of  the  contract.  The  better 
policy  is  to  charge  the  contract  price  for  the  goods  sold,  and 
not  attempt  to  demand  or  collect  any  more  than  that,  and 
then  the  purchaser  will  be  compelled  to  receive  and  pay  for 
them  wiiether  the  price  of  the  goods  declines  in  value  or  not. 
If  the  plaintiffs  had  made  the  overcharge  in  the  bill  by  mis- 
take, and  had  so  skated  to  the  defendants  when  it  was  pre- 
sented for  payment,  and  had  offered  to  rectify  the  mistake, 
and  had  demanded  payment  for  only  the  amount  that  was 
justly  due  under  the  contract,  it  would  have  presented  an 
entirely  different  question ;  but  thaC  is  not  the  statement  of 
facts  disclosed  in  the  record  of  this  case.  The  plaintiffs  must 
be  presumed  to  have  known  what  were  the  terms  of  the  con- 
tract for  the  sale  of  the  bacon  and  the  amount  charged  in 
their  bill  for  it,  quite  as  well  as  the  defendants,  and  there  was 
no  evidence  of  any  overcharge  in  the  bill  by  mistake^  and 
therefore  the  charge  of  the  court,  that  if  the  defendants  failed 
to  point  out  the  overcharges  in  the  bill  when  it  was  presented 
to  them  for  payment,  so  that  the  same  could  be  corrected,  or 
failed  to  |>oint  out  the  mistake  in  the  bill  to  the  plaintiffs  or 
their  agent,  but  refused  to  take  the  goods,  that  then  the 
plaintifis  could  sell  them,  and  defendants  would  be  liable  for 
the  difference  between  what  the  goods  sold  for  and  the  amount 
charged  in  the  bill,  was  error,  and  the  motion  for  a  new  trial 
should  have  been  granted.     The  defendants  never  consented 

to  the  terms  of  the  contract  for  the  purchase  of  the  bacon 
Vol.  Lvii.  7. 
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which  the  plaintiffi  sought  to  enforce  against  thern,  and  there- 
fore that  contract,  so  sought  to  be  enforced  by  the  plaintiffs, 
was  incomplete  so  iar  as  the  defendants  were  concerned,  and 
could  not  be  enforced  against  them :  Code,  section  2727. 
Let  the  judgment  of  the  court  below  be  reversed. 

Jackson,  Judge,  concurred  dvAUarUe. 


Grebn  H.  Jordan,  plaintiff  in  error,  vs.  J.  R.  Ingram,  de- 
fendant in  error. 

When  to  exception  is  taken  to  the  charge  of  the  court,  the  presumption  is 
that  the  court  charged  the  law  correctly ;  and  the  question  whether  a  con- 
tract made  by  the  partner  to  pay  damages  himself,  if  the  stock  of  defend- 
ant should  be  injured  by  penning  diseased  stock  of  the  partnership  in  the 
same  lot  with  defendant's,  was  within  the  scope  of  the  partnership  and 
binding  on  the  partnership  or  not,  being  a  question  for  the  jury,  under  all 
the  circumstances,  and  they  having  found  that  the  contract  was  not  within 
the  punriew  of  the  partnership,  and  not  binding  on  the  firm,  and  the  pre- 
siding judge  being  satisfied  with  the  verdict,  this  court  will  not  control  the 
discretion  of  the  court  below  in  refusing  to  grant  a  new  trial. 

New  trial.  Partnership.  Before  Judge  Crawford.  Tay- 
lor Superior  Court.     April  Term,  1876. 

Reported  in  the  opinion. 

W.  S.  Wallace,  for  plain  tiff  in  error. 

BixANDFORD  &  Garrard,  for  defendant. 

Jackson,  Judge. 

Ingram  sued  Jordan  on  a  note  payable  to  the  former  indi- 
vidually. Jordan  answered  by  a  plea  that  Ingram  was  in 
partnership  with  another,  his  son,  and  that  the  son  got  him 
to  pen  with  his,  Jordan's,  stock  some  diseased  stock  belonging 
to  the  partnership;  that  the  note  sued  on  was  partnership 
property,  and  that  the  son  promised  and  agreed  if  Jordan's 
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stock  should  be  injured  by  the  diseased  stock,  he  would  pay 
damages;  the  stock  of  Jordan  was  damaged,  and  he  pleaded 
the  fact  in  recoupmeut  against  the  note  J.  S..  Ingram  sued  on. 
The  judge  charged  the  jury  the  law;  no  complaint  of  his 
charge  is  made,  and  it  is  not  in  tlie  record ;  therefore  we  say 
he  ciiarged  the  law  of  the  case;  and  the  sole  question  here  is 
was  the  verdict  right?    There  was  no  doubt,  we  think,  about 
the  partnership.    The  question  was,  did  the  partner  have  the 
right  to  bind  the  firm  on  this  contract  to  pay  damages?     We 
think  that  if  he  exhausted  all  other  means  of  penning  the 
stock,  he  might  perhaps  have  done  so;  but  the  question,  we 
think,  was  one  for  the  jury ;  under  all  the  facts  of  the  case,  did 
the  partner  act  so  as  to  bind  his  copartner?  was  it  the  best  he 
could  do  reasonably  at  the  time,  or  did  he  recklessly  make  a 
bargain  that  no  reasonable  man  would  have  made,  and  which 
might  have  ruined  the  firm?     We  suppose  that  the  court 
submitted  this  question  to  the  jury,  and  they  found  that  un- 
der the  circumstances  here  disclosed  the  partner  present  went 
beyood  his  power,  and  could  not  bind  the  partnership.  Again, 
the  evidence  seems  to  be  that  the  son.  Park  Ingram,  only 
bound  himself.     He  said  that  he  would  pay  all  damages. 
He  made  no  promise  for  the  firm  or  for  his  father.     The  pre- 
sumption is  that  the  court  charged  that  if  he,  Jordan,  looked 
to  Park  Ingram  alone,  he  could  not  recoup,  and  the  jury  were 
authorized,  from  the  note  having  been  given  to  J.  K.  In- 
gram alone,  and  the  promise  made  by  Park  that  he  would 
indemnify  Jordan,  that  nobody  was  bound  to  Jordan  about 
the  diseased  stock  and  their  damage  but  Park  Ingram.  There 
being  enough  testimony  to  sustain  the  verdict,  and  the  pre- 
sumption being  that  the  court  charged  the  law  correctly,  and 
the  presiding  judge  being  satisfied  with  the  verdict,  we  will 
not  interfere. 
Judgment  affirmed. 
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Henry  Rosenstein,  plainttiT  in  error,  r*.  R.  A.  Forester 

d  aL,  defendants  in  error. 

(  Jacxsom,  Judge,  having  been  of  counsel  in  this  case,  did  not  preside.) 

A  distress  warrant  may  issue  for  rent  payable  in  specif  cs  before  the  same  be- 
comes due,  when  the  tenant  is  removing  his  property.  The  landlord  can 
state  in  his  affidavit  the  value  of  the  specifics  agreed  to  be  paid. 

Landlord  and  tenant.  Distress  warrant.  Before  Judge 
Clark.     Lee  Superior  Court.     March  Term,  1876. 

Reported  in  the  decision. 

W.  A.  Hawkins  ;  George  Kimbrouoh,  for  plaintiff  in 
error. 

D.  A.  Vason  ;  R.  F.  Lyon,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  distress  warrant  sued  out  by  a  landlord  for  rent 
before  the  rent  became  due,  on  the  ground  that  tiie  tenant 
was  removing  his  property.  The  rent  agreed  to  be  paid  was 
specified  in  the  agreement,  to  be  cotton,  corn,  cotton  seed  and 
fodder.  The  defendant  filed  his  affidavit,  and  replevied  the 
property  levied  on,  in  which  he  alleged  the  rent  claimed,  or 
some  part  thereof,  was  not  due.  Upon  this  issue  the  case 
was  tried,  and  a  verdict  found  for  the  plaintiffs  for  the  sum 
of  $817  55.  After  the  plaintiffs  had  closed  their  evidence 
the  defendant  move<l  the  court  to  non-suit  the  plaintiffs  and 
dismiss  the  proceedings,  on  the  ground  that  a  landlord  could 
not  distrain  for  rent  before  the  rent  was  due,  when  the  ten- 
ant was  removing  his  property,  where  the  rent  agreed  to  be 
paid  was  in  specifics  as  in  this  case.  The  court  overruled  the 
motion  and  the  defendant  excepted. 

The  difficulty  suggested  on  the  argument  hece  why  this 
could  not  be  done,  was  that  the  landlord  could  not  know  what 
would  be  the  value  of  the  specifics  agreed  lo  be  paid  when 
the  same  became  due  according  to  the  terms  of  the  rent  con- 
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tract.  The  remedy  given  by  the  statute  to  landlords  to  dis- 
train for  rent  due  them,  is  broad  enough  to  include  rent 
agreed  to  be  paid  in  specifics,  as  well  as  rent  agreed  to  be  paid 
in  money,  and  there  would  seem  to  be  no  good  reason  why  the 
landlord  should  not  have  the  same  right  to  distrain  before  the 
rent  becomes  due  in  the  one  kind  of  rent  as  the  other,  when 
tjie  tenant  is  removing  his  property.  The  landlord  can  make 
affidavit  of  the  value  of  the  specifics  agreed  to  be  paid  for 
the  rent  which  he  claims  to  be  due,  at  the  time  he  sues  out  the 
distress  warrant,  upon  his  own  responsibility,  as  in  other  cases. 
In  this  case  the  defendant  did  not  deny  that  he  was  remov- 
ing the  property,  in  his  affidavit,  but  state<l  therein  that  the 
sum  distrained  for,  or  some  part  thereof,  was  not  due  and  re- 
plevied the  property  levied  on.  There  was  no  demurrer  to 
the  defendant's  affidavit  and  the  parties  went  before  the  court 
and  jury  upon  the  issue  as  to  whether  the  amount  distrained 
for  was  or  was  not  due,  and  the  jury  found  a  verdict  for  the 
plaintiffs  for  the  sum  of  $817  55,  which  was  $160  07  less 
than  the  amount  distrained  for.  There  was  no  motion  for  a 
new  trial,  and  there  was  no  error  in  the  refusal  of  the  court  to 
dismiss  the  plaintiffii'  case  on  the  ground  that  the  rent  claimed 
was  payable  in  specifics. 
Let  the  judgment  of  the  court  below  be  affirmed. 


David  H.  Houser,  plaintiff  in  error,  va.  The  Planters' 
Bank  op  Fort  Valley,  defendant  in  error, 

1.  Is  a  corporation,  whose  charter  does  not  confer  the  privilege  of  issuing  its 
bills  to  circulate  as  money,  a  bank,  in  the  sense  of  the  act  of  1857,  and  of 
the  provisions  in  the  first  Code  on  the  subject  of  banks  and  banking,  (sec- 
tions 142 1,  1423,)  so  as  to  make  all  contracts  for  the  loan  of  money  at  a 
greater  rate  of  interest  than  seven  per  cent,  per  annum  null  and  void  ? 
Quare  ? 

2.  By  the  English  law  the  entire  contract,  if  tainted  with  usury,  was  void,  yet 
the  money  actually  borrowed,  with  the  legal  interest  thereon,  was  held  to 
be  a  good  consideration  to  support  a  new  promise  to  pay  the  old  debt 
purged  of  the  usury.     So,  though  this  corporation  were  such  a  bank  of 
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issue  as  that  a  usurious  contract  would  be  absolutely  void  if  made  before 
the  act  of  1873,  (Code,  sections  2051, 1474,)  yet,  after  the  act  abolishing 
all  laws  against  usury,  and  pending  the  period  when  there  was  no  law  pro- 
hibiting it,  the  money  actually  borrowed,  with  legal  interest  frem  the  time 
borrowed,  is  a  good  consideration  to  support  a  new  promise  then  made  to 
pay  at  least  such  sum  actually  borrowed  and  the  legal  interest  due  thereon. 
3.  In  such  case,  a  plea  that  the  whole  consideration  on  which  the  new 
promise  was  made  was  illegal,  is  bad,  and  should  be  stricken  on  demurrer, 
unless  amended;  but  when  the  entire  pleadings  and  facts  show  that  the 
consideration  is  in  part  clearly  legal,  and  in  part  void,  and  the  considera> 
tion  is  severable,  though  the  judgment  striking  the  plea  will  be  affirmed, 
yet  this  court  will  direct  that  defendant  have  leave  to  amend,  if  so  advised, 
so  as  to  plead  inadequacy  of  consideration  as  to  the  usury. 

Corporations.  Banks.  Interest  and  usury.  Contracts. 
Pleadings.  Practice  in  the  Supreme  Court.  Before  Judge 
Clark.  Houston  Superior  Couij;.  November  Adjourned 
Term,  1875. 

Reported  in  the  opinion. 

Samuel  D.  Killen;  W.  S.  Wallace;  W.  A.  Hawkins; 
H.  K.  McCay,  for  plaintiff  in  error. 

Duncan  &  Miller;  Poe,  Hall  &  Lofton,  for  de* 
fendant. 

Jackson,  Judge. 

This  was  a  suit  brought  by  the  bank  against  D.  H.  Honser 
to  recover  two  promissory  notes,  one  for  $5,761  00  and  the 
other  for  $5,696  00,  dated  20th  December,  1873.  These  notes 
were  given  in  consideration  of  certain  money  borrowed  by  de- 
fendant from  the  bank  in  1871  and  1872,and  certain  interest  at 
the  rate  of  some  eighteen  per  cent,  per  annum  charged  therefor. 
At  the  time  the  money  was  borrowed,  and  the  consideration 
for  which  these  two  notea  were  given  was  incurred,  the  in- 
terest was  usurious  by  the  law  of  this  State;  but  after  the  act 
of  1873  abolishing  all  usury  laws  was  passed,  and  before  its 
repeal,  while  there  was  no  law  against  usury,  the  notes  sued 
on  were  given  for  the  money  borrowed  and  all  interest,  legal 
and  usurious.     The  defendant  pleaded  that  plaintiff  was  a 
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chartered  bank  and  had  taken  usury  at  a  time  when  the 
whole  contract  was  null  and  void  if  usurious  interest  was  ex- 
acted by  a  bank  of  this  state ;  that  the  consideration  for  which 
these  notes  were  given  was  thus  an  illegal  consideration,  usury 
being  part  thereof,  and  that  such  consideration  was  not  a  good 
consideration  to  support  the  new  promises  made  in  the  shape  of 
these  two  notes  sued  on,  and  the  consideration  l)eing  all  void 
at  the  time  that  it  was  incurred,  the  new  promises  had  noth- 
ing to  rest  upon  and  were  also  void,  and  there  could  be  no 
recovery  against  defendant  on  the  two  notes,  although  at  the 
date  of  the  notes,  Deceral)er,  1873,  there  was  no  law  against 
usury  in  this  state.  The  court  held  the  consideration  not 
illegal,  and  rendered  judgment  to  plaintiff  for  the  whole 
amount  of  the  two  note.%  principal  and  interest;  the  defend- 
ant excepted,  and  the  question  is,  was  the  consideration  illegal 
80  as  not  to  support  the  promise  to  pay  these  notes? 

1.  The  first  question  is  this:  Is  the  Planters'  Bank  of  Fort 
Valley  a  bank  within  the  purview  of  the  act  of  1857,  and 
the  first  Code,  or  Irwin's  Code,  sections  1421-1423,  so  as  to 
incur  the  penalty  of  having  the  contract  declared  null  and 
void,  if  more  than  legal  interest  was  taken?  It  is  a  question 
whether  it  be  a  bank  at  all.  The  charter,  as  a  loan  and  trust 
company,  was  first  passed  in  1868,  and  not  passed  constitu- 
tionally in  either  branch  of  the  general  assembly,  if  it  was  a 
bank.  It  is  clear  that  the  legislature  did  not,  in  1868,  con- 
eider  the  institution  a  bank,  as  appears  from  the  journals  of 
the  two  houses:  Senate  Journal,  276;  House,  478.  In  1870 
the  name  was  changed  from  the  Fort  Valley  Loan  and  Trust 
Company  to  the  Planters'  Bank  of  Fort  Valley,  and  this 
change  of  name  was  passed  by  yeas  and  nays,  two-thirds  vot- 
ing for  it  in  one  house,  but  in  the  other  it  was  passed  in  the 
usual  way,  and  still  not  considered^a  bank,  it  seems,  by  the 
senate:  Senate  journal,  part  3,  161;  House,  part  2,  1239. 
However  this  may  be,  it  is  clear  that  it  was  not  made  a  bank 
to  issue  money,  bills  to  circulate  as  money,  and  if  we  examine 
the  act  of  1857,  and  the  Codes  following  and  codifying  that 
act|  we  shall  find  that  all  this  legislation  is  full  of  the  idea  of 
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banks  authorized  to  issue  bills  for  circulation  as  money.  It  is 
quit«  questionable^  therefore,  whether  this  bank  couhl  not  at  all 
times  lend  money  just  as  a  natural  |>ei*Hon  could,  and  whether 
anything  but  the  usurious  interest  would  be  forfeited.  It  is  a 
question,  and  as  a  question  we  leave  it,  IxKsause  it  does  not 
matter  materially  in  the  view  we  have  taken  of  the  case,  and 
the  conclusion  we  have  readied. 

2.  Lot  us  suppose,  then,  that  this  institution  is  a  bank,  and 
such  a  bank  as  is  obnoxious  to  the  prohibition  of  the  act  of 
1857  and  the  old  Codes  against  usury,  and  the  annulling  of 
all  contracts  in  violation  of  those  laws,  does  the  fact  that  it 
did  take  usury  in  1871  and  1872,  when  it  was  prohibited 
from  so  doing,  and  when  so  doing  made  the  contract  null  and 
void,  make  void  the  new  contract  made  in  December,  1873, 
when  there  was  no  law  against  usury?  Or,  in  other  words, 
is  the  first  contract  so  illegal  in  its  totality  as  to  furnish  no 
good  consideration  to  support  the  mere  promise?  or,  is  a  con- 
tract, void  for  usury,  so  illegal  that  not  even  the  money  actu- 
ally borrowed  will  support  a  promise  to  pay  that  money  and 
the  lawful  interest?  By  the  laws  of  England  before  and  at 
the  time  of  our  adopting  statute,  every  usurious  contract  was 
void,  and  the  party  taking  usury  forfeited  all  the  money  loaned 
and  was  liable  for  three  times  the  sum  loaned :  2  Chitty's 
Blackstone,  464,  note ;  1  Saunders,  235 ;  2  Blackstone's  Re- 
ports, 792 ;  4  Ibid.,  157.  A  broker  who  took  or  was  con- 
cerned in  taking  such  usury,  was  guilty  of  crime,  and  incurred 
the  penalty  of  a  prcemunire:  4  Blackstone,  166,  116.  So 
that  the  contract,  when  usury,  was  taken  by  a  bank  before 
the  act  of  1873,  Code,  sections  1474,  2051,  could  hardly  be 
more  absolutely  void  than  all  usurious  contracts  were,  by  the 
laws  of  England,  before  and  at  the  time  of  our  adopting  stat- 
ute. Yet  it  was  held  then  that  the  money  actually  borrowed 
was  a  good  consideration  to  support  a  new  promise  to  pay 
principal  and  legal  interest,  and  such  new  promise,  purged  of 
the  usury,  would  be  enforced  by  the  courts  :  1  Campbell,  165 ; 
2  Taunt,  184;  2d  Stark,  237;  48/A  Georgia  Reports,  658; 
33  Ibid,,  21.     If  such  was  held  to  be  law  when  the  whole 
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cousideratiou  was  a  void  contract  as  against  natural  persons, 
why  should  we  not  hold  now  that  the  money  borrowed  is  a 
good  c<»nsideration  to  support  a  promise  to  pay  it  back  with 
the  legal  interest  thereon  ?  We  can  see  no  distinction  be- 
tween the  two  cases.  There,  as  here,  the  contract  relied  upon 
to  support  the  new  promise  was  absolutely  void  ;  but  it  was 
moral  and  equitable  to  pay  all  that  was  legal,  nay,  it  would 
be  unjust  not  to  pay  it.  So  iiere  the  usurious  contract  is  void 
against  the  bank,  but  it  is  right  for  the  borrower  to  pay  the  bank 
back  the  money  loaned  and  lawful  interest,  and  a  new  promise 
to  do  so  ought  to  be  just  as  valid  and  binding  in  this  case  as 
in  that.  Indeed,  in  this  case,  at  the  time  the  new  promise  was 
made  and  the  notes  sued  on  were  given,  all  usury  laws  had 
been  abolished,  and  under  precisely  similar  circumstances  in 
England  a  majority  of  the  court  of  exchequer  held  a  new 
promise  to  pay  the  entire  debt,  principal  and  all  interest,  legal 
and  usurious,  a  valid  promise,  supported  by  the  morality  of 
paying  back  the  money  borrowed  :  1  Hurlstone  &  Coltman, 
702,  We  do  not  go  to  that  extent,  but  rather  agree  with  the 
view  presented  by  the  dissenting  judge,  who  held  the  money 
borrower!  a  good  consideration  to  support  a  promise  to  pay  the 
principal  and  legal  interest. 

3.  The  plea  here  is  that  the  consideration  is  illegal,  and 
therefore  that  it  will  not  support  the  two  notes  sued  on ;  but 
it  is  not  wholly  illegal,  we  think,  but  void  in  part  and  good 
in  part ;  and  as  it  is  severable,  as  the  usurious  part  may  be 
purged  out,  and  nothing  but  the  pure  money  borrowed  and 
the  legal  interest  be  left,  we  think  that,  under  our  Code,  sec- 
tion 2745,  which  provides  that  if  the  consideration  he  good  in 
part  and  void  in  part,  and  be  severable,  it  may  be  sustained 
for  the  good  part,  that  these  notes  may  be  sustained  for  prin- 
cipal and  lawful  interest.  In  this  promise  there  was  nothing 
illegal,  because  there  was  no  law  against  usury  when  it  was 
made;  but  this  is  precisely  a  case  where  the  consideration 
was  void  in  part  but  good  in  part.  The  good  part,  the  right- 
eousness of  paying  back  the  money  borrowed,  always  was  a 
good  consideration  to  support  a  promise  to  pay  that  money  so 
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borrowed  and  the  lawful  interest  thereon.  We  hold  it  good 
for  that  purpose,  and  not  illegal  in  any  respect,  so  as  to  sos* 
tain  the  plea  thnt  the  whole  new  contract,  made  at  a  time 
when  there  was  no  law  at  all  against  usury,  was  entirely 
void :  See  27  Georg^ia  Reports,  671 ;  41  Ibid.,  331.  It  may 
be  added  that  courts  of  equity  never  would  relieve  against 
usury  except  on  the  payment  of  the  money  borrowed  and  the 
legal  interest.  The  fact  is,  that  usury  was  always  regarded 
as  anomalous  in  character,  and  never  so  totally  illegal  as  that 
tlie  parties  could  not  settle  equitably  by  paying  and  receiving 
the  principal  and  lawful  interest.  As  the  plea  of  defendant 
went  to  the  whole  of  the  two  notes  sued  on,  and  sought  to 
annul  the  whole,  the  money  actually  borrowed  and  the  law* 
ful  interest  as  well  as  the  usurious  interest,  we  affirm  the 
judgment,  but  direct  that  the  defendant  have  leave  to  amend, 
if  so  advised,  by  pleading  inadequacy  of  consideration  as  to 
the  usury  there  may  be  in  the  notes  sued  on,  or  rather  in  the 
consideration  on  which  they  were  given. 
Judgment  affirmed,  with  directions. 


C.  B.  Bean  &  Company,  plaintiffs  in  error,  vs.  W.  S.  Had- 
ley, defendant  in  error. 

The  record  contains  only  the  brief  of  evidence,  charge  of  court,  motion  for 
new  trial,  and  order  overruling  the  same.  Neither  pleadings,  verdict  nor 
judgment  appear.  There  is,  therefore,  nothing  here  for  this  court  to  re- 
view, and  the  writ  of  ^or  must  consequently  be  dismissed. 

Practice  in  the  Supreme  Court.     Before  Judge  Hopkins. 
Fulton  Superior  Court.     October  Term,  1875. 

Reported  in  the  decision. 

HiLLYEB  &  Brother,  for  plaintiffs  in  error. 

Z.  D.  Harbison  ;  R.  H.  Clark,  for  defendant. 
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Warner,  Chief  Justice. 

This  was  a  motion  made  in  the  court  below  for  a  new  trial 
on  various  grounds,  in  a  case  which  was  assumed  to  be  an 
action  of  complaint  for  land,  and  on  the  trial  of  which,  it  was 
assumed  the  jury  had  found  a  verdict  for  the  plaintiff  against 
the  defendants.  The  record  contains  a  brief  of  evidence,  a 
charge  of  the  court,  and  a  motion  for  a  new  trial,  and  an  order 
overruling  the  same.  On  examining  the  record  as  it  is  pre- 
sented here,  there  is  nO  declaration  or  other  pleadings  going 
to  show  what  was  the  nature  or  character  of  the  plaintiff^s  ac- 
tion in  the  court  below,  nor  does  the  record  show  that  there  was 
ever  any  verdict  rendered  in  favor  of  the  assumed  plaintiff 
against  the  assumed  defendants,  or  that  any  judgment  had 
been  rendered  thereon  which  this  court  can  review,  either  for 
the  purpose  of  reversing  or  affirming  the  same. 

The  plaintiffs  in  error  in  their  bill  of  exceptions  complain 
that  a  certain  verdict  and  judgment  was  rendered  against  them 
in  a  certain  described  suit,  in  which  Hadley  was  plaintiffand 
C.  B.  Bean  &  Company  defendants,  to  recover  from  the  de- 
fendants certain  real  estate  described  in  the  declaration  which 
is  contained  in  the  record.  It  was  therefore  incumbent  on 
the  plaintifls  in  error  to  siiow  affirmatively  by  the  record,  that 
such  a  suit  had  been  instituted  and  that  a  verdict  and  judg- 
ment had  been  render^  against  them  in  that  suit. 

Inasmuch,  therefore,  as  the  record  before  us  does  not  con- 
tain any  declaration  of  any  suit  for  land,  in  which  Hadley  is 
plaintiffand  C.  B.  Bean  &  Company  defendants,  and  no  ver- 
dict and  judgment  thereon  which  this  court  can  review,  either 
for  the  purpose  of  affirming  or  reversing  the  same,  it  is 
ordered  that  the  writ  of  error  be  dismissed. 
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Bf)SWELL  Moughon,  plaintifT  in  error,  va.  The  State  of 

Georgia,  defendant  in  error. 

1.  The  opinion  of  a  witness  experienced  in  the  use  of  guns,  as  to  the  length 
of  time  since  a  gun  was  fired  off,  is  admissible  evidence  in  connection  with 
the  facts  on  which  it  is  founded. 

2.  That  the  shot  found  (next  day  after  the  shooting)  in  one  barrel  of  the 
prisoner's  gun,  the  other  being  empty,  were  compared  with  those  which 
lodged  in  and  about  the  person  assaulted,  and  were  like  them,  is  admissi- 
ble evidence. 

3.  That  a  person  other  than  the  prisoner  has  admitted  that  he  did  the  shoot- 
ing in  question,  is  not  admissible  evidence. 

4.  It  is  sufficient  that  the  facts  connecting  the  prisoner  with  the  offense  be 
proved  beyond  a  reasonable  doubt,  whether  by  positive  or  other  testimony. 
It  is  not  a  rule  of  law  that  there  must  be  no  doubt  about  the  facts. 

5.  Direct  and  circumstantial  evidence  are  the  same  in  effect  when  they  equally 
convince  the  mind ;  and  either  kind  of  evidence  is  sufficient  to  establish  a 
fact  or  to  warrant  a  conclusion.  But  circumstances  may  point  to  a  conclu- 
sion, and  yet  be  too  slight  to  justify  its  adoption. 

6.  The  court  need  not  further  define  circumstantial  evidence  than  by  reading 
to  the  jury  section  3747  of  the  Code. 

7.  When  an  unfriendly  interview  with  the  prisoner  is  proper  matter  of  evi- 
dence, his  manner  during  the  interview,  and  that  it  was  unusual,  may  be 
proven  as  part  of  the  res  gestae, 

8.  The  circumstances  of  the  prisoner's  arrest  illustrated  no  issue  in  the  pres- 
ent cas^i ;  and  the  testimony  of  the  prosecutor  that  he  had  him  arrested  on 
suspicion,  was  not  admissible. 

9.  A  proposition  which  directs  the  jury  to  weigh  the  evidence  with  caution 
and  deliberation,  and  not  to  infer  guilt  unless  it  is  established  beyond  a 
reasonable  doubt,  is  not  the  equivalent  of  a  previous  proposition  which 
states  the  question  to  be,  whether  the  circumstances  in  evidence  are  suffi- 
cient to  satisfy  the  jury  beyond  a  reasonable  doubt  that  the  prisoner  com- 
mitted the  crime,  not  whether  it  is  more  probable  that  he  committed  it  than 
any  other  person. 

10.  In  giving  to  the  jury  as  law  what  has  been  reduced  to  writing  by  counsel 
in  a  request  to  charge,  it  is  not  error  for  the  court  to  add  oral  comments, 
where  no  request  is  made  to  give  the  whole  charge  in  writing,  and  where 
the  comments  added  are  pertinent  and  correct. 

Criminal  law!    Evidence.    Charge  of  court.   Before  Judge 
Wright.     Dougherty  Superior  Court     April  Term,  1876. 

Moughon  was  placed  upon  trial  for  the  offense  of  assault 
with  intent  to  murder^  alleged  to  have  been  committed  upon 


ATLANTA,  JULY  TERM,  1876.  103 


Moughon  vs.  The  State  of  Georgia. 


the  person  of  one  Hopkihs  Tillory,  on  August  10th,  1875. 
The  defendant  pleaded  not  guilty. 

The  evidence  showed  that  TiUory  was  shot  about  eight 
o'clock  at  night,  whilst  lying  upon  the  couch  in  the  passage 
of  his  dwelling-house,  by  some  unknown  person  ;  that  he  was 
struck  by  some  fourteen  squirrel  shot. 

The  circumstances  which  pointed  to  the  defendant  as  the 
perpetrator  of  the  crime  were,  in  brief,  as  follows: 

1st.  Four  or  five  days  before  Tillory  was  shot  he  saw  two 
negroes  pick  up  a  sack  of  cotton  in  his  field,  and  run  off  with  it; 
he  fired  at  one  of  them  and  hit  him.  This  person  was  ascer- 
tained to  be  the  brother  of  the  defendant.  On  the  next  day, 
at  the- gin-house,  words  passed  between  Tillory  and  the  de- 
fendant in  reference  to  the  shooting  of  the  latter's  brother, 
and,  according  to  the  testimony  of  the  former,  threats  were 
made  against  his  life. 

2(1.  The  defendant,  when  arrested,  made  conflicting  state- 
ments as  to  the  whereabouts  of  his  gun. 

3<1.  One  barrel  of  the  gun,  when  found,  at  eleven  o'clock, 
A.  M.,  on  the  day  after  the  shooting,  appeared  to  have  been  re- 
cently fired — within  the  precetling  twelve  hours. 

4th.  The  shot  which  lodged  in  the  person  of  Tillory  and 
in  the  banisters  of  his  house,  correspcmded  in  size  with  those 
drawn  from  the  loaded  barrel  of  his  gun. 

The  jury  found  the  defendant  guilty.  He  moved  for  a  new 
trial  upon  the  following  grounds,  to-wit: 

Ist.  Because  the  verdict  was  contrary  to  law  and  evidence. 

2d.  Because  the  court  erred  in  admitting  the  opinion  of  the 
witness,  J.  J.  Bush,  as  to  the  time  which  had  elapsed  since 
the  gun  had  been  discharged,  accompanied  by  the  fact^  upon 
which  he  based  such  opinion,  he  having  also  stated  that  he 
bad  been  familiar  with  the  use  of  guns  all  his  life. 

3d.  Because  the  court  erred  in  admitting  the  testimony  of 
James  J.  Mayo,  to  the  effect  that  the  shot  drawn  from  the 
loaded  barrel  of  the  gun  on  the  day  after  the  shooting,  cor- 
responded in  size  with  those  found  in  the  person  of  Tillory 
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and  in  the  banisters  of  his  house,  th^  witness  having  compared 
them. 

4th.  Because  the  court  erred  in  rejecting  the  testimony  of 
Joe  Smith,  to  the  effect  that  one  Frank  Knighton  had  con- 
fessed the  crime  of  shooting  Til  lory. 

5th.  Because  the  court  erred  in  refusing  to  charge,  '^that 
in  cases  of  circumstantial  evidence,  the  facts  proved  to  con- 
nect the  prisoner  with  the  crime,  must  all  be  proved  by  posi- 
tive testimony ;  there  must  be  no  dispute  about  the  facts." 

6th.  Because  the  court  erred,  when  the  jury  returned  and 
asked  to  be  re-charged  as  to  what  circumstantial  and  positive 
evidence  were,  in  instructing  them  as  follows,  to-wit:  "In 
using  the  term  positive  evidence  to  you  on  yesterday,  I  should 
have  use<l  the  term  'direct.'  Direct  and  circumstantial  evi- 
dence are  the  same,  in  effect,  when  they  equally  convince  the 
mind.  Circumstantial  evidence,  when  the  circumstances  are 
proven  which  point  to  a  certain  conclusion,  is  as  sufficient  to 
establish  a  fact  as  direct  evidence,  and  both  kinds  of  evidence 
then  become  of  a  positive  nature." 

7th.  Because  the  court  erred  in  not  telling  the  jury  what 
circumstantial  evidence  was,  except  by  reading  section  3747, 
d  8eq,j  of  the  Code. 

8th.  Because  the  court  erred  in  this:  after  charging  each 
of  the  three  following  requests  of  the  defendant,  in  stating 
that  it  had  already  given  this  in  charge,  and  now  gave  it 
again;  and  after  reading  the  last  of  the  three  requests  to  the 
jury,  in  stating  that  they  contained  the  same  principle  of  law: 

1st.  "The  question  in  this  case  is  not  whether  it  is  more 
probable  that  the  defendant  committed  this  crime  than  any 
other  person,  but  whether  the  circumstances  given  in  evidence 
are  sufficient  to  satisfy  the  jury,  beyond  a  reasonable  doubt, 
that  the  prisoner  committed  the  crime? 

2d.  "It  is  the  duty  of  the  jury  to  weigh  circumstantial  evi- 
dence with  caution  and  deliberation — ^to  be  careful  not  to  draw 
any  inference  of  the  guilt  of  the  defendant  from  the  facta 
proven,  unless  such  facts,  taken  and  connected  together,  es- 
tablish beyond  a  reasonable  doubt  the  defendant's  guilt. 
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3d.  '4f  the  jury,  after  exaniining  all  the  evidence,  have  a 
reflsoDabFe  doubt  whether  this  crime  was  committed  by  the 
defeodaut,  or  by  some  other  person,  it  is  the  duty  of  the  jury 
to  give  the  defendant  the  benefit  of  that  doubt/' 

The  court  erred  in  making  any  comments  whateveron  said 
requests  to  charge,  and  also  in  making  the  particular  com- 
meots  it  did,  especially  as  it,  after  concluding  its  general 
charge,  inquired  of  defendant's  counsel  if  they  still  desired 
theee  requests  to  charge  given,  they  replying  in  the  affirmative. 

9th.  Because  the  court  erred  in  allowing  the  witness,  Hop- 
kins Tillory,  to  state  that  he  had  the  defendant  arrested  on 
Bospicion. 

10th.  Because  the  court  erred  in  allowing  the  solicitor  gen- 
eral to  ask  said  witness,  what  was  the  manner  of  defendant, 
and  whether  there  was  anything  unusual  in  such  manner, 
when  be,  witness,  had  the  interviews  with  him  at  the  gin-house 
and  in  the  lane  ? 

This  witness  bad  testified  in  relation  to  these  interviews,  as 
follows:  Next  morning,  at  the  gin-house,  defendant  asked 
witness  why  in  the  hell  did  he  kill  his  brother?  Some  words 
passed  between  them  in  the  gin-house,  and  as  witness  went 
over  to  breakfast,  defendant  came  out  of  the  fence  corner, 
about  seventy-five  yards  from  the  gin-house,  and  rose  up  with 
a  doable  barreled  gun,  and  said  **  I'll  be  damned  if  I  ain't 
going  to  kill  you."  Defendant  walked  on  with  witness  about 
one  hundred  yards,  when  the  latter  turned  oft,  and  at  the  dis- 
tance of  about  five  yards  defendant  said,  "I'll  get  you  yet." 

In  response  to  the  question  objected  to,  the  witness  answered 
that  defendant's  manner  was  unnatural  and  indignant;  that 
he  ap{)eared  to  be  mad  when  at  the  gin-house,  and  he  was  in 
the  same  condition  when  in  the  lane. 

The  motion  was  overruled  and  the  defendant  excepted. 

R.  N.  Ely;  H.  Morqan,  by  D.  H.  Pope,  for  plaintiff  in 
error. 

B.  B.  BowEB,  solicitor  general,  for  the  state. 
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BLErKLBY,  Judge. 

In  trying  a  ca&e  depending  upon  circumstantial  evidence, 
very  few  alwtract  principles  should  be  given  to  tlie  jnry.  Left 
to  exercise  their  common-sense  in  their  own  way,  tiie  jury 
will  generally  determine  correctly  what  is  well  provwl,  and 
what  lacks  further  support.  Furnished  with  a  superfluity  of 
rules,  their  attention  is  distracted,  and  the  proffered  hel|)  only 
obstructs.  The  belter  practice  is,  to  decline  charging  refined 
speculations,  and  give  only  coarse,  sharp-cnt  law.  What  shall 
come  lo  the  jury  as  evidence,  is  for  the  court.  What  it  ia 
worth  when  it  arrives,  is  for  the  jury.  They  can  discern  its 
true  vnhie  with  spare  assistance  from  the  bench.  The  j'ldge 
may  well  assume  tliat  they  have  a  fair  aptitude  for  theirsliare 
of  the  common  business. 

A  part  of  the  charge  complained  of  is,  that  "circumstan- 
tial evidence,  when  the  circumstances  are  proven  that  point  to 
a  certain  conclusion,  is  as  sufficient  to  establish  a  fact  as  direct 
evidence,  and  both  kinds  of  evidence  then  become  of  a  posi- 
tive nulure."     If  the  word  certain  is  to  be  taken  in  the  sense 
of  definite  or  particular,  to  point,  merely,  is  not  sufficient, 
unless  what  is  pointed  at  be  favorable  to  the  prisoner.     Cir- 
cumstances pointing  to  guilt  must,  iu  the  aggregate,  be  irrecon- 
cilable with  innocence,  or  they  will  be  insufficient  to  warrant 
a  conviction:   34  Georgia  Iteporte,  345.     If,  however,  the 
word  certain  was  used  in  the  8ei)se  of 
or  free  from  reasonable  donht,  and  il 
it,  there  was  no  harm  done.     In  eit 
rassed,  somewhat,  by  the  closing  men 
"  both  kinds  of  evidence  tlien  becon 
We  do  not  clearly  comprehend  how  ■ 
tive  nature  ever  acquires  it;  but  wliel 
may,  for  aught  we  kni>w,  be  immate 
when  it  becomes  strong  enough  (o  co: 
nature  or  retaining  the  same  old  oi 
tendency  to  vary  its  effect.     If,  as  ti 
already  given  the  three  propositions 
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to  charge,  that  was  a  sufficient  reason  for  disregarding  the  re- 
quest. He  was  binder  no  obligation  to  repeat.  Had  he  simply 
declined  to  do  so,  he  would  iiave  done  right.  But  he  gave 
all  three  of  the  prepositions,  and  then  told  the  jury  that  they 
contaiued  the  same  principle  of  law — that  is,  that  they  meant, 
legally,  the  same  thing.  In  this  he  was  mistaken.  The  first 
and  second  propositions  are  clearly  distinguishable;  the  one 
stating  the  question,  and  the  other  laying  down  a  precept  to 
be  observed  in  solving  it.  Even  the  third  is  not  identical  in 
meaning  with  either  of  the  others,  for  it  is  more  restricted — 
it  relates,  solely,  to  the  effect  of  reas(>nable  doubt.  As  the 
main  chaise  was  oral,  there  would  have  been  no  error  in 
adding  oral  comments,  after  giving  the  written  request,  if  the 
added  matter  had  been  pertinent  and  correct.  But  to  con- 
found the  three  propositions,  and  treat  them  all  as  one,  was 
incorrect.  In  thus  defining  them,  the  court's  dictionary  was 
at  fault.  It  is  for  this  error,  chiefly,  that  we  order  a  new 
trial. 
Judgment  reversed. 


Violet  Turner,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

I.  One  of  the  grand  jury  named  in  the  bill  of  indictment,  or  special  present- 
ment, cannot  impeach  his  own  finding ;  therefore  the  court  will  not  con- 
sider his  testimony  either  that  there  was  no  bill  or  presentment  before  the 
jury  when  the  witnesses  were  sworn,  or  that  the  oath  administered  to  the 
witnesses  was  not  that  oath  which  is  prescribed  by  law. 

3.  Whilst  all  the  charges  in  the  bill  of  indictment  constituting  all  the  ingre- 
dients of  the  crime,  must  be  proven  to  the  satisfaction  of  the  jury,  yet  the 
evidence  may  be  circumstantial  as  well  as  direct ;  therefore  the  charge  that 
the  assault  was  made  with  a  knife  as  the  weapon  likely  to  produce  death,  was 
sufficiently  proven  by  showing  the  wound,  and  how  it  was  made,  and  the 
sensation  of  the  person  cut. 

3.  If  there  be  sufficient  evidence  to  authorize  the  verdict,  and  the  presiding 
judge  is  satisfied  therewith,  and  there  is  no  error  of  law  committed,  this 
court  win  not  interfere. 
Vol.  lvu.  8. 
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Criminal  law.  Indictment.  Grand  jury.  New  trial.  Be- 
fore Judge  KiDDOO.  Kandolph  Superior  Court.  November 
Term,  1875. 

Reported  in  the  opinion. 

A.  Hood;  B.  Y.  Johnson,  for  plaintiff  in  error. 

James  T.  Flewellen,  solicitor  general,  by  John  T. 
Clarke,  for  the  state.    . 

Jackson,  Judge. 

The  defendant  was  indicted  for  the  crime  of  an  assault  with 
intent  to  murder,  found  guilty,  moved  for  a  new  trial,  failed 
to  get  it  below,  and  brings  her  case  here. 

1.  The  fii-st  ground  in  the  motion  is  that  the  right  oath  was 
not  administered  to  the  witnesses  by  the  grand  jury  who  found 
the  bill.  The  only  proof  of  this  was  by  one  of  the  grand 
jury  who  found  it.  It  is  against  public  policy  to  permit  him 
to  testify.  He  must  not  impeach  his  own  finding  and  the 
legality  of  it.  The  only  evidence  to  show  that  the  wrong  oath 
was  administered  to  the  witnesses,  and  that  the  bill  of  indict- 
ment had  not  been  made  out  when  the  witnesses  were  sworn, 
being  that  of  the  grand  juror,  there  was  no  legal  proof  of  irreg- 
ularity before  the  court,  and  this  ground  was  properly  over- 
ruled :  Hoye  V8,  The  State,  39  Georgia  RqportSy  718.  It  is  a 
mere  technicality  any  way,  and  did  not  hurt  tiie  defendant. 

2.  The  second  ground  is  that  the  bill  charged  that  the 
assault  was  with  a  knife,  and  there  was  no  proof  about  the 
knife.  We  think  that  tiie  proof  was  very  positive  if  circum- 
stantial. It  felt  like  a  knife  when  it  cut  the  girl's  throat 
who  was  assaulted  ;  it  left  a  mark  like  a  knife  would  have 
made,  and  entered  the  flesh  in  the  way  a  knife  would  have 
done.  In  the  absence  of  [)roof  to  the  contrary  the  jury 
thought  from  this  evidence  that  the  instrument  was  a  knife, 
and  that  it  was  likely  to  produce  death,  and  came  near  doing 
it.     We  incline  to  think  that  they  thought  right. 

3.  The  last  ground  is  that  the  verdict  is  against  tlie  evi- 
dence.   We  think  not.     The  girl  assaulted  swore  that  Violet 
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did  the  deed.  Violet  was  seen  leaving  the  spot  where  it  oc- 
curred very  rapidly,  and  told  a  lie  about  her  hurry  ;  the  two 
had  had  a  difficulty  about  a  IxKlstead  Violet's  husband  had 
given  to  the  person  assaulted;  Violet  pulled  back  her  head  and 
cut  her  throat  with  a  sharp  something — it  was  about  dark, 
nearly  dark — the  girl  assaulted  came  quite  near  being  killed, 
perhaps  within  a  half  inch  or  less,  and  we  think  the  jury  did 
right,  at  least  that  their  verdict  is  supported  by  the  evidence, 
and  as  the  presiding  judge  was  content  with  it  we  decline  to 
interfere. 
Judgment  affirmed. 


Thomas  Maguire,  plaintiflfin  error,  vs.  Zadock  C.  Baker 

et  al,,  defendants  in  error. 

1.  When  land  is  described  in  a  deed  by  metes  and  bounds,  evidence  is  ad- 
missible to  show  that  the  particular  plat  in  controversy  is  not  included  in 
such  description. 

2.  Where  land  is  sold  by  an  administrator  in  separate  tracts,  and  upon  the 
first  bid  off  there  is  a  mill  and  dam,  the  purchaser  of  such  tract  obtains  the 
right  to  use  such  mill  and  dam  to  the  extent  of  their  capacity,  and  the  ad- 
joining tracts  are  subject  to  such  servitude. 

3.  Where  a  dam,  on  account  of  its  defective  condition,  does  not  back  water 
to  the  extent  of  its  full  capacity,  the  owner  of  the  mill  has  the  right  to 
build  a  new  dam  of  the  same  height,  or  to  repair  the  old  one,  without  be- 
coming liable  for  the  damages  caused  by  the  increased  overflow. 

4.  Possession  of  land,  subject  to  overflow  from  the  back-water  of  a  mill-dam, 
for  seven  years  under  color  of  title,  without  its  having  been  overflowed  on 
account  of  the  defective  condition  of  the  dam,  will  not  relieve  the  land  of 
such  servitude,  there  being  no  evidence  of  intention  on  the  part  of  the 
owner  of  the  mill  to  abandon  his  right  to  use  such  dam  to  its  full  capacity. 

5.  Where  a  request  to  charge  assumes  to  be  matter  of  fact  what  is  disputed 
by  an  opponent,  it  should  be  refused. 

6.  There  is  sufficient  evidence  to  sustain  the  verdict. 

Evidence.  Deeds.  Vendor  and  purchaser.  Servitude. 
Water.  Prescription.  Charge  of  Court.  New  trial.  Be- 
fore Judge  Hopkins.  DeKalb  Superior  Court.  September 
Adjourned  Term,  1875. 
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Magaire  brought  two  actions  of  case  against  Baker  and 
Humphries  for  damages  to  land  in  DeKalb  county,  Iocate<] 
on  No  Business  Creek^  caused  by  the  overflow  of  water  tliere- 
npon,  resulting  from  a  mill-dam  on  Yellow  River.  To  these 
suits  the  defendants  pleaded  the  general  issue,  title  in  them- 
selves, and  that  the  plaintiff  purchased  subject  to  the  servi- 
tude of  the  overflow  from  the  dam.  The  cases  were  consoli- 
tiated  and  tried  together. 

The  evidence  presented  the  following  facts:  The  land  al- 
leged to  have  been  damagetl,  as  well  as  the  mill  and  mill 
tract,  had  been  the  proi^erty  of  one  Zachary  Lee,  The  dam 
was  erected  about  the  year  1838.  It  was  located  on  Yellow 
River  a  short  distance  below  the  point  where  No  Business 
Creek  flows  into  that  stream.  The  damaged  laud  was  situa- 
ted on  the  creek.  After  the  death  of  Zachary  Lee,  iu  No- 
vember, 1863,  his  executor  sold  the  lands  of  the  estate  in 
parcels.  The  mill  and  mill  tract  was  first  offered,  and  was 
bid  off  by  the  legatees  of  testator,  and  they  subsequently  soK! 
to  defendants.  The  latter  contend,  and  introduced  evidence 
to  that  effect,  that  the  purchase  of  their  vendors  covered  the 
land  claimed  to  be  damage<l.  The  plaintiff  bought  land  at 
the  same  sale.  He  contended,  and  introduoe<i  testimony  to 
that  effect,  that  his  purchase  and  deed  covered  the  damaged 
land,  to-wit:  eleven  acres  situated  in  DeKalb  county,  on  No 
Business  Creek.  It  was  replied  by  defendants  that  his  pur- 
chase certainly  did  not  cover  such  eleven  acres,  and  if  his 
deed  did,  that  by  collusion  between  him  and  the  executor, 
such  conveyance  was  made  broader  than  the  sale.  The  deed 
to  plaintiff,  made  on  the  day  of  the  sale,  dt^scribed  the  land 
by  metes  and  bouuds;  that  to  the  vendors  of  defendants, 
made  three  days  thei'eafter,  by  laud  lots  and  general  descrip- 
tive words. 

Voluminous  testimony  was  introduced  on  both  sides  as  to 
whether  plaintiff  purchased  the  aforesaid  eleven  acres  at  the 
executor's  sale  at  all,  as  to  the  cause  of  the  overflow,  and  as 
to  the  damage.  Plaintiff  endeavored  to  show  that  the  de- 
fendants erecteil  a  new  dam  on  Yellow  River  in  1871,  which 
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was  liiglier  than  the  old  one,  thus  causing  the  overflow  of  No 
Business  Creek.  Defendants  a<1raitted  the  erection  of  the 
new  dam,  but  denied  the  increased  height,  and  introduce<l 
evidence  t«)  show  that  the  overflow  was  caused  by  the  fact  that 
the  creek  had  become  choked  up  by  sand  and  logs,  and  also 
by  the  fact  that  the  new  dam  backed  water  more  effectually 
than  the  old,  the  latter  having  been  for  many  years  before 
1871  in  a  leaky  condition  and  out  of  repair.  Defendants  also 
introduced  evidence  to  show  that  plaintiffs 's  land,  since  1871, 
had  not  been  as  effectually  drained  as  before  that  time;  that 
the  ditcl)es  were  not  kept  clean,  etc.  Plaintiff*  showed  that 
he  had  been  in  possession  of  the  eleven  acres,  claiming  the 
same  under  his  deed,  from  the  date  of  his  purchase. 

The  jury  found  for  the  defendants.  The  plaintiff*  moved 
for  a  new  trial  upon  the  following  grounds,  to- wit: 

1st.  Because  the  court  erred  in  allowing  the  defendant  to 
prove  by  Edmond  Lee  and  others,  that  at  the  executor's  sale 
the  plaintiff*  did  not  purchase  the  eleven  acres  of  land,  though 
it  was  covered  by  the  deed,  and  also  what  lands  were  pur- . 
chased  by  the  legatees  of  Zachary  Lee,  both  deeds  being  in 
evidence. 

2d.  Because  the  court  erred  in  charging  the  jury  that  if 
the  plaintiff* did  not  purchase  the  eleveu  acres  at  the  sale,  and 
defendants'  vendors  did,  and  these  facts  were  known  to  the 
plaintiff*,  then,  even  though  the  deed  made  by  the  executor  to 
plaintiff  covered  such  tract,  yet  he  could  not  set  up  such  title 
against  the  defendants,  for  the  purpose  of  sustaining  these 
actions. 

3d.  Because  the  court  erred  in  charging  as  follows:  "If 
Lee  owned  certain  lands  upon  which  he  erected  a  mill,  and, 
by  a  dam,  flowed  water  upon  land  above  the  mill,  and  he  died, 
and  the  land  was  sold  in  parcels  to  several  persons,  the  pur*- 
chasers  of  the  mill-tract,  and  those  holding  under  them,  re- 
tained the  right  to  keep  up  a  dam  of  equal  height  with  that 
which  was  upon  it  at  the  time  of  {heir  purchase,  and  to  back 
water  according  to  the  capacity  of  the  dam.  If,  for  want  of 
repairs,  or  leakage  of  the  dam,  or  other  cause,  the  dam  did 
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not  gather  such  a  head  of  water  as  it  might,  and  thus  the 
back-water  was  usually  less  tlian  the  height  of  the  dam  would 
warrant,  tlie  owner  of  the  mill  harl  the  right  to  build  a  new 
dam  to  the  heiglit  of  the  old  one,  or  to  repair  the  old  one,  and 
if  thus  the  extent  of  the  back-water  was  increased,  the  owner 
of  the  mill  would  not  be  liable  for  the  damage  caused  by  the 
overflow." 

4th.  Because  the  court  erred  in  refusing  to  charge  as  fol- 
lows: ''If  it  appeared  from  the  evidence  that  the  plaintiff 
had  been,  and  was  still,  in  the  adverse  possession  of  the  land 
which  is  claimed  by  him  to  have  been  injured,  under  the  deed 
made  to  him  by  the  executor  of  Zachary  Lee,  for  more  thau 
seven  years  prior  to  the  erection  of  the  dam  by  the  defend- 
ants, and  during  that  time  there  had  been  no  overflowing  of 
this  land  by  back-water  from  their  dam,  then  the  <lefendants 
have  thereby  lost  any  right  which  they  may  have  had,  at  the 
date  of  their  purchase  of  the  mill-tract,  to  back  water  over 
this  land  according  to  the  capacity  of  the  dam  then  in  exist- 
ence." 

5th.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled  and  the  plaintifl^  excepted. 

Candler  &  Thomson,  for  plaintiff  in  error. 
HiLLYER  &  Brother  ;  L.  J.  Wixn,  for  defendants. 

Warner,  Chief  Justice. 

The  plaintifi*  brought  an  action  against  the  defendants  to 
recover  damages  for  overflowing  his  land  by  the  erection  of  a 
mill-dam.  On  the  trial  of  the  case,  the  jury,  under  the 
charge  of  the  court,  found  a  verdict  in  favor  of  the  defend- 
ants. The  plaintiff  made  a  motion  for  a  new  trial  on  the 
grounds  set  forth  therein,  which  was  overruled  by  the  court, 
and  the  plaintiff  excepted.  There  was  a  great  deal  of  evi- 
dence introduced  on  both  sides,  which  was  conflicting,  and  the 
only  questions  for  ns  to  consider  are  the  alleged  errors  in  the 
rulings  of  the  court. 
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L  It  IS  insisted  that  the  court  erred  in  allowing  Edmond 
Lee  and  others,  to  testify  that  the  eleven  acres  of  land  alleged 
to  have  been  overflowed  were  not  included  in  the  deed  made 
by  the  executor  of  Zachary  Lee  to  the  plaintiff,  inasmuch  as 
the  deed  was  the  highest  evidence.  The  land  conveyed  in 
the  plaintiff's  deed  was  described  by  metes  and  bounds,  and 
the  evidence  was  a<]missible  to  show  that  the  land  was  not 
ineladeil  within  the  boundaries  specified  in  the  dee<l.  When 
land  is  described  by  metes  and  bounds  in  a  deed  or  deeds,  it 
is  not  error  to  allow  evidence  to  be  introduced  for  the  purpose 
of  showing  that  the  particular  plat  or  tract  of  land  in  dispute 
between  the  parties  is  not  covered  by,  or  included  within,  the 
boundaries  specified  in  the  plaintiff's  deed  or  deeds. 

2.  If  the  plaintiff  did  not  in  fact  purchase  the  eleven  acres 
of  land  from  the  executor  of  Lee,  and  afterwards  purchased 
the  same  from  other  persons  who  had  purchased  it  at  the  exe- 
cutor's sale,  with  the  mill  privileges,  with  knowledge  that  he 
had  no  title  under  his  first  purchase,  he  could  not  set  up  his 
tide  thus  acquired  against  the  other  title  under  which  the  de- 
fendants claimed,  and  there  was  no  error  in  the  charge  of  the 
oourt  in  relation  to  this  point  in  the  case. 

3.  There  was  no  error  in  the  charge  of  the  court  as  to  the 
height  of  the  new  dam,  but,  on  the  contrary,  that  charge  was 
in aco<»rdaDce  with  the  ruling  of  this  court  in  this  same  case: 
See  Baker  et  al»  vs.  Maguire,  63  Georgia  Reports,  245. 

4.  There  was  no  error  in  the  refusal  of  the  court  to  charge, 
as  requested,  in  relation  to  the  defendants  having  lost  their 
right  to  overflow  the  plaintiff's  land  to  the  extent  of  the 
height  of  the  original  dam,  by  reason  of  their  not  having 
done  so  within  seven  years.  There  was  no  evidence  of  any 
intention  on  the  part  of  the  defendants,  and  those  under  whom 
they  claim,  to  abandon  <he  right  to  back  the  water  to  the  ex- 
tent of  the  height  of  the  dam ;  whilst  it  may  be  true  that  they 
did  not  raise  the  water  to  the  full  height  of  the  dam,  as  they 
were  entitled  to  do,  still  the  dam  was  there  and  being  used, 
which  was  notice  to  the  plaintiff  that  the  defendants  had  not 
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abandoned  the  use  of  it  for  the  purpose  for  which  it  was  orig- 
inally erected. 

6.  Besides^  the  charge,  as  requested,  assumes  that  the  plaiiH* 
tiff  had  color  of  title  to  the  eleven  acres  of  land,  whereas  it 
was  a  disputed  question  whether  the  deed  from  the  executor 
of  Zachary  Lee  to  him  covered  the  eleven  acres  of  land  in 
controversy. 

6.  There  is  sufficient  evidence  in  the  record  to  sustain  the 
verdict,  and  we  will  not  disturb  it. 

Let  the  judgment  of  the  court  below  be  ai&rmed. 


William  O.  Tugqlb,  executor,  plaintiff  in  error,  va.  The 
Mayor  and  Council  of  Atlanta,  defendants  in  error. 

1.  The  erection  of  an  extensive  iron  bridge  in  lieu  of  a  wooden  one,  on  « 
street,  over  a  wide  railroad  cut,  is  an  important  improvement,  beneficial  to 
the  public,  and  justifying  the  disuse  of  the  street  at  the  point  to  be  bridged, 
for  a  length  of  time  discretionary  with  the  municipal  authorities,  so  that 
their  discretion  be  not  grossly  abused. 

2.  The  new  bridge  being  one  hundred  and  forty  feet  in  length,  sixty  feet  wide, 
and  costing  ^14,000  00,  there  was  no  abuse  of  discretion  in  allowing  the 
chasm  in  the  street  to  remain  unbridged  for  four  months  after  the  wooden 
bridge  was  removed,  and  in  consuming  that  much  time  in  having  the  new 
bridge  put  in  its  place. 

3.  An  adjacent  property-holder  whose  rents  were  diminished  twenty-five  per 
cent,  during  the  time  the  bridge  was  down,  has  no  cause  of  action  against 
the  city  for  damages. 

Municipal  corporations.  Boads  and  bridges.  Dami^es, 
Before  Judge  Hopkins.  Fulton  Superior  Court.  October 
Term,  1876. 


James  H.  Callaway,  the  testator  of  plaintiff  in  error,  brought 
an  action  for  damages  against  the  Mayor  and  Council  of  Atlanta 
making,  in  brief,  the  following  case  :  Plaintiff  is  the  owner  of 
certain  stores  on  Broad  street.  Within  about  sixty  or  seventy 
feet  thereof  is  a  railroad  cut,  across  which  was  formerly  a  wood- 
en bridge,  forming  a  part  of  the  street.  On  August  12th,  1873, 
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the  city  council  entered  into  an  agreement  with  the  Wrought 
Iron  Bridge  Company  of  Canton,  Ohio,  by  which  tlie  latter 
was  to  replace  said  wooden  bridge  with  an  iron  one  of  thefol-' 
lowing  description  :  Length  one  hundred  and  forty  feet,  width 
sixty  feet,  cost  $14,000  00 ;  the  work  to  be  completed  by  De- 
cember 1st,  1873.  (A  copy  of  the  agreement,  bond,  etc.,  was 
attached  to  the  declaration.)  Early  iu  November  defendant 
had  the  wooden  bridge  torn  down.  The  materials  for  the  new 
structure  did  not  arrive  until  March,  1874,  and  during  the 
perioti  of  ttiis  unreasonable  delay  the  street  remained  impass- 
able. Plaintiff's  tenants  notified  him  that  their  business  was 
damaged  by  such  delay,  and  that  they  would  not  remain  un- 
less plaintiff  reduced  their  rents,  which  he  was  compelled  to 
do  to  the  extent  of  twenty-five  per  cent,  thereof.  On  Feb- 
ruary 27th,  1874,  he  present-ed  a  petition  to  the  defendant, 
reciting  these  facts,  and  asking  that  he  be  reimbursed  the 
amount  of  rent  he  had  lost  by  such  delay.  This  petition  the 
defendant  refused  to  consider,  thereby  causing  him  the  expense 
of  employing  counsel  and  seeking  his  legal  remedy. 

Defendant  demurred  to  the  above  declaration.  The  de- 
murrer was  sustained,  and  the  plaintiff  excepted. 

Julius  L.  Brown;  A.  W.  Hammond  &  Son,  for  plain- 
tiff in  error. 

W.  T.  Newman,  for  defendant. 

Bjleckley,  Judge. 

This  action  seems  to  us  to  be  founded  on  a  misconception 
of  the  character  and  functions  of  municipal  government.  It 
ignores  the  mayor  and  council  as  agents  of  thought  and  treats 
tliem  as  agents  of  work  only.  It  virtually  denies  them  power 
to  plan  and  manage,  and  grants  but  the  power  to  execute.  It 
seeks  to  set  up  courts  and  juries  as  their  overseers,  and  to 
make  the  mode,  if  not  the  time,  of  effecting  public  improve- 
ments conform  to  opinion  in  the  jury  box,  rather  than  to  opin- 
ion in  the  council  chamber.    .Whether  a  bridge  of  iron  shall 
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be  sul)stitute(1  for  a  bri<lge  of  wood  is  discretionary  with  the 
mayor  and  council.  When  and  in  what  manner  it  shall  be 
done,  (so  that  no  unlawful  means  be  used)  are  alike  discre- 
tionary. For  the  sake  of  a  great,  |)ernianent  improvement, 
such  as  an  iron  bridge,  it  is  not  unlawful  to  withdraw  tem- 
porarily from  use  the  part  of  the  street  where  it  is  to  be 
erected.  Such  a  measure  may,  in  tlie  judgment  of  the  mayor 
and  council,  be  expedient  as  one  of  the  means  to  accomplish 
the  work  most  clieaply  and  expeditiously.  How  the  public 
shall  be  excluded,  whether  by  nailing  up  the  old  bridge  or 
removing  it,  is  as  much  a  question  of  discretion  as  any  other 
involved  in  the  proceeding.  And  of  the  same  nature  is  the 
further  question  of  how  long  the  exclusion  shall  operate?  Is 
it  for  the  interest  of  the  city,  considering  the  state  of  its 
finances,  the  labor  and  materials  at  command,  the  location 
and  business  of  the  street,  and  all  else  that  should  be  taken 
into  account,  for  the  work  to  proceed  with  more  or  less  dis- 
patch ?  Who,  besides  the  oificial  guardians  of  the  city,  can 
decide?  These  officials  are  the  people's  agents,  and  if  they 
abuse  their  trust  the  people  will  generally  apply  the  corrective 
at  the  ballot-box.  If  the  official  discretion  be  grossly  abused, 
and  an  individual  citizen  be  specially  damaged  thereby,  he 
would  doubtless  be  entitled  to  his  liction  for  redress.  But 
here  there  is  no  gross  abuse  of  discretion  alleged,  and  none  is 
apparent  on  the  face  of  the  declaration.  The  averment  that 
the  bridge  was  kept  down  an  unreasonable  length  of  time,  is 
not  sufficient  without  setting  out  the  facts  on  which  the 
mayor  and  council  exercised  their  discretion,  so  that  the  court 
may  see  that  there  was  wantonness  or  gross  folly  in  taking 
down  tlie  old  bridge  so  early,  or  in  not  supplying  its  place 
sooner  with  the  new  bridge,  or  with  some  temporary  structure. 
The  declaration  proceeds  upon  the  theory  that  it  was  the  duty 
of  the  authorities  to  go  on  with  the  work  as  expeditiously  as 
they  could.  On  the  contrary,  it  was  their  duty  to  go  on  with 
it  as  expeditiously  as  they,  in  the  exercise  of  a  reasonable  dis- 
cretion, thought  they  could.  A  prudent  proprietor  will  not 
always  erect  a  building,  however  much  needed,  in  the  shortest 


ATLANTA,  JULY  TERM,  J  876.  117 

Roberts,  Dunlap  &  Company  vs.  Graybill. 

time  he  can.  He  is  faithful  to^his  own  interest  when  he 
makes  the  utmost  expedition  that  he  deems  compatible  with 
bis  circumslanoes.  The  guardians  of  a  city  have  as  much 
latitude  in  the  conduct  of  municipal  improvements,  legiti- 
mately undertaken,  as  prudent  persons  ought  to  allow  them- 
selves in  the  management  of  their  own  affairs.  It  is  a  mistake 
to  suppose  that  a  citizen  can  present  a  balance-sheet  at  the 
city  treasury,  and  get  his  losses  cashed  whenever  the  improve- 
ments in  his  neighborhood  do  not  go  forward  as  rapidly  as 
they  might,  or  in  the  best  possible  manner.  It  is  not  unlikely 
that  property  like  the  plaintiff's,  in  the  immediate  vicinity  of 
this  iron  bridge,  will  be  permanently  benefited  by  its  erection 
very  much  more  than  property  more  remote  from  it  on  the 
same  street,  or  on  other  streets  in  the  city.  From  wood  to 
iron  in  public  bridges  is  great  progress.  The  four  months 
consumecl  in  making  the  change  may  suffice  for  a  century. 
Interruptions  in  the  use  of  the  street  for  repairs  or  renewals 
of  the  wooden  bridge  might  have  amounted  to  much  more 
than  that  in  the  fourth  of  a  century,  even  with  the  utmost 
care,  and  economy  of  time.  People  must  submit  to  some  tem- 
porary inconvenience  for  the  sake  of  great  works  that* are  to 
stand  as  future  monuments  of  the  enterprise  and  public  spirit 
of  the  age.  In  no  other  way  can  the  world  advance.  It  is 
quite  too  contracted  a  view  of  this  case  to  attempt  to  govern 
it  by  the  law  of  nuisance. 
Judgment  affirmed. 


Roberts,  Dunlap  &  Company,  plaintiffs  in  error,  vs.  James 

S.  Graybill,  defendant  in  error. 

I.  If  a  case  turn  entirely  on  the  question  whether  plaintiff  or  one  of  the  de- 
fendants is  to  be  believed,  and  if  the  jury  believe  the  plaintiff,  and  if  his 
version  of  the  transaction  sustain  the  legality  and  equity  of  the  verdict,  as 
well  as  the  sufficiency  of  the  evidence  to  support  the  verdict,  this  court  will 
not  control  the  discretion  of  the  presiding  judge  in  refusing  a  new  trial  on 
those  grounds. 
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2.  If  defendant's  theory  of  the  case  be  true,  that  the  transaction  was  a  bail- 
ment and  not  a  loan,  and  that  the  plaintiff  agreed  that  if  confederate  money 
which  he  collected  proved  valueless  at  the  end  of  the  war,  then  the  loss 
should  be  plaintiff's,  it  is  not  necessary  that  defendant  should  tender  the 
money  after  the  war  closed ;  it  is  enough  that  he  prove,  in  any  way,  that 
the  money  died  on  his  hands ;  therefore  a  charge  that  a  tender,  after  the 
war,  had  nothing  to  do  with  the  case  did  not  hurt  the  defendant,  the  charge 
being  right  in  other  respects. 

3.  A  contract,  whether  for  the  loan  or  bailment  of  confederate  currency,  made 
on  the  24th  of  December,  1864,  is  within  the  ordinance  of  1S65,  authoriz- 
ing the  jury  to  settle  equities  between  the  parties,  growing  out  of  confeder- 
ate contracts,  and  the  charge  that  the  case  is  within  the  ordinance,  is  right 

4.  The  charge  that  if  the  jury  found  for  the  plaintiff,  they  should  be  governed 
by  Barber's  tables,  to  be  found  in  ^4  Georgia  Reports^  in  estimating  the 
amount  due  him  in  currency,  did  not  hurt  the  defendants,  said  tables  being 
in  evidence  without  objection. 

5.  A  new  trial  will  not  be  granted  on  newly  discovered  evidence  which  per- 
tains entirely  to  an  agreement  of  counsel,  not  in  writing,  and  which  the 
original  counsel  of  defendants  neglected  to  communicate  to  his  successors, 
and  which  they  neglected  to  ascertain  when  he  went  upon  the  bench. 

• 

Evidence.  Confederate  money.  Tender.  Contracts.  Charge 
of  Court.  New  trial.  Before  Judge  Bartlett.  Bibb  Su- 
perior Court.     October  Terra,  1875. 

Reported  in  the  opinion. 

Hill  &  Harris,  for  plaintifis  in  error. 

T.  J.  Simmons;  A.  O.  Bacon,  for  defendant. 

Jackson,  Judge. 

Graybill  brought  an  action  of  assumpsit  founded  U))on  a 
receipt  which  was  as  follows: 

"Received  from  James  S.  Graybill  three  sight  drafts, 
given  by  W.  L.  High,  agent,  for  $20,000  00  each,  making 
$60,000  00,  signed  by  W.  L.  High,  agent,  jto  A.  A.  Bell, 
Augusta,  Georgia,  The  drafts  received  for  collection  or  re- 
turn protested,  and  indorsed  by  James  8.  Graybill/' 

The  petition  alleged  that  Roberts,  Dunlap  &  Company 
did  collect  the  said  sum  of  $60,000  00,  and  did  convert  the 
same  to  their  own  use,  and  thereby  became  liable  to  pay 
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said  sum  to  the  plaintifiT;  and  in  consideration  of  such  h'a- 
bility  undertook  and  promised  to  pay  said  $60,000  00  to  the 
plaintiff,  wiiich,  though  requested,  they  had  failed  to  do.    The 
receipt  was  dated  the  24th  of  December,  1864,  and  the  col- 
lection, and  conversion  and  promise  to  pay,  were  alleged  to 
have  occurred  on  the  first  of  January,  1865.     To  this  declara- 
tion the  defendants  pleaded  the  general  issue;  non  est  factum 
in  this,  that  the  instrument  or  receipt  had  a  condition  in  it 
tiiat  the  sum  was  collectible  in  Confe<lerate  treasury  notes, 
which  had  been  torn  off,  and  that  the  promise  was  to  pay  in 
Confederate  money,  and  not  otherwise,  and  that  on  the  6th  of 
May,  1865,  the  defendants  tendered  the  plaintiff  the  sum  due 
in  Confederate  notes,  which  was  refuse<l ;  which  last  plea  was 
afterwards  amended  by  setting  out  that  they  cx)llected  the 
moniy  in  January,  1865,  in  Confederate  currency,  and  about 
the  first  of  February  thereafter  offered  to  pay  him,  but  he  re- 
fuseil  it,  and  n^qm»sted  them  to  hold  it,  giving  them  the  right  to 
use  it  as  they  pleased,  and  that  they  again  tendere<l  it  on  the 
said  6th  of  May,  and  plaintiff  again  refused  to  receive  it,  and 
it  became  worthless  on  defendants'  hands.     On  this  plead- 
ing plaintiff  introduced  the  receipt,  and  testified  that  the  re- 
ceipt was  correct  and  nothing  had  been  torn  off  it,  and  that  it 
had  been  altere<l  in  no  particular  whatever;  that  Robt?rt8,  on 
the 24th  of  December,  1864,  came  to  him  and  inquired  if  he 
did  not  have  money  in  Augusta;  he  replied  he  had  the  three 
dnifis  on  Bell ;  that  Roberts  said  that  he  would  like  to  have 
it  as  he  wante<I  to  buy  goods  in  Augusta,  and  he  told  Roberts 
that  it  was  worth  something  to  collect  the  funds  in  Augusta, 
and  he  would  let  him  have  the  $60,000  00  at  seven  per  cent, 
for  one,  two  or  three  months.    At  the  expiration  of  the  time 
three  months,  he  thinks,  he  called  at  his  store  and  wished  to 
know  if  Roberta  wanted  the  money  longer;  Roberts  said  he  did, 
and  would  pay  more  than  seven  per  cent,  for  it.    Afterwards 
called  on  Roberts  for  $2,500  00,  but  he  could  only  pay  $1,- 
500  00;  he  had  used  the  balance.     Afterwards,  he  called  on 
him  for  $50,000  00,  telling  Roberts  that  he  could  lend  it  at 
$1,000  00  a  month  to  a  good  merchant  in  Macon.    Roberts 
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said  he  could  pay  as  much  as  anybody,  and  wanted  to  keep 
the  money;  plaintiff  then  told  iiirn  that  he  could  keep  it. 
The  draflts  w6re  never  returned  protested,  and  it  was  never 
denied  that  the  money  was  collected  by  defendants.  Some 
ten  days  or  two  weeks  after  the  Confederacy  had  gone  up, 
and  Wilson  was  in  possession  of  Macon,  Roberts  tendered  hitn 
what  he  said  was  $60,000  00,  which  he  had  in  a  package, 
witness  refused  to  take  it. 

Roberts,  on  the  other  hand,  swore  that  the  receipt  was  not 
a  true  copy,  and  that  it  had  been  altered  by  tearing  off  a  copy 
of  one  of  the  drafts,  which  was  at  the  top  of  tiie  receipt,  and 
expressed  to  be  payable  in  Confederate  treasury  notes;  that  he 
went  to  Graybill,  having  learned  that  he  had  money  to  loan; 
Graybill  said  he  had  none,  but  he  had  three  sight  drafts  on 
Augusta  for  $20,000  00  each;  that  they  took  thera  to  collect 
and  &s  Graybill  was  doubtful  about  their  collection,  he  agreed 
that  we  should  have  the  money  for  three  or  four  months,  with- 
out interest,  in  consideration  that  we  charged  nothing  for  col- 
lecting it;  that  no  interest  was  to  be  paid,  and  the  money  was 
to  be  returned  in  Confederate  currency.  The  money  was  col- 
lected in  January,  and  Graybill  was  notified,  and  at  various 
times  between  January  and  April,  1865,  he  was  told  that  the 
money  was' ready  for  him ;  he  said  he  did  not  want  it,  and  that 
whenever  he  did  he  would  call  for  it,  and  take  it  in  Confederate 
notes.  Witness  warned  him  repeatedly  that  the  war  would 
end,  and  Confederate  money  might  go  up;  he  said  if  it  did  it 
would  be  his  loss.  Such  was  the  contract,  and  he  took  the  risk. 
About  the  27th  of  March  he  called  late  in  the  evening  to  get 
$3,000  00.  Witness  told  him  he  did  not  know  that  he  had 
that  much  in  the  store,  but  let  him  have  $1,500  00,  which 
he  said  would  do  until  morning,  and  in  the  morning  he  said 
lie  wanted  no  more ;  afterwards  he  said  he  wanted  $2,500  00 
to  loan  in  Macon.  Witness  tohl  him  he  could  have  it,  but  he 
changed  his  mind  as  it  would  not  be  safe;  witness  then  told 
him  that  he  had  the  money  and  was  ready  to  pay  it,  bat  un- 
less he  wanted  it  witness  would  use  it  in  their  business.  He  said 
he  didn't  want  it^  and  witness  sent  the  money  down  to  Bain- 
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bridge  and  Tliomasville  for  investment,  and  it  has  been  return- 
ed, and  witness  has  on  hand  the  original  money — it  was  never 
investe<J.  The  money  was  again  tendered  to  plaintiff  in  May, 
1865,  and  he  declined  to  receive  it.  On  cross-examination, 
Koberts  said  that  he  did  not  remember  whether  he  got  the 
money  tendered  in  May  from  John  Curd  or  not;  lie  had  no 
recollection  of  it;  that  the  money  that  he  had  sent  to  Bain- 
bridge  and  Thomasville  had  not  then  been  returned. 

Graybill,  in  rebuttal,  swore  that  he  never  agreed  in  the  con- 
tract that  if  Confederate  money  became  worthless  by  the  end- 
ing of  the  war,  that  the  loss  shouhi  be  his. 

The  jury  found  for  the  plaintiff  $1,459  69,  principal,  and 
interest,  payable  in  currency.  The  defendants  moved  for  a 
new  trial,  because  the  verdict  was  contrary  to  law,  to  the  prin- 
ciples of  justice  and  equity,  against  the  weight  of  the  evidence 
and  without  evidence  to  support  it.  Because  the  court  rnled 
that  a  tender  made  after  the  fall  of  the  Confederacy  had  noth- 
ing to  do  with  the  case,  and  excluded  tiie  evidence  of  Jones  to 
that  effect.  Because  the  verdict  of  the  jury  was  contrary  to 
the  charge  of  the  court,  as  follows:  "  If  the  jury  believe  from 
the  evidence  that  the  drafts  were  expressed  to  be  payable  in 
confederate  currency,  and  the  full  amount  of  the  debt  at  any 
time  afterwards  was  unconditionally  tencfered  to  the  plaintiff 
in  Confederate  money,  this  is  a  good  tender."  Because  the 
court  charged  that  this  case  falls  under  the  ordinance  of  1865, 
and  because  the  court  further  charged  that  Barber's  tables 
show  the  value  in  gold,  and  the  jury  will  therefore  ascertain 
the  value  of  Confederate  money  at  the  time  they  shall  fix  upon, 
and  so  find,  if  their  verdict  shall  be  for  the  plaintiff.  Another 
groand  for  a  new  trial  was  newly  discovered  evidence,  which 
consisteil  of  a  deposition  of  Judge  B.  Hill,  to  the  effect  that 
he  was  the  original  counsel  for  the  defendants,  filed  the  plea 
of  non  est  factumy  and  after  filing  it  he  had  an  interview  with 
Judge  Lochrane,  who  admitted  the  facts  stated  in  the  plea  were 
correct,  and  showed  deponent  the  copy  <lraft  that  had  been 
severed  from  the  re<'eipt,  and  a<lmitted  that  the  draft  and  re- 
ceipt were  one  and  the  same  paper,  and  should  be  regarded  as 
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one  and  prcKluoed  together  at  the  proper  lime;  that  deponent 
therefore  took  no  8te|)S  to  have  tlie  missing  papers  produced, 
and  never  informed  Hill  &  Harris,  nor  any  of  the  defendants 
of  these  facts,  relying  upon  the  agreement  and  supposing  it 
would  be  carried  out. 

The  court  overruled  the  motion  for  a  new  trial,  and  defend- 
ants excepted. 

1.  In  respect  to  the  first  grounds  taken  in  the  motion  that 
the  verdict  is  against  the  law,  justioe  and  equity,  and  the 
weight  of  the  evidence,  it  is  enough  to  say  that  if  the  plaintiff 
told  the  truth  in  his  testimony  the  verdict  is  sustained  abund- 
antly by  law,  justioe,  and  the  evidence.  The  jury  found  that 
the  plaintiff  did  tell  the  truth.  The  question  for  them  was 
whether  the  plaintiff  told  it,  or  the  defendant,  Roberts ;  they 
had  a  right  to  believe  the  plaintiff;  it  was  purely  a  quf'stion  for 
them,  and  it  is  not  for  us  to  interfere  and  thus  to  take  upon  our- 
selves to  say  that  Roberts  was  to  be  believed  and  that  Gray- 
bill  was  not  to  be  believed.  The  court  below  was  satisfied 
with  the  finding,  and  this  court  has  held  so  often  that  in  such 
cases  it  will  not  interfere  that  it  is  unnecessary  to  reiterate 
the  old  story. 

2.  But  in  this  case  it  is  said  that  the  court  erred  in  holding 
that  a  tender  made  after  the  fall  of  the  Confederacy,  and  when 
both  parties  knew  that  the  Confe<lerate  currency  tendered  was 
utterly  worthless,  had  nothing  to  do  with  the  case.  We  can- 
not see  why  the  tender  shouM  have  been  made.  If  plaintiff's 
account  of  the  tra<Ie  was  correct,  the  tender  was  too  late;  it 
was  utterly  valueless,  and  no  legal  tender  under  the  ordinance 
of  1866  or  otherwise.  If  defendant's  theory  was  right,  then 
the  tender  was  useless;  all  he  had  to  do  was  to  show  that  the 
money  died  on  his  hands ;  for,  according  to  his  tiieory,  the 
plaintiff  assumed  all  risk,  and  if  the  money  became  valueless, 
it  was  to  be  plaintiff's  loss.  There  would  be  no  sense  in  ten- 
dering a  dead  pawn  or  bailment — to  prove  its  death  on  the 
trial  would  answer  every  purpose.  To  show  the  dead  body, 
then,  on  the  trial,  wouhl  be  but  to  show  more  conclusively 
that  it  had  died ;  and  if  before,  it  had  been  tendered  afier 
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death  a  hundred  timeSi  it  would  not  strengthen  the  proof  of 
its  worthlessness.  We  do  not  think  that  the  verdict  was  con- 
traiy  to  the  charge  of  the  court  in  respect  to  tender. 

3, 4  But  it  is  said  that  the  court  erred  in  charging  that  the 
case  fell  within  the  ordinance  of  1865.  We  think  that  it  did 
&II  witln'n  it.  That  ordinance  was  to  settle  equities  between 
parties  which  grew  out  of  contracts  made  during  the  war. 
This  was  made  during  the  war.  If  it  was  to  be  paid  for  as  a 
loan,  acoording  to  plaintiff's  version,  it  fell  within  the  ordi- 
nance; if  returned  after  the  war  as  a  baihnent^  it  fell  within 
the  ordinance.  In  the  first  case,  the  equity  was  to  scale  it  to 
its  value  in  greenbacks;  in  the  second  case,  it  was  to  find  for 
defendant.  The  court  did  not  tell  the  jury  to  find  either  way, 
but  simply  to  do  equity,  under  the  ordinance,  which  gave 
them  full  power  to  do  right.  If  they  found  for  the  plaintiff, 
the  court  told  them  to  be  governed  by  Barber's  tables,  which 
were  in  evidence  without  objection.  The  jury  found  for  the 
plaintiff  in  currency  instead  of  gold,  so  that  if  this  charge 
hurt  anybody  it  hurt  the  plaintiff. 

5.  We  think  there  is  nothing  on  which  we  can  grant  a  new 
trial  in  the  newly  discovered  testimony.  The  agreement  was 
between  counsel  and  was  not  in  writing.  Besides,  Judge 
Hill  should  have  told  his  successors  about  the  agreement,  and 
they  should  have  inquired  all  about  their  case  of  the  original 
counsel  who  had  gone  on  the  bench.  There  was  want  of  dili- 
gence all  around.  On  the  whole,  we  see  no  error  of  the  court 
disclosed  to  us  in  this  record  which  would  authorize  our  in- 
terference, and  the  verdict  is  fully  sustained  by  Graybill's 
testimony.  If  Mr.  Roberts  has  been  wronged,  it  seems  to 
have  grown  out  of  the  fact  that  his  neighbors,  the  jury,  be- 
lieved the  version  of  the  plaintiff  rather  than  that  which  he, 
Soberts,  gave  of  the  transaction.  - 
Judgment  affirmed. 
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William  E.  Coleman,  trustee,  plaintiff  in  error,  w.  Amos 

Worrill  d  al,^  defendants  in  error. 

Complainant's  bill,  filed  July  28th,  1873,  ^Heged  that  he  held  a  mortgaf^e 
made  by  one  Walker,  in  1859,  to  secure  the  payment  of  a  note  due  Decern* 
ber  25th,  i860;  that  at  the  November  term,  1869,  of  Upson  superior  court, 
a  rule  nisi  to  foreclose  was  sued  out  by  complainant,  but  by  inadvertence 
was  not  served  upon  the  administrator  of  Walker,  who  had  died  in  the 
meantime;  that  an  order  was  granted  at  November  term,  1870,  extending 
the  time  of  service,  and  requiring  defendant  to  show  cause  at  the  next  May 
term ;  that  this  was  served  on  February  ist,  1871 ;  and  that  defendant  had 
advertised  and  sold  the  property  on  the  first  Tuesday  in  February,  1870, 
complainant  having  no  notice  thereof.  The  prayer  was  that  the  mortgage 
be  foreclosed,  the  sale  set  aside  and  the  deed  canceled,  or,  in  default  of 
this,  that  the  purchase  money  should  be  applied  to  the  mortgage : 

Held^  that  a  demurrer  to  the  bill  should  have  been  sustained^  both  for.  want 
of  equity  and  because  it  was  barred  by  the  statute  of  limitations. 

Equity.  Mortgage.  Statute  of  limitations.  Before  Judge 
Wright.  Upson  Superior  Court.  November  Adjourned 
Term,  1876. 


Reported  in  the  decision. 

Speer  &  Stewart  ;  M.  H.  Sandwich  ;  E.  P.  Howell, 
for  plaintiff  in  error. 

•    W.  A.  Hawkins;  E.  W.  Beck;  J.  A.  Gotten,  for  de- 
fendants. 

Warner,  Chief  Justice. 

The  complainant  filed  his  bill  against  the  defendants  in  the 
superior  court  of  Upson  county,  on  the  28th  of  July,  1873, 
in  which  hetilleged  that  he  held  a  mortgage  executed  by  one 
Benjamin  Walker,  in  his  lifetime,  on  certain  described  lands 
in  said  county,  to  secure  the  payment  of  a  promissory  note 
thereiu  mentioned,  dated  29th  December,  1859,  and  due  25th 
of  December,  1860,  said  mortgage  bearing  date  29th  of  De- 
cember, 1859;  that  Walker' died,  but  the  time  of  his  death 
is  not  alleged,  and  that  Worrill  became  his  administrator; 
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that  at  tlie  November  term,  1869,  of  Upeon  superior  court, 
complainant  filed  his  petition  for  a  rule  nisi  to  foreclose  said 
mortgage,  wiiieh  was'  granted,  but  by  some  mistake  or  inad- 
vertence, Worrill,   the   administrator  of   Walker,  was   not 
served  with  a  copy  of  said  rule  nm,  but  that  at  the  Novem- 
ber term  of  the  court,  1870,  an  order  was  granted  extending 
the  time  for  service  of  said  rule  nisi  on  said  Worrill,  admin- 
istrator, and  requiring  him  to  show  cause,  etc.,  at  the  next  fol- 
lowing May  term  of  the  court,  and  which  was  served  on  him 
on  the  1st  of  February,  1871.     Complainant  also  alleges  that 
Worrill,  as  administrator,  after  advertising  a  portion  of  the 
lands  included  iu  said  mortgage,  sold  the  same  at  administra- 
trator's  sale  as  the  property  of  his  intestate,  on  the  first  Tues- 
day m  February,  1870,  when  the  defendant,  Wilmot,  became 
the  purcliaser  thereof,  he  being  the  liighest  and  best  bidder ; 
that  oomplainant  had  no  notice  of  said  sale,  did  not  see  the 
advertisement,  etc. ;  that  if  said  sale  shall  beheld  valid  the 
Airther  attempt  to  foreclose  his  mortgage  will  be  ineffectual, 
and  if  Invalid,  said  administrator's  sale  will  be  a  cloud  upon 
tiie  title  of  the  mortgaged  property  so  that  a  fair  price  cannot 
be  obtained  for  it.     Wherefore  oomplainant  prayed  that  Wor- 
rill, as  administrator,  might  be  decreed  to  bring  into  court  the 
purchase  money  received  from  the  sale  of  the  land,  to  be  ap- 
plied to  the  payment  of  the  mortgage  debt,  if  said  sale  should  ' 
be  held  to  be  valid,  but  iu  the  event  said  sale  should  be  held 
to  be  invalid,  that  the  same  may  be  set  aside  and  the  title  pa- 
pers canceled ;  ami  that  his  said  bill  may  be  held  and  con- 
sidered as  ancillary  to  said  rule  for  foreclosure,  and  that  both 
oiay  be  tried  together. 

It  appears  from  the  record,  that  the  defendants,  at  the  return 
term  of  the  bill,  filed  a  demurrer  thereto  for  want  of  equity, 
and  on  the  ground  that  the  complainant's  claim  was  barred 
by  the  statute  of  limitations ;  whereupon  the  complainant 
amended  his  bill  by  alleging  that  Beall,  the  attorney  of  Wor- 
rill, administrator,  who  was  duly  employed  by  him  and 
authorized  to  make  such  acknowledgment,  did  acknowledge 
service  on  said  rule  nisi  and  waive  a  copy  thereof;  but  it  is 
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DOt  alleged  at  what  time  said  acknowledgment  was  made,  nor 
does  any  sach  acknowledgment  ap|>ear  on  the  rule  nisi  at- 
tached to  the  complainant's  bill  as  an  exhibit  It  fbrther  ap- 
pears from  the  record  before  us  that  at  the  May  term  of  the 
court,  1875,  the  demurrer  was  heard  an<i  overruled,  when  the 
defeudants  tendered  their  bill  of  exceptions,  which  was  duly 
certified  and  entered  of  record,  as  provided  by  the  4250th  sec- 
tion of  the  Code,  and  error  was  assigned  thereon  by  the  de- 
fendants. 

When  the  case  was  called  for  a  final  hearing  thereof,  the 
defendants  made  a  motion,  ore  tentis,  to  dismiss  the  complain- 
ant's bill  for  want  of  equity,  which  motion  the  court,  sus- 
tained, and  the  complainant  excepted. 

What  is  the  character  and  object  of  the  complainant's  bill 
when  stripped  of  its  unnecessary  verbiage  and  reduced  to  it« 
simple  elements?  It  is  an  attempt  to  transfer  an  application 
for  the  foreclosure  of  a  mortgage  from  a  common  law  court,  in 
wliich  it  was  originally  commenced  according  to  the  com- 
plainant's theory,  to  a  court  of  equity,  for  foreclosure.  In  our 
judgment  the  court  erred  in  overruling  the  defendants'  ori- 
ginal demurrer  to  the  complainant's  bill,  which  is  now  as- 
signed for  error  here.  There  is  no  all^ation  that  the  sale  of 
the  land  made  by  the  administrator  of  Walker  was  not  made 
according  to  law.  If  the  service  was  acknowledged  by  Beall 
on  the  rule  nm,  as  alleged  in  the  amended  bill,  that  fiu^ 
could  as  well  have  been  proved  in  the  common  law  court  as 
in  a  court  of  equity.  But  the  complainant's  cause  of  action 
accrued  prior  to  the  Ist  of  June,  1865,  and  was  therefore 
barred  by  the  statute  of  limitations  of  1869.  It  is  true  the 
complainant  filed  his  rule  nisi  to  foreclose  his  mortgage  in 
November,*1869,  but  it  was  not  serve<l  until  the  1st  of  Fel«- 
ruary,  1871.  Beall  was  not  such  a  special  attorney  of  the 
mortgagor  as  is  contemplated  by  the  statute  on  whom  service 
could  have  been  legally  perfected,  even  if  his  acknowledg- 
ment of  service  had  appeared  on  the  rule  nisi^  which  it  does 
not.  There  was  no  suit,  therefore,  in  this  case  which  would 
take  it  out  of  the  operation  of  the  act  of  1869,  according  to 


ATLANTA  JULY  TERM,  1876.  127 

Lewis  vs.  Armstrong  et  al, 

the  previous  rulings  of  this  court:  See  George  vs.  Gardner , 
49  Georgia  Heports,  441 ;  Ferguson  vs.  Manchester  Manufao- 
iuring  Company,  51  Ibid,,  609.  Inasmuch  as  no  decree  could 
have  been  made  against  the  defendants  on  the  all^ations 
oontained  in  the  complainant's  bill,  and  the  court  having 
erred  in  overruling  the  original  demurrer  thereto  as  oontained 
ID  the  record,  there  was  no  error  in  dismissing  it  at  the  hear- 
ing. 
Let  the  judgment  of  the  court  below  be  affirmed. 


John  B.  Lewis,  plaintiff  in  error,  vs.  James  M.  Arms- 
TBONG,  administrator,  et  al.^  defendants  in  error. 

The  general  countenance  of  a  case,  taken  as  a  whole,  may  justify  the  grant 
of  a  new  trial,  though  no  one  feature  be  especially  defective  or  distorted. 
The  discretion  of  the  presiding  judge  in  granting  a  first  new  trial  is  very 
ample. 

New  trial.  Before  Judge  Clark.  Cumter  Superior  Court. 
October  Adjourned  Term,  1876. 

Report  unnecessary. 

W.  A.  Hawkins;  S.  Hall,  for  plaintiff  in  error. 

D.  A.  Vason;  Joseph  Armstbong;  N.  A.  Smith,  for 
defendants. 

Bleckley,  Judge. 

The  motion  for  new  trial  embraced  several  grduuds— error 
in  the  charge,  error  in  refusing  to  charge,  conflict  of  the  ver- 
dict with  the  evidence  and  with  the  charge  of  the  court,  provi- 
dential absence  of  one  of  the  attorneys  of  the  plaintiff  in  error 
from  the  trial  on  account  of  sickness,  he  being  both  leading 
counsel  and  a  material  witness.  The  court  granted  the  mo- 
tion generally,  discerning  in  the  case  as  a  whole,  no  doubt, 
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good  reason  for  ordering  a  new  trial.  We  are  well  satisfied 
with  this  result,  and  do  not  care  to  scrutinize,  separately,  the 
several  grounds  of  the  motion.  If  we  were  clear  that  no  one 
of  them,  taken  alone,  should  be  held  sufficient,  we  would  not 
interfere,  for  the  general  presentation  of  all  of  them  together 
is  decisive.  There  should  be  no  hesitation  in  conceding  to 
,  the  presiding  judge  very  ample  discretion  iu  granting  a  first 
new  trial.  * 

Judgment  affirmed.' 


John  L.  Gilbert,  plaintiff  in  error,  vs,  William  A.  Cher- 
ry, defendant  in  error. 

1.  In  a  suit  for  damages  for  breach  of  an  agreement  to  bay  lands  and  pay  for 
the  open  lands  all  the  oats  that  could  be  raised  thereon  in  1874 — the  pur- 
chaser to  sow,  harvest  and  deliver  them  to  the  seller — the  seller  should  not 
be  permitted  to  testify  to  the  jury  that  if  the  purchaser  had  complied  with 
his  contract,  "  I  would  have  gotten  for  my  land  $25,000  00,  could  not  sell 
it  now  for  ^15,000  00,  and  lost  ^10,000  00  by  Gilbert's  not  compljring  with 
his  contract."  He  might,  after  stating  the  facts  on  which  his  opinion  was 
based,  such  as  his  experience  in  oat  cropping,  his  acquaintance  with  this 
land  and  the  cultivation  thereof  in  oats,  have  given  his  opinion  of  how 
much  oats  the  open  land  would  have  produced  in  bulk,  how  much  per  acre, 
how  much,  a  good  oat  year,  or  an  indifferent  or  a  bad  one,  what  sort  of 
year  1874  was  for  oats,  how  much  open  land  there  was  on  his  place,  and 
what  the  price  of  oats  was  in  1874;  and  then  the  jury  should  have  been 
left  to  estimate  the  damage  from  the  facts  on  which  he  relied  and  which  he 
detailed  before  them. 

2.  In  such  a  suit,  it  is  also  error  to  permit  the  plaintiif  to  testify  that  he  could 
have  cleared  |6oo  00  over  and  above  expenses,  in  cutting  and  hauling  wood 
from  the  land,  if  he  had  not  been  prevented  from  hauling  by  said  contracL 

3.  In  such  a  suit,  when  plaintiff  had  been  permitted  to  testify  that  defendant 
was  well  acquainted  with  the  lands  sold,  it  was  error  in  the  court  not  to 
allow  defendant  to  contradict  such  testimony,  on  the  ground  that  thq  testi- 
mony was  irrelevant,  and  -still  to  refuse  to  strike  it  and  rule  it  out  as  irrele- 
vant on  the  motion  of  defendant,  because  he  had  not  objected  to  it  when 
offered ;  the  effect  of  which  was  to  suffer  the  testimony  to  remain  as  evi- 
dence before  the  jury,  and  yet  not  to  allow  it  to  be  contradicted  by  other 
evidence.  It  should  have  been  either  altogether  withdrawn  from  the  jury, 
or  the  defendant  should  have  been  permitted  to  explain  or  contradict  it. 
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4.  Whilst  it  is  true  that  when  both  the  parties  have  equal  opportunity  to  ex- 
amine the  lands  bargained  for,  a  court  of  equity  will  not  relieve  the  pur- 
chaser on  account  of  a  misrepresentation  of  the  seller  of  facts  which  were 
open  to  inspection,  yet  when  a  promissor  to  buy  alleges  in  his  equitable 
plea  against  the  seller's  suit  for  damages  for  breach  of  his  written  agree- 
ment to  buy,  that  he  signed  the  agreement  hurriedly  and  without  an  exam- 
ination of  the  land,  and  was  induced  to  do  so  by  a  false  and  fraudulent 
promise  of  the  seller  to  go  over  the  land  with  him  before  a  consummation 
of  the  trade  by  delivery  of  the  possession  of  the  land,  and  show  him  all  of 
it,  that  one-h^f  of  the  eight  hundred  acres  was  open  land  and  fit  for  culti- 
vation, and  the  woodland  was  well- timbered  for  rails,  and  that  he  would 
find  it  all  JQst  as  he  had  represented  it,  and  afterwards  repeatedly  promised 
that  if  he  did  not  so  find  it,  then  the  writing  should  be  considered  null  and 
▼Old,  and  that  the  seller  utterly  failed  and  refused  to  go  over  the  land  and 
point  it  oat  to  him,  and  when  he  went  himself  alone,  as  he  was  forced  to 
do  by  the  false  promise  of  the  seller,  he  found  the  said  representations  un- 
true in  respect  to  the  rail  timber,  the  open  land,  and  its  fitness  for  cultiva- 
tion in  oats,  without  great  expense : 
HeM^  that  the  allegations  of  fraud  in  procuring  the  promissor's  signature  to 
the  agreement  set  out  in  the  plea,  are  sufficient  to  make  a  case  for  equitable 
relief,  and  the  equitable  plea  to  that  effect  should  not  have  been  stricken 
on  demurrer. 
5'  When  the  contract  of  sale  was  to  the  effect,  that  Cherry  agreed  to  sell 
to  Gilbert  about  eight  hundred  acres  of  land,  part  wood  and  part  open, 
on  the  terms  that  Gilbert  should  sow  the  open  lands  in  oats,  and  harvest 
them,  and  deliver  them  in  Macon  to  Cherry,  in  consideration  of  which 
Cherry  agreed  to  convey  to  Gilbert  good  title  for  the  open  land  so  cultiva- 
ted, "  and  also  for  all  the  balance  of  the  eight  hundred  acres,  provided 
Gilbert  paid  him  for  each  acre  thereof  the  market  value  of  the  oats  made 
on  each  acre  of  the  land  so  cultivated,  that  is  to  say,  the  value  of  the  oats 
so  raised  on  an  average  acre  of  said  land  so  sown  in  oats,  is  to  be  the  price 
said  Gilbert  is  to  pay  per  acre  for  said  remainder  of  said  land ;  and  if  said 
Glhert  does  not  agree  to  give  that  price  so  ascertained  for  said  land,  then 
be  has  the  option  of  sowing  said  land  in  oats  for  the  next  ensuing  year,  and 
to  pay  the  value  of  said  remainder  of  said  land,  ascertained  as  aforesaid,  in 
the  oats  to  be  so  raised  and  grown  in  the  second  crop  year,  the  first  crop  year 
ending  in  the  spring  of  1874;"  title  in  fee  simple  to  all  the  lands  to  be 
made  by  Cherry  to  Gilbert  on  his  compliance  with  the  above,  the  value  of 
the  oats  to  be  the  market  value  thereof  in  Macon,  the  actual  number  of 
aicres  to  be  ascertained  thereafter,  the  open  lands  agreed  to  be  sown  in  oats 
to  be  such  as  "can  be  reasonbly  prepared  and  put  in  oats,  in  the  judgment 
of  said  Gilbert,"  and  when  this  contract  was  dated  the  4th  of  July,  1873, 
and  it  did  not  appear  in  the  writing  when  the  land  was  to  be  delivered  to 
Gilbert,  except  inferentially,  in  time  to  sow  the  oats,  and  when  it  appeared 
from  parol  testimony  that  the  lands  were  rented  and  could  not  be  deliver- 
ed nntil  the  growing  crop  was  gathered : 
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Held  tit.  That  a  plea  alleging,  in  effect,  that  the  scrirener  who  drew  the 
writing  had,  either  by  mistake  or  by  the  fraud  of  Cherxy,  said  scrivener 
being  the  counsel  and  attorney  of  the  said  Cherry,  failed  to  set  out  the  true 
contract  clearly  in  the  written  agreement,  which  contract  was  to  g^ve  Gil- 
bert the  option  of  paying  for  all  the  balance  of  the  land,  sther  than  that 
sown  in  oats  the  first  year,  in  oats  raised  upon  the  same  land  the  second 
year,  so  as  to  make  two  crops  of  oats  on  the  open  land  the  entire  price  of 
the  whole  eight  hundred  acres,  if  Gilbert  preferred  it ;  and  praying  that  the 
writing  be  reformed  and  corrected  so  as  to  be  made  to  speak  the  true  con- 
tract, is  a  plea  which  contains  substantial  grounds  for  equiBible  relief,  and 
should  not  have  been  stricken. 

Held  2d.  That  a  plea  alleg^ing,  in  effect,  that  the  land  bargained  was  encum- 
bered by  a  large  mortgage,  not  known  at  the  time  he  signed  the  written 
agreement  to  defendant,  for  money  borrowed  by  the  plaintiff,  which  mort- 
gage is  still  unpaid,and  that  plaintiff.  Cherry,  had  deceived  Gilbert,  the  de- 
fendant, by  inducing  him  to  believe,  at  the  time  he  signed  the  agreement, 
that  the  land  was  free  from  encumbrance  and  that  he  could  make  good  fee 
simple  title  thereto,  and  that  plaintiff  was  then  and  is  still  greatly  embar- 
rassed and  suits  for  large  sums  are  pending  against  him  in  both  the  federal 
and  state  courts,  and  that  Cherry  could  not  have  made  Gilbert  good  title  to 
the  land,  if  Gilbert  had  taken  possession  thereof,  and  sowed,  reaped  and 
delivered  the  oats,  is  also  a  plea  which  contains  substantial  grounds  for 
equitable  relief,  and  should  not  have  been  stricken. 

Held  jd.  That  the  entire  contract  is  not  an  actual  sale  of  the  land,  consum- 
mated by  the  delivery  of  possession  and  executed  either  by  deed  or  bond 
for  titles,  but  an  agreement  to  sell  in  consideration  of  certain  things  to  be 
done  by  the  vendee  in  the  future,  involving,  necessarily,  risk  and  expense 
on  his  part,  which  he  was  to  incur  as  a  condition  precedent  to  the  acquisition 
of  any  title  to  any  part  of  the  lands  agreed  to  be  sold,  uncertain  and  specu- 
lative in  character  and  consideration,  unusual  and  ambiguous  in  stipulations 
and  terms,  and  eminently  proper  to  be  be  explained  by  parol  evidence  of 
surrounding  circumstances  in  respect  to  the  true  intention  of  the  parties; 
and  any  misrepresentation  or  concealment  of  one  party,  or  failure  to  do 
what  was  agreed  to  be  done  if  the  other  would  sign  the  agreement,  should 
be  closely  scanned  by  a  court  of  equity,  and  if  the  facts  proved  fraud  or 
deceit,  in  the  opinion  of  the  jury,  in  the  procurement  of  the  signature  to 
the  writing,  Jt  should  be  set  aside  as  wholly  null  and  void,  or  reformed  so 
as  to  speak  the  true  contract  agreed  upon. 

Held  4tk.  That  if  the  jury  should  believe  that  defendant,  without  sufficient 
cause,  arising  from  the  misrepresentation,  or  concealment,  or  fraud  of  the 
plaintiff,  failed  to  perform  his  part  of  the  contract,  then  neither  the  failure 
to  rent  the  land,  nor  the  speculative  profits  thereof,  nor  of  "  the  wood  crop" 
which  might  have  been  cleared  thereon,  should  enter  into  the  measure  of 
damages  for  his  breach  of  the  contract ;  but  the  true  measure  thereof  for 
the  failure  to  buy,  would  l)e  the  difference  between  the  value  of  the  land 
at  the  price  agreed  upon,  to  be  ascertained  from  the  true  intent  and  mean- 
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ing  of  the  written  agreement  to  buy,  and  the  depreciated  value  at  the  time 
that  the  contract  to  buy  was  broken,  and  notiee  thereof  given  to  the  seller, 
so  that  the  seller  could  have  sold  to  another. 

Contiticts.  Vendor  and  purchaser.  Fraud.  Equity.  Prac- 
tice in  tlie  superior  court.  Damages.  Before  Judge  Hill. 
Bibb  Superior  Court.     October  Adjourned  Terra,  1875. 

The  follovjing,  taken  in  connection  with  the  above  head- 
'  notes,  sufficiently  reports  this  case  : 

Cherry  brought  case  against  Gilbert  for  failure  to  comply 
with  the  following  written  contract : 

"GEORGIA— Bibb  County. 

"The  undersigned  have  this  day  entered  into  the  following 
agreement:  William  A.  Cherry  agrees  to  sell  J.  L.  Gilbert 
liis  plantation,  consisting  of  about  eight  hundred  acres,  part 
in  woods  and  part  in  open  land,  situate  in  Bibb  county,  be- 
tween one  and  four  miles  from  Macon,  and  being  lands  bought 
by  said  Cherry  from  the  estate  of  Job  Taylor,  Robert  B.  Wash- 
ington, John  Boston,  M.  E.  Rylander,  Asa  Holt,  M.  S.  Thom- 
son, A.  Dutenhoffer,  known  as  swamp  or  river  land  on  the 
fallowing  terms:  Mr.  Gilbert  is  to  sow  all  the  open  lands 
mentioned  in  oats,  at  the  usual  time  of  sowing  among  farmers, 
and  to  take  the  usual  pains  to  make  a  crop,  and  when  the  crop 
of  oats  is  made  the  said  Gilbert  is  to  have  them  harvested  at  the 
usual  harvest  time  of  harvesting  oats,  and  to  bale  and  deliver 
the  same,  at  his  expense,  to  said  Cherry,  in  the  city  of  Macon; 
in  consideration  of  which  the  said  Cherry  agrees  to  convey  to 
said  Gilbert  g(K)d  titles  to  and  for  the  part  of  the  land  which 
was  so  cultivated,  and  also  for  all  the  balance  of  tlie  said  eight 
hundred  acres,  provided  $aid  Gilbert  pays  him  for  each  acre 
of  the  said  balance  of  the  sai<l  land  the  market  value  of  the 
oats  made  on  each  acre  of  the  land  so  cultivated,  that  is  to 
6ay,  the  value  of  the  oats  so  raised  on  an  average  acre  of  said 
land  so  sown  in  oats  is  to  be  the  price  said  Gilbert  is  to  pay 
per  acre  for  said  remainder  of  said  land;  and  if  said  Gilbert 
does  not  agree  to  give  that  price  so  ascertained  for  said  land, 
then  he  has  the  option  of  sowing  said  land  in  oats  for  the  next 
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ensuing  year,  and  to  pay  the  value  of  said  remainder  of  said 
land  as  ascertained  as  aforesaid  in  the  oats  to  be  so  raised  and 
grown  in  the  second  crop  year,  the  first  crop  year  ending  in 
the  spring  of  1874.  Upon  the  reasonable  compliance  with  all 
these  stipulations  the  said  Cherry  is  to  execute  to  said  Gilbert 
or  his  assigns  title  in  fee  simple  to  and  for  all  of  said  lands. 
The  value  of  the  said  crop  of  oats  is  to  be  the  market  value 
thereof  when  duly  delivered  by  said  Gilbert  to  said  Cherry, 
after  they  are  harvested  as  above  provided.  The  said  lands 
are  supposed  to  be  about  eight  hundred  acres,  but  the  actual 
number  of  acres  can  hereafter  be  ascertained.  The  open  lands 
herein  agreed  to  be  sown  in  oats  are  such  as  can  be  reasonably 
prepared  and  put  in  oats  in  the  judgment  of  said  Gilbert. 

''  Witness  our  hands  and  seals,  this  4th  day  of  July,  A.  D., 
1873,  (Signed)  "W.  A.  CHERRY, 

"JOHN  L,  GILBERT. 

" R.  8.  Lanier,  Notary  Public" 

The  defendant,  besides  the  general  issue,  filed  a  number  of 
equitable  pleas,  which  were  substantially  as  follows :  Ist. 
Fraud  on  the  part  of  plaintiff  in  procuring  defendant's  signa- 
ture to  the  above  agreement.  2d.  That  said  agreement,  either 
through  fraud  or  mistake  on  the  part  of  the  scrivener,  did 
not  properly  express  the  contract  which  the  parties  thereto 
intended  to  make.  3d.  Failure  of  consideration,  in  that  the 
land  in  controversy  was  heavily  mortgaged,  and  plaintiff 
could  not  give  fee  simple  title  thereto. 

On  motion  of  plaintiff's  counsel  all  of  these  equitable  pleas 
were  stricken. 

The  jury  found  for  the  plaintiff  $2,250  00.  Defendant 
moved  for  a  new  trial  on  the  following  among  other  grounds : 

1st.  Because  the  court  erred  in  allowing  plaintiff  (over  de- 
fendant's objection)  to  testify  that  if  the  contract  had  been 
consummated  he  would  have  received  $25,000  00  for  the 
land,  that  it  was  not  now  worth  $15,000  00,  and  he  had  there- 
fore lost  $10,000  00  by  ilefendant's  non-compliance  with  said 
contract ;  and  further,  that  he  could  have  made  $600  00  by 
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hauling  wood  from  the  land,  had  he  not  been  debarred  from 
80  doing  by  the  agreement. 

2d.  Because  the  court  erred  in  striking  defendant's  pleas. 

3d.  Because  the  court  refused  either  to  admit  defendant's 
testimony  to  contradict  a  statement  made  by  plaintiff  that  de- 
fen<Iant  was  well  acquainted  with  the  land,  or  to  strike  such 
statement  from  the  evidence,  ruling  that  both  were  irrelevant, 
but  the  objection  to  plaintiff's  statement  was  too  late  after  its 
admission  in  evidence. 

4th.  Because  the  court  refused  to  allow  defendant  to  testify 
as  to  the  circumstances  under  which  the  written  agreement  was 
signed,  hohling  that  there  was  no  ambiguity  therein,  and  parol 
evidence  was  inadmissible  to  vary  its  meaning. 

5th.  Because  the  court  charged  that  the  jury  might  find 
an  aggregate  of  damages  resulting  from  the  depreciation  in 
price  of  the  laud,  tlie  loss  of  opportunity  to  rent  it  or  use  it 
advantageously,  and  damage  to  "  the  wood  crop,"  provided 
each  of  these  was  shown  from  the  evidence. 

The  motion  was  overruled,  and  defendant  excepted. 

R.  W.  Jemison  ;  Rutherford  &  Rutherford,  for  plain- 
tiff in  error. 

Lanier  &  Anderson,  HiLii  &  Harris,  for  defendant. 

Jackson,  Judge. 

The  facts  of  this  case  and  the  ruling  of  the  court  thereon, 
are  sufficiently  expressed  in  the  head-notes  to  be  understood, 
if  the  reporter  will  append  the  full  written  contract  and  the 
pleadings  ;  And  further  elaboration  is  deemed  unnecessary. 

Judgment  reversed. 
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Nancy  Hill,  plaintiff  in  error,  va.  Milton  Waldrop,  de- 
fendant in  error. 

A  widow  claimed  certain  land  levied  on  under  a  judgment  against  her  hus- 
band prior  to  his  death,  and  sought  to  set  up  title  thereto  by  prescription, 
under  a  deed  made  to  her  by  a  third  party  during  her  husband's  life : 

Held,  that  to  claim  under  such  title  she  must  show  that  her  possession  was 
adverse  to  that  of  her  husband. 

Husband  and  wife.  Prescription.  Before  Judge  Hall. 
Rockdale  Superior  Court.    April  Term,  1876. 

Reported  in  the  decision. 

L.  J.  Winn;  J.  C.  Berby,  for  plaintiff  in  error. 

J.  J.  Floyd,  for  defendant. 

••  • 

Warner,  Chief  Justice. 

This  was  a  claim  case,  apon  the  trial  of  which  the  jury, 
under  the  charge  of  the  court,  found  the  property  subject  to 
the  execution  levied  thereon.  A  motion  was  made  for  a  new 
trial,  on  the  several  grounds  therein  set  forth,  which  was  over- 
ruled by  the  court,  and  the  claimant  excepted. 

It  appears  from  the  evidence  in  the  record,  that  the  land 
in  controversy  was  levied  on  to  satisfy  a  justice's  court  ^./a., 
issued  on  a  judgment  dated  4th  of  March,  1863,  against  A. 
Scott  and  Samuel  Hill,  the  defendants  therein.  The  levy  was 
made  on  the  land  the  2d  of  November,  1875,  as  the  property 
of  Hill,  and  claimed  by  his  widow,  Nancy  Hill.  The  plain- 
tiff proved  that  the  defendant,  Hill,  lived  on  the  land  several 
years  before  the  war  and  up  to  the  time  of  his  death,  and  was 
living  on  it  in  November,  1865,  but  died  three  or  four  years 
ago;  that  the  claimant  was  his  wife,  and  lived  on  the  land 
with  him,  and  has  continued  to  live  on  it  since  his  death  up 
to  the  time  of  trial;  that  Hill  cultivated  the  place  while  he 
lived  on  it,  cleared  some  of  the  land  since  and  before  the  war, 
and  used  it  in  every  way  as  a  man  would  his  own;  tliat  since 
his  death  the  claimant  has  lived  on  the  land,  cultivated  aud 
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controlled  iL  The  claimant  offered  in  evidence  a  deed  from 
A.  Scott  to  the  claimant,  who  was  his  daughter,  dated  16th 
of  February,  1866,  conveying  the  land  to  .her  as  the  wife  of 
Samuel  Hill,  ^^ exempt  from  the  marital  rights  of  said  Sam- 
uel Hill,  for  her  separate  use." 

The  claimant  insists  that  she  has  a  good  prescriptive  title 
to  the  land  under  the  2683d  section  of  the  Code,  and  is  en- 
titled to  be  protected  against  the  plaintiff's  judgment  lieu  oa 
it  as  the  property  of  her  late  husband,  Samuel  Hill.  To  en- 
able the  claimant  to  protect  her  possession  under  her  deed  as 
a  prescriptive  title,  it  was  incumbent  on  her  to  show  that  she 
had  been  in  possession  of  the  land  for  seven  years  from  the 
date  thereof  adversely  to  the  defendant  in  ji,  fa.^  claiming  the 
possession  of  the  land^  in  her  own  right,  and  that  her  posses- 
sion was  public,  continuous,  exclusive,  uninterrupted,  and 
peaceable,  accompanied  by  a  claim  of  right:  Code,  sec.,  2679. 
What  is  the  evidence  of  the  defendant's  title  to  the  land  ? 
The  evidence  is  that  for  several  years  prior  to  the  plaintiff's 
judgment  in  March,  1873,  Hill,  the  defendant,  was  in  posses- 
sion of  the  land ;  that  he  continued  in  possession  of  it  for 
some  years  thereafter  up  to  the  time  of  his  death,  and  used  it 
in  every  way  as  a  man  would  his  own ;  that  the  claimant  was 
his  wife,  and  live<l  on  the  land  with  him.  The  deed  from 
Scott  to  the  claimant  is  dated  in  February,  1866.  Whether 
Scott's  title  to  the  land,  if  he  had  any,  was  -paramount  to 
Hill's,  the  defendant  in  fi.  fa.y  does  not  appear ;  there  is  no 
evidence  that  he  was  ever  in  possession  of  it  at  any  time,  and 
whilst  the  claimant  could  not  denv  that  Scott  iiad  a  title  to 

m 

the  land,  the  plaintiff  in  ji.  fa.  might  do  so.  There  is  no 
evidence  in  the  record  that  the  claimant,  at  any  time  after  the 
date  of  her  deed  from  Scott,  claimed  the  possession  of  the 
land  under  it  adversely  to  the  rights  of  her  husband,  or  that 
her  possessiou  of  the  land,  after  the  execution  of  the  deed,  was 
in  any  wise  different  from  what  it  had  theretofore  been  as  the 
wife  of  her  husband  living  on  the  land  with  him.  Hill,  the 
defendant  in  Ji.  fa.^  was  in  possession  of  the  land,  exercising 
acts  of  ownership  and  control  over  it  at  the  date  of  claimant's 
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deod  from  Scott  to  lier,  and  there  is  no  evideitce  that  Hill's 
))os8t«aion  of  the  laad  was  any  less  ezclusive  after  the  date  of 
that  deed  than  it  was  before,  or  that  the  olaimant's  po3.<<e88ion 
was  any  more  exclusive  or  different  than  it  always  had  been 
prior  to  the  date  of  the  dee<l,  nntil  the  defendant's  death, 
which  was  long  after  the  d«te  of  the  plaintiff's  judgment. 
Although  the  court  may  have  erred  in  its  charge  to  the  jury, 
still  tlie  verdict  was  right  under  the  evidence,  and  required 
by  the  law  applicable  thereto,  ami  we  will  not  disturb  it. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Spencer  C.  Pryoh  et  al.,  administrah 
error,  m.  Doctor  B.  Leonard,  di 

I.  Judgment  against  admintstrators  which  does  ni 
of  the  property  of  the  intestate,  is  only  iiregul 
able. 

3.  That  the  judgment  has  been  paitiolly  paid  off,  i 
the  amendment. 

3.  On  a  motion  by  the  plaintiff  to  amend,  ibe  adni 
to  say  that  they  did  not  have  notice  of  the  A%t. 
(hat  there  was  any  failure  to  serve  Ihem  with  di 

4.  A  surety  sued  in  the  same  action  and  include 
prevent  the  amendment  from  being  made  by 
was  solvent  al  and  after  the  making  and  matuii 
risk  has  been  increased  by  the  plainlllf' s  laches. 
is  no  reason  for  not  correcting  a  mere  irregular 
he  could  urge  fats  discharge  as  well  with  the  ir 
it  uncorrected. 

5.  The  surety  cannot,  in  resistance  to  the  plain 
amendment,  enter  into  the  ()uesIion  of  hia  disc 
giving  notice  to  sue,  or  set  up  an  agreement  be 
counsel  of  the  plaintiff,  to  the  effect  that  the  c 
and  that  the  counsel  of  the  surety  might  abse 
which  he  did  accordingly,  leaving  the  plea  of  d 
counsel. 

Judgments.  Adminit^tratnrs  and  eze< 
Principal  and  acciirity.  Before  Judge  < 
perior  Court,     April  Term,  1876. 
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Leonard  brought  complaint  against  Pryor  and  another,  as 
admioistrators  of  Benjamin  G.  Pettie,  deceased,  principal,  and 
Joseph  J.  Collier,  security,  u|)on  a  promissory  note.  Judg- 
ment was  rendered  at  the  May  term,  1867,  for  the  plaintiff, 
but  it  omitted  to  charge  the  property  of  the  intestate  in  the 
bands  of  the  administrators  to  be  administered.  At  the  Oc- 
tober term,  1875,  the  plaintiff  sought  to  cure  this  irregularity 
by  an  amendment.  The  administrators  objected  to  this  pro- 
ceeding upon  the  following  grounds:  1st.  That  prior  to  the 
date  of  said  judgment,  intestate's  estate  had  lands  and  other 
property  sufficient  to  satisfy  this  debt,  but  that  they  have  paid 
out  all  of  said  property,  and  now  have  nothing  in  their  hands 
belonging  to  said  estate;  that  they  distributed  said  estate  in 
good  faith  and  without  notice  of  this  claim,  and  they  there- 
fore plead  fU^M  adminisiravU.  2d.  That  there  has  been  paid 
to  plaintiff's  attorney  $700  00  on  said  judgment,  which  has 
Dot  been  cre<lited  thereon. 

The  security  objected  to  the  proposed  amendment  upon  the 
following  grounds  :  1st.  That  more  than  three  months  before 
action  was  brought  he  gave  notice  in  writing  to  the  plaintiff  to 
sue  said  note,  which  the  latter  failed  to  do;  that  he  pleaded 
this  omission  as  a  defense  to  this  suit  before  judgment;  that 
when  said  plea  was  filed,  plaintiff's  attorney  agreed  with  this 
defendant's  attorney,  one  Kogers,  that  he  need  not  remain  in 
attendance  apon  the  court  to  defend  the  case,  as  he  would  not 
press  the  same,  and,,  relying  upon  this  agreement,  Rogers  left 
the  court,  leaving  the  plea  in  the  hands  of  counsel  for  the 
plaintiff,  to  be  shown  to  his  client  as  a  reason  for  not  taking 
judgment  against  this  defendant.  2d.  The  payment  set  forth 
as  the  second  objection  of  the  administrators.  3d.  That  at 
the  time  of  the  rendition  of  the  aforesaid  judgment  the  estate 
of  the  intestate,  the  principal  in  the  note,  was  perfectly  sol- 
vent, but  that  since  then  the  same  lias  been  fully  administered 
and  is  now  insolvent;  that  this  has  resulted  from  the  laches 
of  the  plaintiff  in  failing  to  enter  judgment  against  the  goods 
and  chattels,  lauds  and  tenements  of  the  intestate ;  that  this 
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defendant's  risk  has  been  thereby  iacreased,  and  he  therefore 
claims  to  be  discharged. 

On  demurrer  the^  court  dismissed  the  aforesaid  objections, 
and  allowed  the  amendment  asked.  To  all  of  which  the  de- 
fendants excepted. 

Hawkins  &  Hawkins,  for  plaintiffs  in  error. 

GuERBY  &  Son,  for  defendant. 

Bleckley,  Judge. 

1.  Here  was  a  mere  irregularity.  There  was  no  attempt, 
on  this  motion,  to  create  a  judgment.  A  judgment  already 
existed  against  all  the  defendants,  and  the  opiission  to  make 
it  full  enough  as  to  the  administrators  was  amendable:  53 
Georgia  Reports^  387 ;  64  Ibid.,  538.  The  amendment  was 
warranted  by  the  record.  It  was  needed  for  conformity.  It 
was,  prima  facie,  beneficial  to  the  defendants,  and  perhaps 
could  have  been  made  without  notice  to  any  of  them :  Saffold 
V8,  Wade,  56  Georgia  Reports ,  174. 

2.  That  a  partial  payment  had  been  made  on  the  judgment, 
to  the  plaintiff's  attorney,  was  not  a  good  reason  for  not  mak- 
ing the  record  speak  the  truth.  As  between  the  parties,  the 
amendment  would  relate  back  to  the  date  of  the  judgment — 
Saffold  V8.  Wade,  aiipra.  The  amendment  would  utter  no 
legal  voice  for  or  against  the  payment.  As  to  that,  it  would 
be  silent,  and,  consequently,  would  be  no  ol>stacIe  to  a  future 
assertion  of  it  in  resbtance  to  any  attempt  to  enforce  payment 
a  second  time. 

3.  Of  course,  it  was  altogether  too  late  for  the  administrators 
to  set  up  that  they  did  not  have  notice  of  the  debt  before  ad- 
ministering in  full.  They  do  not  pretend  that  they  did  not 
have  notice  of  the  suit,  or  were  not  duly  served  with  the  dec- 
laration and  process.  If  they  had  a  defense  it  should  have 
been  presented  in  proper  time. 

4.  As  to  th^  surety,  he  need  not  and  cannot  interfere  against 
this  amendment  because  his  risk  has  been  increased  by  what 
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has  traospired  since  the  judgment  or  before.  The  judgment 
was  entered  up  in  due  time.  It  is  against  the  surety  as  well 
as  against  the  administrators,  and  is  not  void  but  irregular 
ooly.  Thus,  this  case  and  the  one  in  52  Georgia  Repoiia^ 
555,  are  unlike.  In  that  case  there  was  no  ju<lgment.  The 
effort  was  to  create  one  against  the  surety  and  the  principal 
both.  In  this  case  the  judgment  is  perfect  as  to  the  surety, 
and  the  motion  is,  to  perfect  it  as  to  the  administrators.  Surely, 
this  should  be  done,  whether  the  surety  is  discharged  or  not. 
The  administrators  are  not  discharged;  and  why  should  they 
not  lje  pur8ue<l,  and  how  can  they  be  regularly  pursued  witii- 
oat  this  amendment?  The  amendment  may  prove  beneficial 
to  all  parties  concerned,  for  while  it  will  not  aid  the  judg- 
ment so  as  to  bind  property  in  the  hands  of  bona  fide  pur- 
chasers (12  Georgia  BeporU,  281,)  it  will  doubtless  make  it 
available  as  against  that  which  may  have  been  distributed  to 
the  heirs  since  the  judgment  was  rendered,  and  is  sMII  found 
in  their  hands.  And,  for  aught  that  appears  in  the  record,  it 
is  by  distribution  only  that  the  estate  has  been  administered. 
Bat  in  any  event,  whether  the  surety  is  now  discharged  de- 
pends not  at  all  upon  allowing  or  disallowing  this  amend- 
ment Such  an  amendment  cannot  possibly  prejudice  him. 
He  can  assert  his  discharge  quite  as  well  after  it  is  made  as 
before. 

5.  The  distinction  between  no  judgment  and  one  that  is 
simply  irr^ular,  will  dispose  of  the  other  point  made  by  the 
surety ;  namely,  that  he  was  discharged  by  notice  to  sue,  and 
that  the  judgment  was  fraudulent  as  to  him,  having  been 
taken  in  violation  of  an  arrangement  between  the  attorneys  to 
the  contrary.  Were  there  no  judgment,  this  could  be  urged 
against  a  motion  to  enter  one  against  the  surety:  25  Georgia 
ReporUy  681.  But  the  irregularity  now  in  question  should 
be  corrected,  whether  the  surety  has  cause  to  open  the  judg- 
ment or  not.  The  right  to  amend  is  very  broad :  46  Georgia 
Sq^nie,  529;  45  Ibid.,  117. 

Judgment  affirmed. 

• 

VOU  LVII.  lO. 
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Planters'  Bank  op  Fort  Valley,  plaintiff  la  error,  vs. 
John  A,  Houser,  defendant  in  error. 

1.  Where  an  indorser  of  a  promissory  note  stipulates  with  the  payee  thereof, 
that  he  indorses  the  same  with  the  distinct  understanding  that  the  payee  is 
not  to  proceed  against  him  until  he  has  first  exhausted  all  the  property  of 
the  principal,  which  is  covered  by  a  mortgage  made  by  the  principal  to  the 
payee  at  the  same  time  that  the  note  is  made  and  indorsed,  the  said  stipu- 
lation being  in  writing,  though  not  on  the  note,  and  the  contest  being  be- 
tween  the  payee  of  the  note  and  the  indorser : 

Held,  that  the  payee  of  the  note  cannot  proceed  by  suit  against  such  indoxser 
until  he  has  first  exhausted  the  property  covered  by  the  mortgage,  and  a 
plea  setting  forth  the  above  facts  and  sustained  by  the  proof,  will  suspend 
the  plaintiff's  right  to  sue  the  indorser  until  the  mortgaged  property  has 
been  exhausted. 

2.  A  stipulation  not  to  proceed  against  a  party  is  an  agreement  not  to  sue. 

3.  Notice  to  sue  the  principal  given  by  the  indorser,  even  if  in  legal  form,  is 
not  notice  to  sue  the  indorser  himself,  and  does  not  estop  the  indorser  from 
setting  up  the  defense  that  he  is  liable  only  after  the  mortgaged  property  is 
exhausted. 

Indorsement.  Negotiable  instruments.  Contracts.  Notice. 
Estoppel.  Before  Judge  Ciark.  Houston  Superior  Court 
November  Adjourned  Term,  1875. 

Reported  in  the  opinion. 

Duncan  &  Miller;  Hall,  Lofton  &  Bartlett;  B. 
S.  Davis,  for  plaintiff  in  error. 

W.  S.  Wallace;  W.  A.  Hawkins,  for  defendant. 

Jackson,  Judge. 

The  bank  sued  Houser,  as  indorser,  on  two  notes  amounting 
to  more  tlian  $10,000  00.  Houser  pleaded  that  at  the  same 
time  that  he  indorsed  the  notes  the  principal  debtor  gave  a 
mortgage  on  a  large  amount  of  property  to  the  bank,  and  that 
the  bank  agreed  in  writing,  in  consideration  of  his,  Houser's, 
indorsing  the  notes,  to  exhaust  all  their  remedy  on  the  mort* 
gage  ^^before  proceeding  against  Houser;"  yet,  that  they  had 
sued  him  and   had  not  exhausted  their  remedy  against  the 
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mortgageil  property,  or  proceeded  against  it  at  all  to  condem- 
nation. It  was  admitted  that  this  was  so.  The  court  held 
the  plea  good,  and  dismisse<l  the  action  so  far  as  respects  the 
indorser;  the  bank  excepted,  and  the  whole  question  is,  was 
the  plea  of  defendant  good  ? 

1.  There  can  be  no  doubt  that  the  indorser  could  limit  his 
liability  by  expressing  the  limit  upon  the  note;  but  in  this 
case  the  liinitaton  was  expressed  in  writing,  but  on  a  separate 
piece  of  paper,  and  the  question  made  is,  does  the  Code,  sec- 
tion 2777,  which  authorizes  the  limitation  of  the  indorsement 
of  negotiable  instruments  "by  express  restrictions  therein," 
by  the  indorser,  confine  the  indorser  to  that  mode,  or  may  he 
do  so  on  a  different  paper  at  the  same  time  he  indorses,  and 
may  he  plead  that  fact  in  bar  or  suspension  of  the  suit  until 
the  restriction  has  been  complied  with?  The  object  of  the 
requisition  in  the  Code  is,  we  think,  to  protect  negotiable  pa- 
per in  the  hands  of  holders  other  than  the  payee,  but  this  is 
a  suit  between  the  payee  and  indorser.  The  payee  knew  all 
about  the  contract  just  as  well  as  if  it  had  been  upon  the  note, 
and  as,  at  the  very  time  that  the  indorser  indorsed  the  note, 
the  payee  stipulated  not  to  proceed  against  him  till  he  had  ex- 
hausted other  remedies,  we  do  not  think  that,  as  between 
the  parties  to  the  contract,  the  implied  restriction  upon  limi- 
tations of  liability  of  indorsers  in  section  2777th  of  the  Code, 
will  apply.  We  think,  two,  that  this  case  is  distinguishable 
from  4  Georgia  Reports,  185,  and  perhaps  other  cases  where, 
sul>sequently  to  the  main  contract,  an  agreement  is  made  not 
to  sue  until  a  certain  time.  Here  the  condition  of  the  indorse- 
ment is  that  the  indorser  shall  not  be  proceeded  against;  it  is 
part  and  parcel — it  is  of  the  very  essence  of  the  original  agree- 
ment; if  put  on  the  note,  the  defense  would  be  clear;  and  be- 
tween the  contracting  parties  it  can  make  no  difference  in 
principle  that  it  was  not  put  on  the  note,  but  was  a  part  of 
the  contract  of  indorsement  expressed  in  another  writing.  In 
the  hands  of  an  Innocent  holder,  without  notice,  it  might  be 
quite  different. 

2,  3.  We  see  nothing  in  Houser's  notice  to  sue  the  princi- 
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pal  to  prevent  his  setting  up  this  defense.  Independently  of 
any  defect  in  the  form  of  the  notice,  notice  to  sue  the  principal 
is  not  a  demand  to  sue  the  indorser.  We  need  hardly  add 
that  to  sue  a  man  is  certainly  to  proceed  against  him,  and 
that  when  the  bank  sued  it  violated  the  agreement. 
Judgment  affirmed. 


James  P.  Brinson,  administrator,  plaintiff  in  error,  vs. 
Charles  Wessolowsky,  administrator,  defendant  in 
error. 

A.  A.  Murphy  d  cU,,  plaintifls  in  error,  vs.  Charles  Wes- 
80LOW8KY,  administrator,  defendant  in  error. 

Where  exceptions  to  an  auditor's  report  are  based  upon  questions  of  fact,  and 
no  evidence  is  introduced  in  support  thereof,  the  report  will  be  sustained. 
AiiteTt  if  the  exceptions  turn  exclusively  on  questions  of  law. 

Auditors.    Before  B.  B.  Bower,  Esq.,  Judge  pro  hao  vice. 
Dougherty  Superior  Court.     April  Term,  1876. 

Reported  in  the  decision. 

D.  H.  Pope,  for  plaintiff  in  error  in  the  first  case. 

W.  T.  Jones  ;  Strozer  &  Smith  5  Warren  &  Hobbs  ; 
Vason  &  Davis,  for  defendant. 

Warren  &  Hobbs  ;  W.  T.  Jones,  for  plaintifl&  in  error 
in  second  case. 

» 

D.  H.  Pope;  Strozer' &  Smith;  Vason  &  Davis ; 
William  Oliver,  for  defendant, 

Warner,  Chief  Justice. 

These  were  two  bills  of  exceptions  to  the  judgment  of  the 
court  in  this  case,  by  different  creditors,  who  were  plaintifis  ia 
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error,  and  both  were  argued  together.  The  case  came  before 
the  court  below  on  exceptions  made  to  an  auditor's  report, 
when  it  was  agreed  that  the  case  should  be  submitted  to  the 
decision  of  the  court  without  the  intervention  of  a  jury.  On 
hearing  the  case,  the  court  overruled  the  exceptions,  where- 
upon the  plaintiffs  in  error  excepted. 

The  court,  under  this  submission,  was  bound  to  have  de- 
cided the  exceptions  in  the  same  manner  as  a  jury  would 
have  done  under  the  provisions  of  the  4203d  section  of  the 
Code.  The  facts,  as  reported  by  the  auditor,  the  court  was 
bound  to  recognize  as  hAng  prima  facie  the  truth,  unless  con- 
troverted by  evidence  on  the  hearing,  which  it  is  not  pretend- 
ed was  done  in  this  case.  The  judgment  of  the  court  in  this 
case  was  like  the  verdict  of  a  jury,  and  will  not  be  set  aside 
anless  it  is  witliout  evidence  to  support  it.  So  far  from  the 
decision  being  witiiout  evidence  to  support  it,  the  only  evi- 
dence before  the  court  was  the  auditor's  report,  which  was 
prima  facie  the  truth ;  Code,  section  3097.  The  legal  pre- 
somption  is,  that  the  conclusion  of  the  auditor  was  right 
under  the  evidence  before  him,  unless  controverted  by  other 
evident-e.  When  there  is  an  error  of  law  apparent  on  the 
&oe  of  the  auditor's  report  wholly  irrespective  of  the  evidence 
on  which  it  is  based,  then  the  court  can  correct  that  error  by 
its  judgment.  But  that  is  not  this  case;  the  allowance  or 
disallowance  of  the  respective  claims  which  were  before  the 
court,  embraced  in  the  auditor's  report,  was  based  on  the  evi- 
dence before  him.  Whether  the  respective  claims  were  legal 
or  illegal,  pro|>erly  or  improperly  allowed  by  the  auditor, 
de|)ended  on  that  evidence,  and  as  the  auditor's  report  was 
pi'^fiafade  the  truth,  and  the  evidence  on  which  it  was  based 
wot  being  controverted,  there  was  no  error  in  overruling  the 
exceptions  on  the  statement  of  facts  contained  in  the  record. 

Let  the  judgment  of  the  court  below  in  both  cases  be 
affirmed. 


144         SUPREME  COURT  OF  GEORGIA. 

Jossey  vs,  Stapleton. 

JosiAH  W.  Jossey,  Jr.,  plaintiff  in  error,  r«.  John  D.  Sta- 
pleton, defendant  in  error. 

1.  That  plaintiff's  cause  of  action  was  not  set  forth  with  sufficient  clearness 
in  his  declaration,  was  no  ground  of  non-suit.  Remedy  was  by  special 
demurrer  or  by  objection  to  testimony. 

2.  As  a  general  rule,  a  new  trial  will  not  be  granted  on  the  ground  that  a 
witness  states,  after  the  trial,  that  he*  was  mistaken  as  to  the  facts  testified 
to  by  him,  the  more  especially  when  the  defendant  fails  to  show  that  he 
did  not  know  the  facts  were  different  at  the  time  the  testimony  was  given. 

3.  The  verdict  was  neither  contrary  to  the  law  nor  to  the  evidence. 

Practice  in  the  Superior  Court.  Non-suit.  Pleadings.  New 
trial.  Before  Judge  Clark.  Webster  Superior  Court.  March 
Term,  1876. 

Reported  in  the  decision. 

John  R.  Worrill,  for  plaintiff  in  error. 

GuERRY  &  Son;  Thomas  H.  Pickett,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendant  on  a 
written  contract  alleging  a  breach  thereof  to  his  damage  $200. 
On  the  trial  of  the  case  the  jury  found  a  verdict  for  the  plain- 
tiff for  the  sum  of  $200  00.  The  defendant  made  a  motiou 
for  a  new  trial  on  various  grounds,  which  was  overruled  by 
the  court,  and  the  defendant  excepted. 

The  presiding  judge  certifies  that  the  4th  and  6th  grounds 
taken  in  the  motion  were  not  true. 

1.  There  was  no  error  in  overruling  the  defendant's  motion 
for  a  non-suit  because  the  plaintiff's  cause  of  action  was  not 
set  forth  with  sufiBcient  clearness  and  distinctness.  If  the 
plaintiff's  objection  had  been  well  founded  it  might  havebeea 
good  cause  for  special  demurrer  to  the  plaintiff's  declaration, 
or  to  have  objected  to  the  plaintiff's  evidence  under  it,  but  it 
was  not  a  good  ground  for  a  non-suit. 

2.  As  a  general  rule,  a  new  trial  will  not  be  granted  on  the 
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groand  that  a  witness,  who  was  sworn  at  the  trial,  states  after 
the  trial  that  he  was  mistaken  as  to  the  facts  testified  to  bv 
him,  the  mo{e  especially  when  the  defendant  fails  to  show  to 
the  court  bj  his  own  affidavit  that  he  did  not  know  the  facts 
were  different  at  the  time  the  witness  testified  to  them  at  the 
trial:  Mitchell  vs.  PrirUap,  25  Georgia  Reports,  182;  Jones 
vs.  McOrea,  37  Ibid.,  48. 

3.  There  is  sufficient  evidence  in  the  record  to  support  the 
verdict,  and  therefore  it  is  not  contrary  to  law  nor  the  evi- 
dence. It  does  not  appear  from  the  evidence  in  the  record, 
tiiat  the  defendant  did  not  know  as  much  about  the  fence,  or 
that  he  did  not  know  that  Adams  did  before  and  at  the  time 
of  the  trial  as  afterwards.  There  was  no  error  in  overruling 
the  defendant's  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Gilbert  B.  Petit,  plaintiff  in  error,  vs.  William  Teal, 

defendant  in  error. 

1.  Running  payments  and  over- payments  on  account,  may  be  pleaded  as  a  set- 
off to  the  plaintiff's  account  sued  on,  where  the  plea  admits  the  latter  to  a 
certain  amount,  but  disputes  the  balance ;  and  if  the  plea  be  sustained  by  evi- 
dencCj  the  defendant  may  have  judgment  for  any  excess  which  he  ought  to 
recover. 

2.  The  exclusion  of  the  defendant's  books  of  account  was  not  error,  so  far  as 
appears  to  this  court  from  the  record. 

Set-off.  Eviilence.  Before  Judge  Hill.  Bibb  Superior 
Court.     October  Term,  1874. 

The  following,  taken  in  connection  with  the  opinion,  suffi- 
dently  reports  this  case : 

Teal  sued  Petit  for  $98  00  due  him  for  labor,  as  a  carpen- 
ter. Defendant's  plea  admitted  $25  00  of  this  indebtedness, 
but  alleged  that  the  rest  of  the  work  was  so  badly  done  as  to 
be  valuel&^s.  It  also  pleaded,  as  set-off,  an  open  account  due 
by   plaintiff  to  defendant^  and  certain  over-payments  which 
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Petit  VI.  Teal, 
the  latter  had  made  to  the  former  for  previoua  work,  amoimt- 
tDgiii  all  to  $154  00;  and  dereadaot  prayed  judgni«Dt  for  the 
excess  due  to  him.  ^ 

The  evideDce  as  to  theamouut  paid  by  defendant  to  plaia- 
ttff,  and  as  to  the  quality  of  the  work  done,  was  conflictiag* 
Defendant  testified  that  he  was  a  mechanic  and  contractor ;  that 
he  kept  accounts  with  men  employed  by  liim  in  a  book,  and 
that  the  account  with  Teal  was  contained  therein,  and  was  ac- 
curate. The  book  was  offered  in  evidence,  but  rejected  by  tlie 
court. 

The  jury,  under  the  charge  of  the  court,  found  for  the 
plaintiff^  Defendant  moved  for  a  new  trial.  The  motion  was 
overruled  and  defeixlant  excepted. 

A.  Proudfit;  Wooten  &  Simmons,  by  R.  H.  Clark, 
for  plainlifiT  in  error. 

R.  W.  Stdbbs;  Hall  &  Lofton,  for  defendant. 
Bleckley,  Judge. 

1.  The  defendant  below  admitted 
count  sued  on  was  just,  to  the  exte 
the  balance.  The  plea  presented  a  i 
open  account  (annexing  a  copy),  off* 
against  the  plaintiff's  demand  as  ado 
tlie  plaintiff  was  indebted  to  the 
"wliich  this  defendant  over-j>aid  to  1 
account  iu  defendant's  favor,  were  t 
There  was  some  eviilencein  support  < 
self  testifying  very  fully  to  its  con 
seems,  charged  the  jury  that  (hey  cOu 
ments,  tm  a  plea  of  set^oif,  and  that  < 
recover,  on  that  plea,  any  amount  o\ 
stand  the  charge,  it  excluded  entire!} 
if  not  all,  of  the  defendant's  accoui 
evidence  that  the  parties  had  iiad  no 
dealings  between  them  went  on  for  ei 
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plaintiff  working  for  defendant  at  different  jobs,  and  the  de- 
fendant advancing  him  money,  from  time  to  time.  This 
money,  togtther  witli  the  other  items  charged  in  defendant's 
account,  amounted,  as  the  defendant  claims,  to  more  than  all 
the  work  ever  done  (qt  him  by  the  plaintiff,  including  that 
DOW  sued  for.  A  nd  he  claims,  also,  that  the  latter — that  is, 
the  work  now  sued  for — was  very  badly  and  improj^erly  done, 
ht  which  reason  some  of  it  was  rejected,  and  the  value  of 
that  accept^  was  only  $25  00  instead  of  $98  50,  the  sum  de- 
manded for  the  whole.  We  think  payments  and  over-pay- 
ments occurring  in  this  way,  may  be  adjusted  on  a  plea  of 
set-off;  and  if,  on  a  fair  and  just  accounting,  the  balance  be 
in  favor  of  the  defendant,  that  he  may  have  judgment  for  it 
against  the  plaintiff.  We  see  no  trace  in  the  evidence  of  any 
purpose  by  either  party  to  give  or  claim  any  sum  by  way  of 
grataity.  If  over-payments  were  made  negligently  or  by  misr 
take,  they  can  be  rectified  so  long  as  they  are  not  barred  by 
the  statute  of  limitations;  and  if  they  could  be  recovered  in 
an  independent  action,  they  are  a  proper  subject  of  set-off: 
Code,  sections  2900,  3469.  The  jury  allowed  the  whole  of 
the  plaintiff's  account,  and  disallowed  all  of  the  defendant's. 
There  was  much  conflict  in  the  evidence,  and  if  we  were  sure 
the  case  turned  ahme  on  the  superior  credibility  of  one  set  of 
witnesses  over  the  other,  we  should  not  disturb  the  verdict; 
bat,  under  the  charge  of  the  court,  we  think  the  jury  most 
probably  treated  the  defendant's  account  as  excluded  from 
their  consideration  upon  a  technical  question  of  pleading. 

2.  As  to  ruling  out  the  defendant's  book,  we  cannot  pro- 
nounce, from  what  is  before  us,  that  the  court  erred.  Pre- 
cisely what  was  testified  as  a  foundation  for  introducing  the 
book  is  not  stated.  Whether  selling  shingles  and  tools  was 
in  the  line  of  tiie  defendant's  regular  business,  does  not  appear. 
Neither  does  it  appear  that  he  kept  daily  entries.  On  the 
contrary,  the  account  annexed  to  the  plea,  which  he  testified 
was  taken  from  his  book,  is,  as  to  some  of  the  debits  and  all  of 
the  credits^  wholly  without  dates,  not  even  showing  the  year, 
much  less  the  month  or  day.     Again,  many  of  the  charges 
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are  for  cash,  one  item  of  $90  00,  one  of  $75  00,  one  of  $60  00, 
and  two  of  $50  00  each.  We  are  inclined  to  think  that  book 
euties,  except  for  the  mere  purpose  of  refreshing  a  witness' 
recollection,  are  not  evidence  of  such  transactions:  3  Pick., 
96, 109;  14  Ibid.,  8;  13  N.  H.,  421 ;  1  Fairfield,  9;  1  Yeates, 
347;  2  Ibid.,  254;  4  Dallas,  163;  8  Watts,  39,  47;  1  Day, 
104;  20  Conn.,  258;  9  76W.,  84;  1  Harrington,  346;  8 
John.,  211 ;  12  /6/d.,  461 ;  13  Scamraon,  120;  6  Halsted,  189; 
2  Ibid.,  345;  1  Ibid.,  95;  3  Zabriskie,  457;  4  Wash.  C.  C, 
698;  8  Hammond,  494;  17  Ohio,  156.  There  would  seem 
to  be  good  reason  for  admitting  books  to  prove  very  small 
sums  of  cash  advanced  in  the  regular  course  of  business,  but 
where  the  amount  is  of  such  importance  that  a  receipt  or  some 
written  evidence  might  be  reasonably  called  for  by  the  party, 
books  alone  would  be  unsafe.  Of  course,  in  particular  lines 
of  business,  such  as  banking,  usage  might  be  found  to  extend 
to  all  amounts  alike.  It  has  occurred  to  us,  furthermore, 
that  as  books  are  admitted  on  the  ground  of  necessity,  (2  Hill, 
8.  C,  677;  1  KeUy,  233;  17  Georgia  Iteports,6iy;  20  Ibid., 
365,)  the  change  of  the  law  making  parties  themselves  com- 
petent witnesses,  may  have  a  bearing  on  the  general  subject. 
Where  the  person  who  made  the  book  is  or  can  be  examineil, 
the  reason  for  admitting  the  book  at  all  is  much  abated  in 
force.  Still,  as  a  party  to  the  suit,  though  competent,  is,  nev- 
ertheless, liable  to  be  discounted  by  thejury  in  credibility,  by 
reason  of  his  interest,  and  as  his  books  may  tend  to  support 
his  credit,  there  may  be  use  for  them  for  that  purpose;  and 
for  that  purpose,  if  for  no  other,  there  yet  may  be  reason  to 
admit  them.  We  incline  to  think  so. 
Judgment  reversed. 


William  Bagley,  plaintiff  in  error,  vs.  John  T.  Roberson, 

defendant  in  error. 

I.  In  an  action  of  trover  against  an  administrator,  who  converted  the  prop> 
erty  since  the  death  of  his  intestate,  the  verdict  and  judgment  against  the 
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uefendaat  are  correct,  and  the  execution  describing  him  as  administrator, 
following  the  declaration  in  that  particular,  follows  the  judgment,  the  words 
*<imiiiistrator,  etc.,  being  merely  descripHo  persona ^  a  description  of  the 
defendant. 
^-  An  administrator  who  fraudulently  converts  property  of  another  after  the 
<»«ath  of  intestate,  is  personally  liable  for  the  tort. 

Trover.  Administrators  and  executors.  Executions.  Be- 
'<>re  Judge  Crawford.  Chattahoochee  Superior  Court. 
March  Term,  1876. 

Reported  in  the  opinion. 

Caby  J.  Thornton,  for  plaintiff  in  error. 

Blandford  &  Garrard,  for  defendant. 

Jackson,  Judge. 

1.  This  affidavit  of  illegality  was  grounded  upon  the  idea 
"latas  the  suit  was  against  Bagley,  as  administrator,  and  the 
verdict  against  the  defendant,  and  judgment  against  defend- 
ant, and  the  execution  against  Bagley,  administrator,  the  ex- 
^tioii  did  not  follow  tiie  judgment,  and  the  verdict  and  judg- 
ment did  not  follow  the  declaration.  But  the  declaration  alleges 
that  Bagley  converted  the  property  to  his  own  use  after  the 
death  of  intestate;  therefore  the  verdict  against  defendant,  and 
tke judgment  against  defendant,  were  right,  and  the  execution 
simply  told  who  defendant  was  as  set  out  in  the  declaration; 
^t  is,  that  he  was  administrator,  etc.,  but  it  did  not  com- 
mand the  money  to  be  made  de  bonis  testatoris,  or  rather  of 
the  goods  of  the  intestate,  but  out  of  Bagley's  own  goods. 
Both  the  declaration  and  fi.  fa,,  in  adding  to  his  name  f' ad- 
ministrator," etc.,  merely  described  him :  51  Georgia  Reports, 
482,  and  did  not  at  all  vitiate  the  process  or  make  it  differ 
from  the  judgment. 

2.  That  the  judgment  against  him  was  right  there  can  be 
no  doubt.  He  converted  the  goods  to  his  own  use  after  the 
death  of  his  intestate,  and  became  personally  bound:  15 
Georgia  Reports,  189. 

Judgment  affirmed. 
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Southwestern  Railroad  Company  vs.  Baldwin. 

Southwestern  Railroad  Company,  plaintiif  in  error,  m.   , 

E.  9.  Baldwin,  defendant  in  error. 

Where  the  proceedings  on  an  application  for  the  writ  of  certiorari  arc  not 
returned  to  the  next  term  of  the  superior  court,  unless  such  court  convenes 
within  twenty  days  after  the  issuing  of  the  writ,  the  certiorari  should  be 
dismissed. 

Ckrtiorari.  Before  Judge  Clark.  Sumter  Superior  Courk 
April  Term,  1876. 

Reported  in  the  decision. 

S.  C.  Elam,  for  plaintiff  in  error. 

B.  P.  HoLLis;  Allen  Fort;  J.  N.  Hudson,  for  defend- 
ant. 

Warner,  Chief  Justice. 

This  was  a  certiorari  from  a  justice's  court,  and  on  the  hear- 
ing thereof  it  was  made  to  appear,  as  shown  by  the  record 
and  bill  of  exceptions,  that  the  certiorari  was  sanctioned  on 
the  17th  of  September,  1874,  but  was  not  returned  into  court 
or  lodged  in  the  clerk's  office  of  the  court  to  which  it  was  re- 
turnable, until  the  October  term  thereof,  1875.  The  defend- 
ant in  certiorari  made  a  motion  to  dismiss  it,  which  the  court 
overruled,  and  the  defendant  excepted. 

The  overruling  the  defendant's  motion  to  dismiss  the  cer- 
tiorari was  error,  in  view  of  the  provisions  of  the  4057th  sec- 
tion of  the  Code,  which  requires  all  writs  of  certiorari  to  be 
made  returnable  to-  the  next  8U|)erior  court  after  the  issuing 
of  the  same,  unless  the  court  shall  sit  within  twenty  days  after 
the  issuing  of  said  writ.  In  this  case,  the  writ  was  issued  in 
September,  1874,  and  not  returned  uutil  the  October  term  of 
the  court,  1875. 

Let  the  judgment  of  the  court  below  be  reversed. 
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William  T,  AIcDadb,  plaintiff  in  error,  vs.  Willis  A. 
Hawkins  d  al.,  defendants  in  error. 

1.  That  a  request  to  charge,  set  out  in  the  motion  for  a  new  trial,  was  made 
and  denied,  must  be  verified  by  the  judge  in  the  bill  of  exceptions,  or  else- 
where in  the  record,  or  this  court  will  not,  where  the  new  trial  has  been 
refused  below,  entertain  that  ground  of  the  motion,  over  the  objection  of 
opposing  counsel,  presented  at  the  proper  time. 

2.  The  making  of  any  request  to  charge  is  not  sufficiently  verified  in  the  pres- 
ent case. 

3-  The  jury  had  evidence  before  them  to  warrant  the  verdict. 

Practice  in  the  Supreme  Court.  Charge  of  Court.  New 
trial.  Before  Judge  Clabk.  Suinter  Superior  Court.  Octo- 
ber Adjourned  Term,  1875. 

Report  unnecessary. 

GuERRY  &  Son,  for  plaintiff  in  error. 

B.  P.  Hollis;.  N.  a.  Smith,  for  defendants. 

Bleckley,  Judge. 

1.  The  motion  for  new  trial  is  the  speech  of  the  party,  not 
of  the  judge.  When  the  new  trial  is  granted,  the  judge  may  be 
considered  as  speaking  to  the  same  effect;  but  when  it  is  re- 
fused, there  is  no  such  inference  to  be  drawn,  for  the  refusal  may 
have  been  because  the  recitals  in  the  motion  were  unfbundt*d 
in  fact.  If  a  request  to  charge  was  made,  as  alleged  in  the 
motion,  what  is  more  easy  than  to  say  so  in  the  bill  of  excep- 
tions? What  the  charge  requested  was,  need  not  be  repeated 
in  the  bill  of  exceptions;  all  that  is  necessary  is,  to  affirm 
there  that  the  charge,  as  set  out  in  the  motion,  was  requested 
and  refused.  Even  this  is  not  requisite,  if  the  precaution  is 
taken  to  liave  the  judge  declare,  over  his  own  signature,  else- 
where in  the  record,  as,  in  an  entry  on  the  motion,  or  in  his 
order  overruling  the  motion,  that  the  recitals  are  true.  It  is 
enough  that  their  truth  be  vouched  by  the  judge  somewhere ; 
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but  he  alone  can  authenticate  them,  and  if  there  be  no  authen- 
tication, they  cannot  be  considered  by  the  supreme  court ;  cer- 
tainly not,  if  objection  be  made  by  counsel  for  the  defendant 
in  error,  at  tlie  opening  of  the  argument :  Thompson  vs.  The 
Georgia  Railroad  and  Banking  Company ,  55  Georgia  Reports, 
458. 

2.  It  is  not  stated  in  the  bill  of  exceptions  before  us,  or 
anywhere  in  the  record,  that  the  request  to  charge  was  made  ; 
and  objection  was  taken  at  the  proper  time  to  our  acting  on 
that  ground  of  the  motion.  We,  consequently,  treat  it  as  not 
in  the  case. 

3.  While  the  evidence,  perhaps,  is  not  strong  enough  to 
compel  the  verdict,  it  seems  to  us  quite  sufficient  to  warrant 
it;  and  there  was  no  abuse  of  discretion  in  refusing  a  new 
trial. 

Judgment  affirmed. 


Douglass  &  Douqlass,  plaintiffs  in  error,  vs.  E.  L.  Eblin, 

defendant  in  error. 

A  bona  fide  purchaser,  without  notice  of  a  judgment  when  he  buys  from  the 
defendant  in  fi,  fa.,  is  protected  by  four  years'  possession  of  the  land, 
though  it  be  levied  on  after  his  purchase,  the  levy  remaining  inactive  until 
his  four  years'  possession  was  complete ;  the  land  is  discharged  in  such  case 
from  the  lien  of  the  judgment. 

Judgments.  Levy  and  sale.  Statute  of  Limitations.  Be- 
fore Judge  KiDDOO.  Randolph  Superior  Conrt.  November 
Term,  1875. 

Reported  in  the  opinion. 

E.  L.  Douglass,  by  Z.  D.  Harrison,  for  plaintiffij  in  error, 

A.  Hood  ;  L.  C.  Hoylb,  for  defendant. 


ATLANTA,  JULY  TERM,  1876.  153 

Dickson  vs.  Thurmond. 

Jackson,  Judge. 

This  case  differs  from  Braswell  vs.  Flummery  56  Georgia 
Repoiis,  594,  only  in  this  respect.  In  that  case,  the  levy  was 
made  before  the  purchaser,  who  held  four  years,  bought  from 
defendant  in  fi.  fa.  In  this  case  the  levy  was  made  after  he 
bought.  In  both  cases  the  levy  was  idle,  inactive,  did  not 
move,  until  the  bona  fide  purchaser  had  held  the  land  four 
years.  An  inactive  levy  is  proof  of  as  much  laches  as  no  levy 
at  all.  The  plaintiff  may  sleep  his  lien  to  death  in  one  case 
as  well  as  the  other.  As  no  notice  of  the  judgment  is  brought 
Iiome  to  the  purchaser  in  this  case,  the  whole  court  think  that 
the  purchaser  is  protected  on  the  principle  decided  in  Bras- 
well  vs.  Plummer^  supra. 

Judgment  affirmed. 


Thomas  Dickson,  plaintiff  in  error,  vs.  Green  Thurmond, 

defendant  in  error. 

Where  a  justice  of  the  peace,  in  issuing  an  attachment,  neglects  to  add  to  his 
signature  words  or  letters  denoting  his  office,  they  may  be  added  on  mo- 
tion, after  proving  that  such  officer  was  duly  authorized  to  issue  attach- 
ments, that  he  had  signed  in  his  official  capacity,  and  had  omitted  the 
words  of  office  accidentally. 

Attachments.  Amcudment.  Practice  in  the  Superior  Court. 
Before  Judge  Hill.  Crawford  Superior  Court.  March  Term, 
1876. 

Keported  in  the  decision. 

A.  L.  Miller;  B.  M.  Davis;  M.  D.  Stroud,  for  plaintiff 
in  error. 

Bacon  &  Rutherford,  for  defendant 
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Koebuck  vt.  The  Sute  of  Georgia. 

Warner,  Chief  Justice. 

It  appears  from  the  reconi  aod  bill  of  exceptions  in  tliis 
case  that  Dickaon,  the  plaiatiS*,  made  aa  affidavit  before  T. 
A.  Grace,  J.  P.,  lor  the  purpose  of  obtaining  an  attachment 
against  Thurmond,  tlie  defemlaut,  but  in  issuing  th?  attach- 
ment the  name  of  T.  A.  Grace  only  was  signed  to  it,  the  let- 
ters J.  P.  being  omitted  from  his  signiiture.  The  plaiatiET 
made  a  motion  before  the  court  to  amend  the  altachment  by 
allowing  the  said  T.  A.  Grace,  who  was  then  in  court,  to  put 
the  letters  J.  P.  to  liie  signature  to  the  attachment,  on  prov- 
iug  (hat  said  Grace  was  a  lawful  actiug  jiistioe  of  the  gieaoe  ia 
and  for  the  coiiuly,  and  as  such  had  signed  said  attachraeat, 
and  by  oversight,  or  negligeuoe,  had  failed  to  add  the  letters 
J.  P.  to  Ilia  signature.  The  court  refused  to  allow  the  proof, 
or  the  amendment  to  be  made,  and  dismissed  the  attachment, 
whereui>on  the  plaintiff  excepted. 

This  case  conies  within  the  ruli" 
adminigtratar,  te.  Perkerson,  47  G 
controlled  by  it. 

Let  the  judgment  of  the  court  b 


Martha  J.  Roebuck,  plaintiff*  in 
Georqia,  defendac 

1.  Demand  for  Iria]  is  not  cause  for  dischai 
demaod  was  made  and  at  the  next  suci:ee< 
paneled  and  qualified  to  try  Ihe  prisoner. 

2.  That  there  were  such  juries  al  both  ler 
court  affirmatively,  in  order  for  it  to  revc 
court  denying  the  discharge. 

3.  A  meie  recital  in  a  motion  for  discharge  ] 
the  superior  court  refused  (o  grant,  with  ni 
bill  of  exceptions  or  elsewhere  in  the  feco 
there  was  a  jury  al  the  second  of  the  two 

4.  Where  the  bill  of  exceptions  states  that  tl 
demanded,  were  found  at  the  April  term. 
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copied  in  the  record,  sho¥r5  that  they  were  found  at  April  term,  1874,  the 
term  tt  which  the  demand  was  made,  the  record,  and  not  the  bill  of  excep- 
tions, win  be  considered  as  givixig  the  true  date  of  the  finding. 

• 

CrimiDal  law.  Demand  for  trial.  Practice  in  the  Su- 
preme Coart.  Before  Judge  Wright.  Dougherty  Superior 
Court.    October  Adjourned  Term,  1875. 

Beport  DDDCoesaary. 

H.  Morgan,  by  D.  H.  Pope,  for  plaintiff  in  error. 

B.  B.  Bower,  solicitor  general,  for  the  state.  ^ 

Bleckley,  Judge. 

The  bills  of  indictment,  if  we  are  to  date  by  the  record  ancj 
not  by  the  bill  of  exceptions,  were  found  at  April  term,  1874, 
We  have  evidence  that  at  that  term  and  at  October  term,  1875, 
there  were  juries  impaneled,  but  no  authentic  evidence  that 
there  was  any  jury  at  October  term,  1874.  The  statute  pre- 
scribes  the  conditions  of  discharge,  and  they  involve  the  im- 
paneling of  juries  at  two  successive  terms.  We  can  neither 
assame  the  conditions,  nor  dispense  with  them. 

Judgment  affirmed. 


John  W.  Thursby,  plaintiff  in  error,  vs.  Sarah  H.  Myers, 

defendant  in  error. 

(BucKMT,  Judge,  was  providentiaUy  prevented  irom  presiding  in  this  case.) 

I.  A  deed  dated  aoth  of  July,  1821,  though  improperly  admitted  to  probate 
and  record,  which  the  attorney  who  brought  the  suit  obtained  either  from 
the  plaintiff  or  the  agent  of  the  plaintiff,  is  admissible  in  evidence  as  an 
ttdcnt  deed  more  than  thirty  years  old,  the  appearance  being  genuine, 
todthe  attestation  and  probate  being  right  except  proof  of  delivery. 

a.  An  exemplified  copy  of  a  will  from  the  ordinary's  office  is  presumptive 
Foof  that  it  was  properly  probated,  otherwise  it  could  not  have  been  re- 
corded :  Code,  section  3822.  Whether  Mord.  Myers  was  an  abbreviation 
rf  Mordecai  Myers  was  a  question  for  the  jury;  and  when  the  devisee  and 
Vol,  lvu,  h. 
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the  executrix  are  the  same  person,  and  the  demise  is  in  the  name  of  the 
devisee,  the  assent  of  the  executrix  to  the  legacy  will  be  presumed ;  and 
the  will,  as  a  muniment  of  title,  should  be  admitted  in  evidence,  though 
objected  to  on  the  above  grounds,  and  though  letters  testamentary  were  not 
offered  in  evidence,  it  being  certified  by  the  ordinary  that  such  letters  had 
been  issued. 

3.  The  instruction  of  the  court  to  the  jury  to  strike  out  certain  years,  naming 
them,  from  the  defendant's  adverse  possession,  is  erroneous,  as  it  withdraws 
from  the  jury  the  trial  of  the  fact  of  possession  during  those  years,  and  ex- 
presses an  opinion  thereon ;  but  if  the  entire  proof  shows  beyond  any  dis- 
pute that  defendant  never  was  in  possession  seven  continuous  years,  he  was 
not  hurt  by  the  charge,  and  a  new  trial  will  not  be  granted  for  such  charge, 
because  it  could  not  have  affected  the  verdict. 

4.  The  record  of  a' derivative  or  intermediate  deed  in  a  chain  of  title  .within 
time,  will  not  cure  the  failure  to  record  in  time  the  original  deed,  or  first 
deed  from  the  state's  grantee,  so  as  to  affiect  title  in  another  from  the  same 
grantee  of  the  state,  acquired  before  such  record  of  the  intermediate  deed. 

5.  After  a  lot  of  land  is  drawn,  and  before  the  grant  from  the  state  issues, 
the  equitable  title  thereof  is  in  the  drawer,  and  the  legal  title  is  in  the  state 
for  the  use  of  the  drawer,  on  his  payment  of  the  grant-fee ;  and  as  this 
equitable  title  is  vendible — transferable — when  it  is  sold,  the  legal  title  in 
the  state,  which  was  for  the  use  of  the  drawer,  became  title  for  the  use  of 
his  vendee,  on  the  grant-fee  being  paid ;  therefore,  when  the  grant  issued 
to  the  drawer,  the  legal  title  which  would  have  passed  into  the  drawer  if 
he  had  not  sold  his  equitable  estate,  passes  through  him  into  his  vendee  by 
virtue  of  the  statute  of  uses,  and  clothes  the  vendee  with  the  complete  title 
the  moment  the  grant  is  issued.  Such  title  being  thus  complete  in  the  ven- 
dee, any  subsequent  deed  made  by  the  drawer  after  the  grant,  can  convey 
no  title,  all  title  legal  and  equitable  having  passed  out  of  the  drawer  to  his 
first  vendee;  hence  a  deed  made  before  grant  but  after  draw,  will  author- 
ize recovery  in  ejectment  over  any  deed  made  by  the  drawer  after  the 
grant. 

6.  Though  a  tenant  be  put  in  possession  of  land  with  the  understanding  that 
he  shall  hold  it  a  certain  time,  yet  if  he  abandon  the  possession  and  leave 
the  land  vacant,  the  understanding  that  he  was  to  hold  possession  will  not 
keep  the  possession  continuous. 

7.  The  verdict  was  authorized  by  the  law  and  the  evidence. 

Deeds.  Wills.  Evidence.  Presumption.  Prescription. 
Charge  of  Court.  Registry.  Grant.  Title.  Ejectment.  Pos- 
session. Before  Judge  Wright.  Decatur  Superior  Court. 
May  Term,  1876. 

« 

Reported  in  the  opinion. 
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D.  A.  Russell,  for  plaintiff  in  error, 

B.  B.  Bower;  Campbell  &  Gurley,  for  defendant. 

Jackson,  Judge. 

The  demise  was  laid  in  the  name  of  Mrs.  Myers,  who 
claimed  title,  as  devisee,  under  the  will  of  her  husband.  Her 
husband's  title  was  a  deed,  dated  20th  of  July,  1821,  to  Mord. 
Myers,  signed  by  two  witnesses,  admitted  to  record  in  1867, 
but  under  a  probate  deficient  in  showing  delivery  to  Myers. 
This  deed  was  made  by  Davis  to  Myers  before  he  granted, 
but  after  he  drew  the  land;  and  this  was  the  plaintiff's  title. 
The  defendant  held  under  the  same  grantee  from  the  state  on 
a  deed  younger  than  the  grant.  The  jury  found  for  the  plain- 
tiff, the  defendant  excepted,  and  assigns  for  error  several  rul- 
ings of  the  court,  which  are  now  before  us  for  review. 

1.  The  first  assignment  is  that  the  court  erred  in  admitting 
the  deed  from  Davis  to  Myers.  It  was  admitted  as  an  an- 
cient deed.  The  proof  was  that  plaintiff's  attorney  got  it 
either  from  Mrs.  Myers,  the  plaintiff,  or  from  her  agent,  he 
could  not  remember  which.  We  think  the  deed  was  properly 
admitted,  it  being  more  than  thirty  years  old,  and  coming 
from  the  proper  custody.  It  is  true  that  there  was  no  pos- 
session under  it,  but  it  was  executed  in  the  presence  of  two 
witnesses,  one  of  whom  swore  he  saw  it  signed,  and  also  that 
the  other  witness  saw  it  signed,  and  being  defective  solely  for 
want  of  proof  of  delivery,  we  think  its  age  entitled  it  to  go 
in:  31  Georgia  Reports,  599;  33  Ibid.,  565;  43  Ibid.,  165. 

2.  The  next  error  alleged  was  the  admission  of  the  exem- 
plified copy  of  the  will.  It  came  as  a  copy  of  a  record  from 
the  ordinary's  office  of  Chatham  county.  It  could  not  have 
got  on  record  unless  it  had  been  proven,  and  the.  presump- 
tion is  that  it  was  duly  admitted  to  probate.  The  Code  cov- 
ers the  point:  Code,  sections  3822,  2432.  As  the  plaintiff 
claims  as  devisee,  it  is  not  necessary  that  she  show  letters  tes- 
tamentary; the  will  is  her  muniment  of  title,  and  being  her- 
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self  the  nominated  executrix,  aact  the  ordinary  having  certified 
that  she  took  out  letters,  it  will  be  [ireaiinied  that  she  assented 
to  the  l^cy. 

3.  The  defendant  claimed  by  prescriptive  title  also,  and  the 
court  told  the  jury  to  strike  out  certain  years  wliea  there  was 
DO  possession.  The  ground  of  error  does  not  fully  appear, 
blanks  being  left  therein  not  filled  up;  but  we  think  there 
may  be  enough  to  show  that  the  court  did  express  hta  opinion 
on  facts  to  the  jury,  and  this  is  prohibited  by  the  statute  in 
positive  terms.  But  the  question  is,  did  it  hurt  the  defend- 
ant? We  think  not,  fur  the  reason  that  in  no  view  of  the 
fiictfl  is  continuous  possession  for  sr ' " 

4.  It  is  also  alleged  as  error  thai 
that  if  both  original  dee<)8  from  t1 
were  not  recorded  in  time  it  cou 
record  in  time  of  defendant's  first  <j 
intermediate  or  derivative  deed  was 

'We  see  no  error  in  the  charge. 

6.  But  the  great  controllingquei 
counsel  especially  requested  us  to  r 
older  than  the  grant,  but  made  afL 
title  to  the  plaintiff  as  he  could  n 
.  a  younger  deed  made  after  the  gr 
question  has  been  clearly  settled  b; 
It  is  true  that  in  16  Georgia  Rep 
older  than  the  grant  was  admilte< 
NING,  in  delivering  the  opinion,  e 
miasibility  on  the  fiict  that  if  thi 
when  the  deed  was  made,  a  perfect  i 
dee,  and  thought  they  might  be  ab 
fore  admitted  the  deed.  It  is  tn 
show  from  the  old  common  law  w 
no  estoppel  on  the  grantee,  and  his : 
the  same  judge,  afterwards,  in  deli 
court  in  two  cases,  settled  this  cast 
ney,  23  Qeorgia  Reporia,  383,  it  wa 
the  draw  and  before  the  grant,  the 
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drawee,  and  the  legal  title  in  the  state  for  hiR  use  when  he  paid 
the  graDt^fee,  that  this  equitable  title  was  vendible  or  trans- 
ferable, and  on  its  sale  or  transfer  the  state  held  the  legal 
title  for  the  use  of  the  transferee,  and  that  the  moment  the 
drawer  paid  the  grant  fee  and  got  the  grant,  the  legal  title> 
without  stopping  in  the  dmwer,  passed  at  once  into  the  trans- 
feree by  the  statute  of  uses,  and  thus  the  transferee  held  the 
complete  title,  legal  and  equitable.  So  in  Dudley  &  Henderson 
vs.  BradshaWy  23  Georgia  Reports^  17,  the  same  point  is  dis- 
tinctly ruled.  These  cases  cover  this,  and  the  holder  of  this, 
old  deed  made  before  the  grant,  has  the  better  title  to  this 
land. 

6.  We  think  that  there  is  nothing  in  the  point  that  because 
the  tenant  put  in  possession  of  land,  obligated  himself  to  con- 
tinue there  a  certain  term  of  years,  and  vacated  it  against  his 
bargain^  therefore,  that  the  land  was  not  vacant^  but  the 
owner  iu  adverse  possession  all  the  time. 

7.  There  is  evidence  and  law  to  sustain  the  verdict. 
Judgment  affirmed. 


GfiOBGB  Freeman,  plaintiff  in  error,  t».  Pattline  Bins- 
wanger, defendant  in  error. 

I.  Where  an  execution  commanded  the  proper  officer  to  leyy  upon  "the 
goods  and  chattels,  lands  and  tenements  of  £.,  maker,  and  N.,  administra- 
tor of  G.,  deceased,  indorser/'  the  estate  of  the  deceased  was  not  subject 
to  levy  thereunder. 

3.  In  the  absence  of  proof  to  the  contrary,  the  presumption  is  that  the  execu- 
tion followed  the  judgment  on  which  it  was  founded,  and  it  was  therefore 
properly  rejected  when  offered  in  evidence  to  bind  the  estate  of  deceased. 

Administrators  and  executors.  Executions.  Judgments. 
Presumptions.  Before  Judge  Hill.  Bibb  Superior  Court. 
October  Adjourned  Term,  1875. 

Reported  in  the  decision. 

Hall,  Lofton  &  Babtlbtt,  for  plaintiff  in  error. 
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Lanier  &  Anderson,  Hill  &  Harris,  for  defendant. 

Warner,  Chief  Justice. 

• 

This  was  a  claim  case,  on  the  trial  of  which,  as  appears 
from  the  bill  of  exceptions,  the  plaintiff  offered  in  evidence  a 
Ji,  fa,  issued  from  the  justice's  court  in  favor  of  Freeman, 
assignee,  vs.  Ezzell,  maker,  and  Newton,  administrator  of 
Goolsby,  deceased,  for  J75  00,  principal,  besides  interest  and 
cost,  which  commanded  the  proper  officer  that  of  the  goods 
and  chattels,  lands  and  tenements  of  Ezzell,  maker,  and  New- 
ton, administrator  of  Goolsby,  deceased,  iudorser,  he  cause 
to  be  made  the  principal,  interest  and  cost  thereof,  etc.  The 
above  fi,  fa.  was  levied  on  certain  described  land  and  im- 
provements, as  the  property  of  Goolsby,  deceased,  and  claim- 
ed by  the  claimant.  When  the  plaintiff  offered  in  evidence  the 
fi.fa.j  the  counsel  for  the  claimant  objected  on  the  ground  that 
the  fi.  fa.  was  against  Newton  individually,  and  not  in  his 
representative  character,  and  did  not  bind,  and  could  not  be 
levied  on,  the  property  of  Goolsby,  deceased.  The  court  sus- 
tained the  objection,  and  the  plaintiff  excepted. 

When  cases  are  tried  before  a  justice  of  the  peace,  he  is 
required  to  render  judgment  therein  according  to  the  law  and 
facts  of  each  case:  Code,  section  4156.  The  law  requires  that 
in  a  suit  against  an  executor  or  administrator,  in  his  repre- 
sentative character,  that  the  judgment  must  be  de  bonis  testa-- 
tmnSy  except  when  he  pleads  ne  unques  eocecutoVy  etc.:  Code, 
section  3573.  The  legal  presumption  is  that  the  execution 
offered  in  evidence  in  this  case  followed  the  judgment,  and  if 
so,  the  judgment  was  not  rendered  de  bonis  testatoris^  and  did 
not  bind  the  land  of  Goolsby,  the  deceased  intestate,  so  as  to 
authorize  a  levy  and  sale  thereof,  under  the  fi.  fa.  mentioned 
in  the  record,  as  his  property.  There  was  no  error  in  sustain- 
ing the  claimant's  objection  to  the  admissibility  of  the  plain- 
tiff's^./a.  in  evidence,  for  the  purpose  of  subjecting  the  land 
levied  on  as  the  property  of  Goolsby,  deceased. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Wheeler  vs,  Thomas. 

A.  W.  Wheeler,  sheriff,  plaintiff  in  error,  vs.  George  W. 

Thomas,  defendant  in  error. 

1.  In  answer  to  a  rule  against  a  sherifT  for  neglect  of  duty  in  levying  upon 
and  selling  property,  he  cannot  set  up  that  he  was  served  by  defendant 
with  an  affidavit  of  illegality  which  was  predicated  solely  on  his  own  or 
his  deputy's  neglect  of  duty.  No  man  can  take  advantage  of  his  own 
wrong,  or  that  of  those  under  his  authority  and  subject  to  his  control. 

2.  In  answer  to  rule,  the  sheriff  may  show  that  the  Ji.  fa,  has  been  paid  off 
in  whole  or  in  part,  and  thereby  that  the  plaintiff  has  not  been  injured  by 
his  default  to  the  extent  claimed,  and  it  is  error  to  strike  such  answer  on 
demurrer,  and  make  the  rule  absolute  for  the  whole  sum  apparently  due 
on  the  face  of  the  fi,  fa. 

3.  While  a  rule  nisi  calling  upon  the  sheriff  to  show  cause  why  he  should  not 
be  attached  for  contempt  in  not  paying  over  the  sum  found  due  on  the  rule 
absolute,  is  necessary  before  an  order  for  attachment  against  him  shall  issue, 
yet  the  rule  nisi  calling  upon  him  to  show  cause  why  he  does  not  pay  the 
money,  may  also  contain  in  itself  a  rule  nisi  for  attachment.  The  essential 
thing  is  that  the  sheriff  shall  not  be  attached  and  imprisoned  without  an 
opportunity  to  be  heard. 

Sheriff.     Levy  and  sale.     Damages.     Contempt.     Before 
Judge  Clakk.     Sumter  Superior  Court.     April  Term,  1876, 

Reported  in  the  opinion. 

Hawkins  &  Hawkins;  B.  P.  Hollis,  for  plaintiff  in 
error. 

GuERRY  &  Son,  for  defendant. 

Jackson,  Judge. 

This  was  a  rule  against  the  sheriff  to  show  cause  why  he 
should  not  pay  over  a  certain  sum  of  money  to  the  plaintiff 
on  account  of  failure  to  sell  defendant's  property  and  col- 
lect the  same.  The  sheriff  showed  for  cause,  in  his  answer, 
that  defendant  had  interposed  an  affidavit  of  illegality  on  two 
grounds:  first,  that  he  had  pointed  out  other  property,  and 
the  sheriff  had  not  levied  on  it;  and,  second,  that  he  had 
received  no  notice  of  the  levy  from  the  sheriff;  and  also  to  the 
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effect  that  the  rule  nid  was  for  too  much;  that  the  JLfa.  bad 
been  reduced  by  other  payments  not  credited  thereon,  and  iu 
support  of  this  last  ground  he  appended  the  affidavit  of  W.  A. 
HikwkinSy  the  defendant,  that  he  had  paid  certain  suras  there- 
on, and  that  no  such  amount  as  that  claimed  in  the  rale  nisi 
was  due.  The  plaintiff  demurred  to  this  answer,  the  court 
sustained  the  demurrer,  and  made  the  rule  absolute  for  the 
amount  claimed  in  the  rule  nisi,  and  ordered  the  sheriff  at- 
tached, eta  There  were  sundry  affidavits  in  respect  to  tlie 
amount  due  on  the  fi,  fa.  The  errors  assigned  are:  first,  thai 
the  affidavit  of  illegality  protected  the  sheriff;  second,  that  the 
court  erred  in  sustaining  the  demurrer  to  the  sheriffs  answer, 
and  making  the  rule  absolute  for  the  entire  amount;  and, 
third,  that  the  court  erred  in  attaching,  or  ordering  the  sheriff 
attached,  without  prior  rule  ni8i  calling  on  him  to  show  cause 
why  he  should  not  be  attached. 

1.  In  respect  to  the  affidavit  of  illegality  we  think  that  it 
cannot  protect  the  sheriff.  The  grounds  are,  the  sheriff's 
neglect  of  duty  in  not  levying  upon  property  in  possession  of 
defendant,  pointed  out  by  him,  and  in  not  giving  defendant 
notice  of  levy.  The  sheriff  cannot  protect  himself  by  his  own 
neglect  of  duty,  and  his  deputy's  neglect  is  the  same  as  his 
own.  At  least,  he  cannot  defend  himself  by  setting  up  that 
n^lect. 

2.  In  respect  to  the  second  point,  we  are  constrained  to  hold 
that  the  sheriff  was  entitled  to  show  that  the^./a.  was  paid  off 
in  whole  or  in  part,  so  as  to  fix  the  measure  of  his  liability. 
Prima  fade  the  plaintiff  is  hurt  or  injured  to  the  amount  on 
the  face  of  the^.  /a.  appearing  due  thereon,  but  the  sheriff 
may  show  that  this  amount  was  not  correct,  and  that  the  plain- 
tiff is  not  injured  that  much.  Suppose  the  sheriff,  in  his 
answer,  said  the  whole  fi,  fa.  was  paid  off,  and  the  answer  was 
not  traversed  but  stricken  on  demurrer,  should  a  rule  absolute 
go  against  the  sheriff  unless  the. plaintiff  traversed  the  an- 
swer and  the  flict  was  found  against  it?  Certainly  not.  So 
if  half,  or  any  part  were  paid  off,  ought  the  sheriff  still  to 
pay  the  plaintiff  allf    The  rule  oAsoluU  binds  the  sheriff 
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forever ;  be  cannot  go  behind  it ;  shall  the  plaintiff  get  money 
oat  of  him,  which  he  not  only  never  lost  by  ihe  aheriff^a  de- 
fauttf  bat  never  lost  at  all?  It  has  been  decided  by  this  court 
tliat  two  things  are  necessary  to  fix  the  sheriff's  liability  by 
rule— ooDtempt  of  court  in  not  executing  its  process,  and  in- 
juiy  to  the  plaintiff:  Oowart  vs.  Dunbar y  56  Georgia  Reports, 
417 ;  Hwnter  V9,  PkiUipa,  Ibid.,  634 ;  Code^  section  3949. 
Of  oourse  injury  to  the  plaintiff  includes  or  involves  the 
ammrU  of  die  injury,  and  the  sheriff  is  at  liberty  to  lessen 
that  amount  by  showing  that  the  plaintiff  has  been  paid  on 
thej!./a.,  since  judgment,  money  not  credited  thereon,  and 
thus  that  he  is  injured  only  so  much  as  remains  due.  In  re- 
spect to  the  affidavits  of  what  is  due,  we  cannot  see  how  they 
were  oonsitlered  or  could  have  been  on  demurrer  to  the  sheriff's 
aofiwer.  On  the  traverse  of  the  answer  testimony  could  be 
heard,  the  onus  being  on  the  sheriff  to  show  that  the  amount 
doe  on  the  &ce  of  the  fi*  fa,  ought  to  be  lessened  by  sums 
paid  to  the  plaintiff  since  judgment. 

3.  In  r^rd  to  the  third  point,  we  think  the  regular  course 
would  be,  afler  rule  absolute,  to  serve  rule  nisi  upon  the  sheriff 
to  show  why  he  should  not  be  attached  for  contempt  for  not 
pftying  over  the  money  found  in  that  rule  absolute,  as  held  in 
Wheder  vs.  Harrison,  at  this  term ;  but  in  this  case  the  rule 
Am  does  call  upon  the  sheriff  to  show  cause  both  why  he 
should  not  have  rule  absolute  go  against  him  and  why  he 
should  not  be  attached.  The  two  are  blended  in  one,  and 
this,  though  irregular,  seems  to  have  the  sanction  of  this  court : 
18  Oeorgia  Reports,  361.  We  reverse  the  judgment  of  the 
court  below  solely  on  the  ground  that  the  court  erred  in  not 
permitting  the  sheriff  to  show,  that  since  judgment  sums  had 
been  paid  up0n'  the  fi.  fa.  which  were  not  credited  thereon, 
tod  that  thus  he  had  not  injured  plaintiff  as  much  as  plaintiff 
sieged.  Of  course  we  do  not  mean  to  overrule  what  Judge 
Lyon  said  in  SO  Oeorgia  Reports,  664,  in  regard  to  the 
sheriff  having  nothing  to  do  with  the  equities  between  plain- 
tiff and  ^fendant.  We  mean  simply  to  hold  that  the  sheriff, 
in  answer  to  rale,  can  show  that  the  fi.fa.  has  been  paid  in 
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Savannah,  etc..  Railroad  Companjr  vs.  George  &  llartneQ. 
whole  or  in  part,  in  order  to  fix  the  injury  lie  has  doue  tlie 
plaintiff. 
Judgment  reversed. 


Savannah,  Griffin  and  Nohth  Alabama  Railroad 
Company,  plaintifiF  in  error,  vs.  Geoeqe  &  Habtnett, 
defendants  in  error. 

I.  Though  Ihe  evidence  be  confiicting,  if  it  is  sufficient  to  support  the  ver- 
dict, this  court  wiU  not  control  the  discre'''"'  "f  '*••  ■•'"■"  h»lnnr  in  ™rin. 
ing  a  new  trial  on  the  ground  that  the  vei 

1.  Newly  discovered  evidence  which  migh 
by  the  exercise  of  proper  diligence,  is  no 

Evideifce.  New  trial.  Before 
Superior  Court.     February  Term, 

The  following,  taken  in  connect 
ficiently  reports  this  case: 

Evidence  for  plaintifft,  made,  ii 
Defendant's  train  starteil  from  tl 
running  pretty  rapidly;  whea  nei 
the  whistle  was  blown,  and  the  spec 
was  passing  through  a  "cut;"  sei 
place  shortly  afterwards  and  fuuni 
side  the  track;  the  body  was  still  v 
rising  from  a  lai^  cut  in  the  hi 
horse  along  the  railroad;  they  tun 
point  there  were  evidences  of  a  ! 
caught  its  foot  and  fellen  on  the  t 
that  the  horse  had  been  pushed  i 
distance;  the  wound  was  blee<]ing 
was  worth  $125  00  to  $150  00. 

Evidence  for  defendant  was,  in  1 
was  moving  slowly ;  the  engineer  I 
according  to  bis  orders;  did  not  c 
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was  a  io^gy  morning;  lie  saw  sometbing  dark  on  the  track, 
thought  it  was  a  bush;  when  within  about  thirty  feet,  saw  it 
was  a  horse;  it  was  perfectly  dead  and  stiff;  was  lying  on  the 
embankment  with  its  head  downwards  and  its  hips  resting 
against  the  track;  could  easily  have  stopped  the  train  before 
reaching  it,  but  did  not  do  so,  seeing  it  was  dead;  the  cow- 
catcher of  the  engine  struck  it  and  threw  it  from  the  track;  it 
gave  no  signs  of  life;  was  not  dragged  by  the  engine. 

Two  witnesses  for  the  defense  swore  that  they  saw  the  horse 
within  an  hour  or  an  hour  and  a  half  after  the  train  had  pass- 
ed; that  it  was  stiff  and  swollen,  having  the  appearance  of 
having  been  dead  several  hours;  saw  very  little  blood. 

One  of  the  grounds  for  a  new  trial  was  the  following  newly 
discovered  evidence:  1st.  McKay  and  Fleak,  who  would  tes- 
tify that  they  passed  the  place  where  the  horse  was  found 
some  three  hours  before  the  train  which  was  alleged  to  have 
killed  it,  and  that  it  was  then  lying  by  the  railroad  appear- 
antly  dead  and  stiff.  2d.  The  testimony  of  R.  O.  Jones,  who 
woald  testify  that  he  saw  the  horse  five  or  ten  minutes  after 
the  passage  of  defendant's  train,  and  that  it  was  stiff  and 
seemed  to  have  been  dead  for  some  time.  The  affidavit  of 
defendant's  agent  at  Griffin  in  support  of  this  ground  stated 
that  he  knew  nothing  of  McKay's  testimony  until  after  the 
trial,  but  that  from  Fleak  he  had  learned  the  facts  set  forth 
above  shortly  after  the  alleged  killing  of  the  horse. 

Speeb  &  Stewart,  for  plaintiff  in  error. 
E.  W.  Hammond,  for  defendants. 

Warner,  Chief  Justice. 

The  plaintiffs  brought  their  action  against  the  defendant  to 
recover  damages  for  the  alleged  killing  of  a  certain  brown 
mare  by  the  careless  and  negligent  running  of  its  trains  upon 
its  road.  On  the  trial  of  the  case  the  jury  found  a  verdict 
in  favor  of  the  plaintiffs  for  the  sum  of  $100  00.  A  motion 
for  a  new  trial  was  made  on  various  grounds,  which  was  over- 
ruled by  the  court,  and  the  defendants  excepted. 
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1.  The  main  question  on  the  trial  was,  whether  the  plaia- 
tifis'  mare  was  killed  by  the  defendant's  railroad  train  or  not 
killed  hy  it,  and  in  relation  to  that  point  in  the  case  the  evi- 
dence waB  conflicting.  The  jury,  as  it  was  their  province  to 
doundertheevidence,  found  a  verdict  in  favor  of  the  plaiiitiffi, 
and  there  is  sufficient  evidence  in  the  record  to  sustain  it  if 
they  believed  the  plaintiffii'  witnesses,  which  was  a  question  for 
them  to  determine,  and  not  a  question  for  tlie  court  to  de<nde. 

2.  As  to  the  newljr  discovered  evidence,  the  main  fiict  sought 
to  be  proved  by  it  appears  to  have  been  known  to  tiie  defend- 
ant's agent  before  the  trial,  and  by  the  exercise  of  proper  dil- 
igence ooiild  have  been  had  at  the  trial,  even  if  that  evidence 
was  not  merely  cumulative.  We  find  no  l^;al  error  in  over- 
ruling the  motion  for  a  new  trial  on  tl 

disclosed  in  the  record. 

Ijet  the  judgment  of  the  court  below 


Willis  A.  Hawkins,  plaintiff  in  erroi 
Sumter,  defendant  in 

1.  A  Kt-ofT  by  Dote  or  account  cuinot  be  pleaded 
as  to  airest  the  execution  i»ued  thereon;  mucfa 
davit  oPiltegatitj  to  a  tax  execution. 

3.  A  municipal  or  county  corporBtion  must  be  e 
nues  for  local  govemineiit  upon  principles  of  [ 
will  not  favor  any  intemiption  of  such  collectii 
claiming  set-off. 

Ill^ality.     Judgments.     Taxes.     S 
.Clabk.    Sumter  Superior  Court.     Af 

Reported  in  the  opinion. 

WiLLiB  A.  HAWKiira;  Allen  Fob'] 

B.  P.  HOLLIS,  for  defendant. 
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Jackson,  Judge. 

Tkis  was  an  affidavit  of  illegality  upon  the  ground  that  the 
county  owed  Hawkins  the  amount  of  the  tax  fi.  fa, ;  the 
court  dismissed  it  and  Hawkins  excepted. 

1.  We  think  that  the  court  was  right.  If  the  execution 
had  been  issued  on  an  ordinary  judgment,  it  could  not  have 
been  arrested  by  such  an  affidavit.  It  might  have  been  stopped 
in  equity  if  the  allegation  were  made  of  plaintiff's  insolvency, 
but  not  otherwise.  More  certainly  is  due  to  a  \Axfi.fa,  issued 
to  keep  up  the  county  government,  to  raise  revenue  to  hold 
courts,  pay  juries,  build  bridges  and  all  ordinary  county  pur- 
poses of  usefulness  and  necessity,  than  to  an  ordinary  fi. 
Ja. ;  and  if  this  affidavit  would  not  stop  such  an  ordinary 
execution,  of  course,  a  fortiori,  it  cannot  stop  this. 

2.  But  outside  of  all  this  we  think  the  county  is  entitled 
to  collect  its  taxes  without  hindrance.  It  is  part  of  the  state 
government.  The  machinery  of  that  government  moves  in 
great  part  by  the  county  funds.  The  judicial  process  of  the 
courts  would  stop  but  for  the  county  co-operation.  The  jury 
system,  the  jail,  as  a  place  of  temporary  or  final  imprison- 
ment to  await  or  suffer  the  penalties  of  the  criminal  law,  are 
kept  up  by  the  county  finances.  The  interest  is  too  big, 
too  much  the  state's,  to  suffer  any  and  everybody  to  use  her 
courts  to  impede  the  counties  in  collecting  taxes  that  property 
in  the  counties  is  liable  for,  and  we  rather  think  that  in  this 
res{)ect  the  counties  ought  to  be  put  on  an  equal  footing,  even 
with  the  state  herself.  However  this  may  be,  we  have  held  that 
a  municipal  government  could  not  be  arrested,  even  in  equity, 
in  collecting  her  revenues  by  set-offs  of  the  tax-payers.  The 
government  must  have  the  money  for  great  public  purposes, 
and  the  tax-payer  must  pay  it,  and  then  he  can  sue  if  the 
municipality  owe  him  aught  and  recover  it:  Wayne  et  al.  vs.^ 
CUy  of  Savannahj  56  Georgia  Reports,  448.  If  this  be  so 
even  in  equity  and  in  the  case  of  a  city  government,  where 
does  this  affidavit  against  the  county  of  Sumter  stand  ?  Cer- 
tainly not  upon  any  law  of  which  we  have  ever  heard. 

Judgment  affirmed. 
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Samuel  T.  Scott,  plaintiff  in  error,  m.  Harriett  M.  Tay- 
TX)B  ei  al.,  defentUnts  in  error. 

I.  S,  brought  ejectment  against  T.  Defendant's  wife,  Mrs.  T.,  filed  her  bill, 
alleging  that  S.,  who  was  her  brother,  had  purchased  the  land  for  her,  un- 
der an  agreement  to  give  his  notes  for  the  purchase  money  and  take  title  in 
his  own  name  until  such  money  should  be  paid ;  that,  in  the  meantime, 
she  and  her  family  were  to  have  possession  of  the  property  during  her 
natural  life,  and  at  her  death  il  should  go  to  her  children ;  that  they  went 
into  possession  in  1S5S,  and  so  remained  to  the  present  time  without  other 
interruption  than  this  suit,  commenced  in  1S73;  and  that  all  the  purchase 
money  had  been  paid.  The  prayer  was  that  the  ejeclmentsuit  be  enjoined 
and  S.  decreed  to  convey  title  to  complainant  and  her  children  under  the 
aforesaid  agreement ; 

f/ilJ,  thai  a  demurrer  to  this  bill,  for  want  of  equity,  was  properly  overruled.  - 

1.  Under  the  above  state  of  facts,  the  two  cases  being  tried  together,  a  ver- 
dict is  too  general  which  provides  that  upon  the  payment  of  a  certain  sum 
by  complainant  to  defendant,  the  latter  should  execute  and  deliver  10  the 
former  "  a  deed  in  fee  simple  to  (he  premises  in  disnute."  Notice  should 
be  taken  of  complainant's  life-tenancy  and  of  th 

3.  Where  the  jury  had  not  awarded  to  defendant 
to  which  he  was  entitled,  it  was  error  in  the  cou 
ditioned  upon  the  failure  of  the  complainant  to 
of  interest.     The  defendant  was  entitled  to  a  ni 

Equity.     VeHict.     Interest.     New 
Hall.    Rockdale  Superior  Court.    A] 

Reported  in  the  decision. 

Clark  &  Pace;  Georqe  W.  Gleji 


J.  J.  Floyd,  for  defendant. 

Wabkbr,  Chief  Justice. 

It  appears  from  the  record  and  bill 
case,  that  Scott  hrought  an  action  of  eje( 
Taylor  to  recover  the  possession  of  a  ce 
parcel  of  land  in  the  town  of  Conye 
Pending  the  action  of  ejectment,  Mrs 
wife  of  the  defendant  therein,  filed  ber  I 
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of  the  court,  in  whicli  she  alleged,  in  substance,  that  the  land 
in  dispute  was  purchased  by  Scott,  who  was  her  brother,  from 
Alman,  for  the  sura  of  $332  17,  under  an  agreement  tiiat  Scott  ' 
should  give  his  notes  for  the  purchase  money,  with  his  father 
as  security,  and  take  a  deed  in  his  own  name  until  the  pur- 
chase money  sliould  be  paid,  and,  in  the  meantime,  she  and 
her  family  were  to  have  possession  of  the  property,  and  to  hold 
it  during  her  natural  life,  and  then  it  was  to  go  to  her  chil- 
dren, her  husband,  Alford  Taylor,  being  insolvent.  Accord- 
ing to  this  agreement,  on  the  15th  of  November,  1858,  Alman 
conveyed  the  land  to  Scott  by  deed,  complainant  and  her  fam- 
ily going  into  possession  of  the  same  with  the  knowledge  and 
consent  of  Scott,  and  have  remained  in  the  uninterrupted  pos- 
session of  the  same  until  the  commencement  of  Scott's  action 
of  ejectment  in  July,  1873.  The  complainant  further  alleges 
that  she  has  paid  all  the  purchase  money  due  for  said  land, 
the  holder  of  the  claim  kindly  consenting  to  receive  one-half 
of  the  amount  thereof  in  full  payment,  amounting  to  the  sum 
of  $165  00.  Wherefore  complainant  prayed  that  Scott  miglit 
be  enjoined  from  prosecuting  his  said  action  of  ejectment  and 
be  decreed  to  execute  a  deed  of  conveyance  to  the  complainant 
and  her  children  to  the  land,  in  accordance  with  the  aforesaid 
allied  agreement.  By  consent  of  the  parties  the  bill  and  the 
common  law  action  of  ejectment  were  tried  together.  At  the 
trial  of  the  case  Scott  made  a  motion  to  dismiss  the  complain- 
ant's bill,  which  was  overruled  by  th^  court,  and  Scott  ex- 
cepted. 

The  trial  then  proceeded,  when  there  was  a  good  deal  of 
evidence  introduced  by  the  respective  parties,  which  was  con- 
flicting. The  jury,  under  the  charge  of  the  court,  found  a 
verdict  in  favor  of  the  defendant  in  the  ejectment  suit,  and 
found  the  following  verdict  in  the  equity  cause:- "We,  the 
Jury,  find  and  decree  in  favor  of  the  complainant,  Harriet 
Taylor.  We  find  and  decree  that  complainant,  Harriet  Tay- 
lor, do  pay  or  cause  to  be  paid,  on  or  before  the  15th  day  of 
JSovember  next,  (1J376)  to  the  defendant,  Samuel  Scott,  the 
sum  of  $90  00  principal,  and  the  sum  of  $25  20  interest  there- 
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on,  and  the  further  sum  of  $25  00  for  tax  paid  by  said  de- 
fendant on  the  premises  in  dispute,  and  the  sum  of  $3  50  in- 
terest thereon,  these  several  sums  making  together  the  sum  of 
$143  70.  And  we  further  find  and  decree  that  on  the  pay- 
ment of  said  sum  of  $143  70,  the  said  defendant,  Samuel  Scott, 
execute  and  deliver  to  the  complainant  a  deed  in  fee  simple 
to  the  premises  in  dispute." 

A  motion  was  made  for  a  new  trial  on  various  grounds, 
amongst  others,  that  the  court  erred  in  not  dismissing  com- 
plainant's bill  at  the  hearing,  because  the  verdict  of  the  jury 
did  not  cover  all  the  issues  submitted  to  them,  and  because 
the  amount  of  interest  found  in  favor  of  the  defendant,  on  the 
money  advanced  by  him,  was  erroneous  under  the  evidence. 
In  disposing  of  the  motion  for  a  new  trial,  the  court  held  thai 
the  verdict  was  erroneous  as  to  the  amount  of  interest  allowed 
the  defendant  under  the  evidence,  and  granted  a  new  trial  on 
that  ground,  unless  the  complainant  should,. within  ten  days 
from  notice  of  the  judgment,  pay  to  the  defendant,  or  deposit 
with  the  clerk  of  tlie  court  for  him,  $22  57,  that  being  the 
difference  between  what  the  verdict  was  and  what  it  should 
have  been,  in  the  opinion  of  the  court,  under  the  evidence,  and 
if  so  paid  or  deposited,  then  a  new  trial  should  l)e  refused, 
and  overruled  the  motion  for  a  new  trial  on  all  the  other 
grounds  contained  therein;  whereupon  the  defendant  ex- 
cepted, and  assigns  the  same  as  error. 

1.  In  view  of  the  allf^tions  contained  in  the  complain- 
ant's bill,  there  was  no  error  in  the  refusal  of  the  court  to  dis- 
miss it  at  the  hearing. 

2.  The  verdict  of  the  jury  was  wrong,  inasmuch  as  it  did 
not  find  that  the  complainant  was  only  entitled  to  a  life  estate 
in  the  land,  and  that  her  children  were  entitled  to  it  after  her 
death,  in  accordance  with  the  terms  of  the  agreement  allied 
in  complainant's  bill ;  whereas,  the  verdict  vests  the  title  to  the 
land  in  the  complainant  alone,  wholly  ignoring  the  rights  of 
her  children,  after  her  death,  under  the  alleged  agreement  as 
set  forth  in  her  bill.     If  the  complainant  was  entitled  to  a 
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specific  execafioii  of  that  agreement  the  verdict  should  have 
been  in  accordance  with  its  terms,  and  not  otherwise. 

3.  The  court  decided  that  the  defendant  was  legally  enti- 
tled to  a  new  trial  an«ler  the  evidence  in  the  record,  but  de- 
prived him  of  that  right  without  his  consent,  by  requiring 
the  complainant  to  pay  the  amount  for  which  the  court,  in  its 
opinion,  thought  the  verdict  should  have  been.  In  other* 
words,  the  court  made  the  verdict  under  the  evidence  instead 
of  the  jury,  and  required  the  defendant  to  assent  to  it,  or  his 
legal  right  to  a  new  trial  should  be  denied  to  him.  The  de- 
fendant refused  to  assent  to  tlie  condition  imposed  on  him  by 
the  court  and  -insisted  upon  his  legal  right  to  a  new  trial. 
According  to  the  ruling  of  this  court  in  Jones  vs.  The  Water 
Lot  Company,  18  Georgia  Reports,  539,  the  judgment  of  the 
court  below  was  error. 

Let  the  judgment  of  the  court  below  be  reversed. 


John  Lowe,  plaintff  in  error,  vs.  The  State  op  Georgia, 

defendant  in  error. 

1.  An  indictment  for  simple  larceny  in  stealing  two  hogs  at  the  same  time  and 
place,  though  alleging  that  one  is  the  property  of  one  person,  and  the  other 
of  another,  covers  but  one  transaction,  and  charges  bat  one  offense,  and 
judgment  thereon  will  not  be  arrested.  ^ 

2.  Proof  that  defendant  stole  one  of  the  hogs  is  sufficient  to  convict  under 
such  an  indictment. 

Criminal  law.  Indictment.  Before  Judge  Wright.  Dough- 
erty Superior  Court.     April  Term,  1876. 

Reported  in  the  opinion. 

Vason  &  Davis,  for  plaintiff  in  error, 

B.  B.  Bower,  solicitor  general,  for  the  state. 
Vol.  Lvii.  12. 
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Jackson,  Judge. 

The  indictmeDt  allied  that  the  defendant  stole  two  hogs 
belonging  to  different  owners  on  the  same  day,  and  in  the  same 
county.  He  was  found  guilty  and  moved  to  arrest  the  judg- 
ment on  the  ground  that  two  offenses  were  charged. 
%  1.  We  think  the  indictment  covers  one  tcanaaction.  and 
charges  but  one  offense,  and  is  good — certainly  goo<)  as  against 
a  motion  to  arrest  the  judgment  afler  verdict. 

2.  The  proof  only  justified  the  conviction  for  stealing  one 
of  the  hogs.  The  penalty  or  punishment  prescribed  by  the 
law,  and  inflicted  by  the  judge,  being  the  same  whether  one 
or  both  were  stolen,  the  verdict  is  sustainefl  by  the  evidence, 
and  the  motion  for  a  new  trial  on  this  groiind  was  properly 
overruled. 

Judgment  affirmed. 


Kern  &  Loeb,  plaintiffs  in  error,  vs.  H.  K.  Thurber  & 

Company,  defendants  in  error. 

A  title  obtained  by  fraud,  though  voidable  in  the  vendee,  will  be  protected  in 
a  bona  fide  purchaser  from  such  vendee,  without  notice.  The  evidence  of 
notice  of  the  fraud  was  not  sufficient. 

Sales.    Fraud.    Before  Judge  Crawford.    Muscogee  Su- 
perior Court.     November  Term,  1875. 

Beported  in  the  decision. 

L.  C.  Levy,  Jr.,  by  R.  J.  Moses,  for  plaintiffs  in  error. 

Peabody  &  Brannon,  for  defendants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintifls  against  the 
defendants  to  recover  the  possession  of  eleven  barrels  of  sugar. 
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of  the  alleged  value  of  $300  00,  to  which  the  plaintiffs 
claimed  title.  On  the  trial  of  the  case,  the  jury,  under  tiie 
charge  of  the  court,  found  a  verdict  for  the  plaintiffs  for  the 
sum  of  $292  90.  The  defendants  made  a  motion  for  a  new 
trial  on  the  several  grounds  tiierein  fet  forth,  which  was  over- 
ruled by  the  court,  and  the  defendants  excepted. 

It  appears  from  the  evidence  in  the  record,  that  the  plain- 
tifls,  in  the  month  of  April,  1875,  sold  in  New  York  to  Bar- 
nard &  Company,  of  Columbus,  Georgia,  a  bill  of  goods, 
which  were  shipped  to  them  at  the  latter  place,  a  part  of 
which  was  the  eleven  barrels  of  sugar  in  controversy.  Before 
the  arrival  of  all  the  goods  in  Columbus,  the  plaintiffs  learned 
that  Barnard  &  Company  were  insolvent)  and  stopped  the 
delivery  of  the  goods  in  transitu — that  is  to  say,  that  portion 
of  them  which  had  not  reached  the  place  of  destination,  but 
the  eleven  barrels  of  sugar  had  reached  Columbus,  and  were 
sold  and  delivered  by  Barnard  &  Company  to  the  defendant^, 
and  paid  for  by  them  at  the  price  which  the  sugar  cost  in 
New  York.  The  evidence  in  the  record  is  that  on  the  24tii 
of  April,  1875,  the  date  of  the  sale  of  the  sugar  to  the  defend- 
ants by  Barnard  &  Company,  the  latter  were  in  good  credit 
and  standing  as  merchants.  The  plaintiffs  proved  tiiat  in 
March,  1875,  before  the  bill  of  goods  was  purchased  of  them, 
that  Barnard  &  Company  had  mortgaged  their  stock  of  goods 
to  secure  an  indebtedness  to  the  amount  of  $14,467  46,  the 
same  being  a  much  larger  amount  than  the  value  of  their 
entire  stock  of  goods.  The  mortgages  upon  their  goods  had 
not  been  i^eoorded  at  the  time  the  defendants  purchased  the 
sugar  of  them,  and  there  is  no  evidence  that  the  defendants 
had  any  knowle<1ge  thereof  at  that  time,  but,  on  the  contrary, 
the  evidence  is  that  they  were  in  good  credit  and  standing. 
The  court  charged  the  jury,  "that  if  they  believed  from  the 
testimony  that  Barnard  &  Company  obtained  the  goods  by 
fraud  and  misrepresentation,  and  with  the  intent  to  sell  and 
convey  away  the  same  to  defraud  their  creditors,  then  Barnard 
&  Company  got  no  legal  title  to  the  same,  and  could  convey 
none  to  the  defendaivts  if  they  had  notice  of  such  fraud  in  the 
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purchase,  or  of  such  fraudulent  intent  in  the  sale  to  then).  If 
the  defendants  knew  that  Barnard  &  Company  obtained  the 
sugars  from  the  plaintiffs  by  fraud,  and  sold  the  same  to  them 
with  a  view  to  hinder  and  delay  and  defraud  their  creditors, 
or  to  keep  from  paying  the  plaintiffs,  and  this  was  known  to 
the  defendants,  that  will  render  void  the  sale  to  defendants. 
If*  defendants  had  notice  that  the  sugars  were  bought  by 
fraud  from  the  plaintiffs,  and  they  bought  from  Barnard  & 
Company  to  assist  them  in  defrauding  the  plaintiffs,  or  even 
if  they  bought  the  goods  to  drive  a  hard  bargain  with  Bar- 
nard &  Company,  they  having  such  notice,  this  would  be 
a  fraud  of  such  character  as  to  void  the  sale  and  render  the 
goods  subject;  but  if  the  purchase  by  the  defendants  was  a 
fair  purchase,  in  the  ordinary  course  of  business,  without 
notice  of  any  fraud  on  the  part  of  Barnard  &  Company,  then 
they  got  a  good  title,  and  the  pro(>erty  is  theirs.  The  whole 
case  turns  upon  the  bona  fides  of  the  transaction,  and  this  is 
to  be  determined  from  the  testimony." 

So  far  as  the  purchase  of  the  goods  by  Barnard  &  Company 
of  the  plaintiffs  being  fraudulent  there  can  be  no  doubt,  ac- 
cording to  the  statement  of  facts  disclosed  in  the  record;  but 
is  there  sufficient  evidence  in  the  record  that  the  defendants 
had  notice  of  that  fraud  at  the  time  they  purchased  the  goods 
from  Barnard  &  Company,  to  have  authorized  the  charge  of 
the  court  in  relation  to  that  point  in  the  case  and  the  verdict 
of  the  jury  in  pursuance  thereof?  A  title  obtained  by  fraud, 
though  voidable  in  the  vendee,  will  be  protected  in  a  bona 
fide  purchaser  without  notice:  Code,  sections  2640,  2650. 
Fraud  is  not  to  be  presumed,  but  must  be  proved;  but  being 
iu  itself  subtle,  slight  circumstances  may  be  sufficient  to  carry 
conviction  of  its  existence.  What  is  the  evidence  in  the  record 
going  to  show  that  the  defendants  had  any  knowledge  what- 
ever of  the  fraud  of  Barnard  &  Company  in  purchasing  the 
sugar  from  the  plaintiffs  at  the  time  they  purchased  the  same 
from  Barnard  &  Company?  The  only  circumstance  from 
which  such  knowledge  is  sought  to  be  inferred,  is  that  tlie 
defendants  bought  the  sugar  on  arrival  from  Barnard  &  Com- 
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pany,  who  delivered  it  to  thera  at  defendant's  store,  they  pay- 
ng  therefor  the  cost  of  the  sugar  in  New  York,  which  was 
about  one  cent  per  pound  less  than  the  cost  of  the  sugar  deliv- 
ered in  Columbus.  Was  this  a  circumstance  from  which  fraud 
could  be  inferred  so  as  to  charge  tlie  defendants  with  a  knowl- 
edge of  the  fraud  of  Barnard  &  Company  in  purchasing  the 
sugar  from  the  plaintiffs,  the  more  especially  as  Barnard  & 
Company  w^ere  merchants  in  good  credit  and  standing  at  the 
time?  What  is  the  evitlence  of  fraud  on  the  part  of  the  de- 
fendants in  regard  to  the  purchase  of  the  eleven  barrels  of 
sugar  when  closely  examined -and  analyzed?  Barnard  & 
Company  were  .merchants  in  Columbus,  of  good  credit  and 
standing,  on  the  2-lth  day  of  April,  1875.  On  that  day  the 
defendants  purchased  of  them  eleven  barrels  of  sugar,  paying 
cash  therefor  at  the  New  York  price^^t  thirty  and  sixty  days 
credit,  which  was  about  one  cent  per  pound  less  than  the  cost 
of  the  sugar  laid  down  in  Columbus.  It  is  quite  probable 
that  Barnard  &  Company  may  have  intended  to  defraud  the 
plaintiffs  in  making  sale  of  the  sugar,  but  the  fact  that  the 
defendants  purchased  the  sugar  from  them  at  the  time  and  in 
the  manner  disclosed  in  the  record,  without  more,  does  not, 
in  our  judgment,  under  the  law,  make  out  even  2i  prima  facie 
case  of  fraud  against  tiie  defendants.  A  bare  suspicion  of 
fraud  is  not  sufficient  to  charge  a  party  with  it  and  make  him 
liable  therefor  under  the  law.  The  bare  fact  that  the  defend- 
ants purchased  eleven  barrels  of  sugar  of  Barnard  &  Company, 
on  arrival  in  the  city  of  Columbus,  who  at  that  time  were 
merchants  in  good  credit  and  standing,  at  the  New  York  price, 
paying  cash  therefor,  is  not,  without  more,  under  tlie  law,  even 
prima  facie  evidence  of  fraud,  and  the  court  erred  in  overrul- 
ing tlie  defendant's  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  reversed. 
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Joshua  Price,  plaiuliS'  in  error,  c«.  Gilbbrt  M.  Uynb^  ai., 
defendaDta  in  error. 

(Bl.tCkl.ai.  Judfc.  wu  prOTideniuUr  pmcDtcd  from  preuding  in  lUl  cue.) 

A   submission  to  Mr/r  arbilralors,  with  pover  on  their  part  to  call  in  a 

fouttk,  is  not  such  a  submission  as  will  make  the  award  rendCTed  a  statu- 
tory award,  so  as  to  make  it,  on  motion,  the  judgment  of  the  court,  it  not 
being  a.  iubmisiion  of  any  case  pending  in  court,  and  nothing  in  the  lub- 
miuion  showing  that  the  parties  intended  to  proceed  under  the  statute,  or  to 
ha*e  the  award  made  the  judgment  of  the  conn  under  the  statute. 

Ari)ilram*eiit  and  award.     Before  Judge  Ci.ark.     Lee  Su- 
perior Court.     Novemlter  Adjourned  Terai,  187S. 

Reported  in  tlie  opinion. 

W.  A.  Hawkins,  for  plaintiff  ia  ern 

Warbek  &.  Ely,  for  defendants. 

Jackbos,  Judge. 

The  sole  question  in  this  case  is,  wlie 


tory  or  a  couimou  law  award.  Tlie  sul 
arbitrators,  naming  tiiem,  with  their  rif 
in  caite  of  disagreement.  Not  a  word  w 
tlie  award  the  judgment  of  the  court,  nt 
ear-mark  by  witich  it  could  be  ascertaii 
intf  ntion  of  the  parties.  No  case  betwe 
in  court,  and  we  tliiiik  that  this  catse  fal 
pie  ruled  in  27  Georgia  Reports,  368,  ai 
The  submission  does  not  seem  to  have  fi 
all,  and  the  award  cannot  be  a  statutory 
Georgia  Reports,  476 ;  29  Ibid.,  422. 

This  case  is  clearly  distinguishable  fr 
tine,  60  Georgia  Reports,  641.  Then 
ing  in  court,  the  submission  all  right,  ai 
WHS  that  the  two  arbitrators  appointed 
the  third  being  alisent  and  nobody  obj 
no  case  was  pending,  and  the  whole  subm 
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any  evidence  that  the  parties  uitended  to  act  under  the  stat- 
Qte.  We  think  the  court  below  was  right  in  ruling  that  the 
award  should  not  be  made  the  judgment  of  the  court^  and  we 
affirm  the  judgment. 


WooTOON  L.  GuNNEiJB,  plaintiff  in  error,  vs.  Isaac  B. 
Deavours,  defendant  in  error. 

I-  Where  the  effect  of  the  judgment  of  this  court  is,  that  no  legal  suits  had 
ever  b«en  commenced,  or  legal  judgments  rendered,  on  the  notes  in  con- 
troTtrsy,  such  prior  proceedings  cannot  be  pleaded  as  former  recovery,  or 
pendency  of  former  suit,  to  subsequent  actions  on  such  notes,  even  though 
comaenced  before  the  remUiitur  from  this  court  was  made  the  judgment 
of  the  court  below. 

2.  An  appeal  must  not  only  be  frivolous,  but  intended  for  delay  only,  to  au- 
tltorixe  a  judgment  for  twenty  per  cent,  damages  against  the  appellant. 

Jodgmentfl.    Pleadings.    Actions.    Appeal.     Before  Judge 
Clark.    Webster  Superior  Court.     March  Term,  1876. 

Reported  in  the  decision. 

John  R.  Worrill  ;  J.  A.  Ansley,  for  plaintiff  in  error. 

W.  A.  Hawkins,  for  defendant 

Warner,  Chief  Justice. 

It  appears  from  the  record  and  bill  of  exceptions,  that 
^^vouresued  Gunnells  in  a  justice's  court  on  three  promls- 
^^  notes,  two  for  $100  00  each,  and  the  other  for  $55  31, 
*w  that  an  appeal  was  taken  from  the  decision  of  the  justice 
^  the  superior  court.  On  the  trial  of  the  appeal,  the  defend- 
ant pleaded  a  former  recovery  and  the  pendency  of  a  former 
^nit  for  the  same  cause  of  action.  It  ap|)ears  that  some 
lormer  pretended  suits  had  been  instituted  on  these  same 
notes  in  a  justice's  court,  and  carried  by  an  appeal  to  the 
""perior  court,  where  a  pretended  judgment  was  rendered 
tliereoa,  which  was  brought  up  to  this  court  by  writ  of  error, 
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when  it  was  hel<l  that  tlie  ju<Jgments  were  void :  See  Gun-- 
nelh  vs.  Deavours,  54  Georgia  Reporta,  496.  The  present 
suits  were  commenced  on  the  notes  before  the  remittitur  from 
this  court  was  made  the  judgment  of  the  court  below  declar- 
ing the  pretended  suits  and  judgments  therein  void,  and  it 
was  those  pretended  suits  and  judgments  which  the  defendant 
pleaded  to  defeat  the  plaintiff's  recovery  in  the  present  suit. 
The  court  charged  the  jury  that,  notwithstanding  the  plaintiff 
admitted  the  facts  as  set  forth  in  the  defen<]ant's  plea,  the 
same  would  not  avail  him  as  a  defense,  to  which  charge  the 
defendant  excepted. 

1.  There  was  no  error  in  the  charge  of  the  court  in  rela- 
tion to  this  point  in  the  case.  The  legal  effect  of  the  judg- 
ment of  this  court,  declaring  the  judgments  and  the  proceed- 
ings on  which  the  same  were  founded  void.  Was  to  declare 
that  no  legal  suits  had  ever  been  pending  on  the  notes,  or 
any  legal  judgments  rendered  therein  which  tK>uld  be  pleaded 
as  a  legal  defense  to  the  plaintiff's  action. 

2.  The  jury,  under  the  charge  of  the  court  to  inquire 
whether  the  defendant's  appt^als  were  frivolous,  found  the  fol- 
lowing verdict:  "  We,  the  jury,  find  for  the  plaintiff  the  sum 
of  $256  31,  with  interest  and  cost  of  suit,  and  we  further  find 
the  appeals  frivolous."  On  this  verdict  judgment  was  entered 
for  the  sum  of  $51  06  for  a  frivolous  appeal,  to  which  the  de- 
fendant excepted.  The  charge  of  the  court,  in  relation  to  this 
point  in  the  case,  was  error,  as  well  as  the  judgment  on  the 
verdict  for  $51  06,  for  a  frivolous  appeal.  According  to  the 
provisions  of  the  3631st  section  of  the  Code,  the  appeal  must 
not  only  be  frivolous,  but  intended  for  dday  only,  to  author- 
ize a  judgment  for  twenty  per  cent,  damages  against  an  ap- 
pellant from  a  justice's  court.  The  judgment  of  the  court 
below  will  therefore  be  reversed,  unless  the  plaintiff  shall  con- 
sent to  write  off  from  the  judgment  the  sum  of  $51  06,  and 
in  the  event  he  shall  do  so,  then  the  judgment  of  the  court 
below  to  stand  affirmed. 

Let  the  judgment  be  entered  in  conformity  with  this  opin- 
ion. 
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Joseph  Ellis,  plaintiff  in  error,  vs.  Paul  F.  Hammond, 

executor,  et  aL,  defendants  in  error. 

1.  Where  a  deed  to  land  is  made  on  Sunday,  and  the  money  paid,  the  pos- 
session of  the  land  having  been  previously  given  to  the  vendee,  the  law 
will  leave  the  parties  where  it  finds  them.  Both  being  in  />art  delicto^  al- 
though the  contract  consummated  on  Sunday  be  illegal,  the  courts  will  not 
interfere. 

1.  Payment  in  Confederate  money,  made  in  April,  1865,  both  parties  being 
ignorant  of  the  surrender  of  the  Confederates,  was  good. 

Deeds.  C®ntracts.  Sunday.  Confederate  money.  Pay- 
ment. Before  Judge  Wkight.  Calhoun  Superior  Court. 
March  Term,  1876. 

Reported  in  the  opinion. 

Vason  &l  Davis;  R.  F.  Lyon,  for  plaintiff  in  error. 

Warren  &  Hobbs,  for  defendants. 

Jackson,  Judge. 

Ellis  brought  suit  against  Hammond  for  a  tract  of  land 
lying  in  Calhoun  county.  The  case  was  submitted  to  the 
judge  for  trial  without  a  jury,  with  right  of  exception  to  take 
the  case  to  this  court.  The  facts  were  that  an  agent  of  Ham- 
mond bargained  with  Ellis  for  the  place,  and  moved  Ham- 
mond's bands  thereon.  A  few  days  afterwards  the  price 
agreed  upon,  being  8ome.$92,000  00  in  Confederate  money, 
was  paid  and  a  deed  to  the  land  made.  This  consummation 
of  the  trade,  to-wit:  the  payment  of  the  money  and  the  deed 
to  the  land,  took  place  on  the  10th  of  April,  1865,  on  Sun- 
day. The  presiding  judge  held  that*  he  would  not  interfere 
with  tlie  possession  of  the  land,  and  judgment  was  entered  up 
for  the  defendant.  The  error  assigned  is  that  judgment,  and 
by  it  two  questions  are  made:  Ist.  Can  the  plaintiff  recover 
because  the  deed  was  made  and  the  money  paid  on  Sunday  ? 
2d.  Can  he  recover  because  the  money  was  Confederate  treas- 
ury notes? 
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1.  In  respect  to  the  first  quostion^  it  was  ruled  in  3  Qeor- 
gia  Reports,  182,  that  where  an  illegal  oontract  was  executed, 
neither  a  court  of  law  nor  of  equity  wouhl  interfere  to  aid 
either  party.  The  parties  being  in  pari  ddido  the  law  will 
leave  them  where  it  found  them.  The  defendant  is  found  in 
the  possession  of  this  land,  and  though  the  deed  was  made 
and  the  money  paid  on  Sunday,  and  the  consummation  of  the 
trade  was  thus  illegal,  the  oontract  having  been  executed,  the 
courts  will  help  neither  side.  In  16  Georgia  Reports,  461, 
the  same  principle  was  decided.  In  44  Georgia  Reports,  541, 
it  was  held  that  the  promissor  to  pay  wages,  the  promise  being 
made  on  Sunday,  could  not  set  it  up  as  a  defense;  and  in  44 
Georgia  Reports,  642,  it  was  ruled  that  where  an  illegal  con- 
tract was  made  on  Sunday  and  executed,  the  courts  would  not 
interfere.  In  the  case  at  bar  it  seems  the  verbal  trade  was 
really  made  on  another  day,  and  consummated  on  Sunday. 
This,  therefore,  is  a  stronger  case  for  the  defendant  than  those 
referred  to. 

2.  Can  the  plaintiff  recover  on  the  ground  that  no  consid- 
eration was  paid?  We  think  not.  This  case,  on  this  point, 
is  fully  controlled  by  the  case  in  34  Georgia  Reports,  227. 
Indeed,  that  case  was  stronger  than  this  to  show  want  of  con- 
sideration. In  this  case  no  knowledge  of  any  important  sur- 
render of  the  Confederates  was  known  to  either  party — it  was 
the  10th  of  April,  1865 — ^both  acted  fairly — neither  commit- 
ted any  fraud — and  the  judgment  must  therefore  stand. 

Judgment  affirmed. 


D.  C.  Darke,  plaintiff  in  error,  vs.  Susan  £.  Bush,  defend- 
ant in  error. 

I.  It  is  not  the  ofifice  of  a  promissory  note  given  for  borrowed  money,  to  se- 
cure the  application  of  the  money  by  the  borrower  to  a  given  object,  al« 
though  the  purpose  for  which  the  money  was  borrowed  be  expressed  in  the 
note.  Therefore,  a  judgment  on  the  note,  as  such,  is  no  adjudication  up- 
on any  right  of  the  lender,  growing  out  of  that  part  of  the  instrument. 
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2.  A  representation  made  in  writing  may  be  contradicted  by  parol,  except 
where  it  operate&by  way  of  estoppel.  After  being  acted  un,  it  will  so  operate 
upon  some  issues,  but  may  not  upon  others.  If,  in  reference  to  the  issue  on 
trial,  the  party  acting  upon  the  representation  was,  at  the  time  he  actedy  in 
no  worse  case  with  the  matter  of  the  representation  false  than  with  it  true, 
there  is  no  estoppel  which  affects  that  issue,  and  the  representation  may  be 
contradicted. 

3.  In  1872,  land  to  the  extent  of  the  exemption  allowed  by  the  Code  prior  to 
the  constitution  of  1868,  was  exempt  as  against  a  claim  for  the  purchase 
money.  Consequently,  a  person  who,  in  that  year,  lent  money  to  another 
to  pay  for  land,  was  in  no  worse  situation,  in  respect  to  that  exemption,  if 
the  land  had  been  previously  paid  for  by  the  borrower,  than  if  that  specific 
money  had  been  applied  to  the  purchase.  In  either  case,  the  exemption 
would  prevail.  After  the  land  had  been  duly  laid  of,  in  1873,  as  exempt, 
and  after  the  passage  of  the  act  of  1874,  repealing  exemptions  as  against 
purchase  money,  and  after  judgment,  in  1875,  upon  the  note  for  the  bor- 
rowed money,  and  levy  of  execution  from  such  judgment  on  the  land,  it 
was  competent  to  contradict  a  representation  in  the  note  that  the  money 
was  borrowed  to  pay  for  the  land,  and  parol  evidence  was  admissible  for 
that  purpose,  on  the  trial  of  a  claim  interposed  by  the  wife  of  the  purchaser* 
and  founded  on  the  exemption  right. 

Promissory  notes.  Contracts.  Evidence.  Estoppel.  Home- 
stead. Before  Judge  Pate.  Dooly  Superior  Court.  March 
Term,  1876. 

On  March  15ti),  1875,  judgment  by  default  was  rendered 
in  favor  of  D.  C.  Drake  against  Elijah  BusI),  on  a  promissory 
note  of  which  the  latter  was  maker  and  the  former  payee, 
made  in  1872.  Execution  thereupon  issued,  and  was  levied 
on  a  certain  tract  of  land,  being  the  half  of  land  lot  number 
fiAy-one,  in  the  seventh  district  of  said  county.  Claim  was 
interposed  by  Susan  E.  Bush,  wife  of  defendant  in  fi,  fa. 

On  the  trial,  plaintiff  introduced  the  note,  which  contained 
a  statement  that  the  money  was  ''  borrowed  to  pay  for  one- 
half  of  lot  of  land  number  fifty-one,  seventh  district  of  Dooly 
county,  Georgia;"  also  the  declaration  with  entry  of  ser- 
vice thereon,  the  judgment  by  default,  and  the  fi.  fa.  He 
then  introduced  defendant  to  prove  the  execution  of  the  note. 
^Defendant  testified  that  he  received  the  money,  but  did  not 
recollect  the  terms  of  said  note;  did  not  think  it  was  read 
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over  to  him.     PluiDtiET  testified  that  he  was  present  when  the 
Dote  was  signed,  and  heard  it  read  to  defendant. 

Claimant  inlroduoed  evidence  showing  that  none  of  the 
money  received  by  defeudant  in  fi.  fa.  was  wkA  in  tlie  pur- 
chase  of  the  lot  iu  dispute;  tliat  it  was  paid* for  some  time 
before  tiie  making  of  the  note.  She  further  introdiice<l  the 
proceedings  before  the  ordinary  by  which  the  land  had  beeu 
set  apart,  in  IS73,  as  a  homestead,  upon  her  application  there- 
for, under  section  2040  of  the  Code. 

The  jury,  under  the  charge  of  the  court,  found  the  land 
not  subject,  and  judgment  was  rendered  accordingly.  Plain- 
tiff thereupon  excepted,  and  allege 
That  the  court  erred  in  admittin| 
by  the  claimant;  that  she  being  ( 
to  him,  was  therefore  estopped, 
in  admitting  evidence  to  contradic 
tract.  3d.  That  the  court  erred  ij 
of  estoppel,  when  requested  by  ph 

Thomas  P.  Loyd,  by  Z.  D. 

No  apjiearance  for  defendant. 
Bleckley,  Judge. 

1.  The  judgment  adjudicated  tl 
the  money  from  the  borrower  on  t 
it  settled  nothing  as  to  wliat  was  t 
done  with  the  loan.  The  judgmet 
ing  the  evidence  offered  to  show  tl 
as  the  note  indicated  it  was  or  woi 

2.  Treating  that  part  of  the  insi 
it  was  open  to  contradiction  even 
came  with  the  force  of  an  estoppel 
issue  it  did  not  have  that  force,  fn 
or  falsehood  was  wholly  immateris 
tion,  at  the  time  the  money  was  Ic 


ATLANTA,  JULY  TERM,  1876.  183 

Stilfe  vs.  The  State  of  Georgia. 

3.  Then  the  exemptions  of  the  Code  held  equally  against 
purchase  money  and  all  other  debts:  41  Georgia  ReportSj 
180.  It  was  otherwise  with  the  large  homestead  allowed  by 
the  constitution  of  1868^  and  if  that  had  come  in  question^ 
there  might  have  been  good  reason  for  holding  the  borrower 
e9to|)|H?d :  45  Georgia  Reports,  483.  In  the  case  before  us, 
the  exempt  property  was  laid  off  and  registered  in  the  ordi- 
nary's office  before  judgment  was  rendered  for  the  creditor, 
and  before  the  act  of  1874  was  paased,  changing  the  law 
which  prevailed  at  the  time  of  the  contract.  Granting  that 
the  debt  was  in  fact  lor  purchase  money,  the  family  of  the 
dehtor  may  have  acquired  a  vested  right  which  the  act  of 
1874  could  not  divest.  Upon  this  point  the  court  below 
seems  to  have  ruled  nothing,  and  we,  also,  leave  it  untouched. 
We  simply  say  that,  notwithstanding  the  expression  in  the 
note,  it  was  competent  for  the  claimant  to  prove  that  the  debt 
was  not  for  purchase  money. 

Judgment  affirmed. 


Benjamin  J.  Stiles,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

r.  Where  the  maiQ  current  of  the  evidence  shows  that  defendant  shot  de- 
ceased twice  with  a  pistol  from  an  adjoining  room,  through  the  door,  the 
room  whence  he  shot  being  dark  and  the  other  lighted  up,  several  feet 
being  between  the  two ;  and  that  deceased,  if  armed  at  all,  only  had  a  com- 
mon knife,  and  was  not  near  enough  defendant  to  use  the  knife  upon  him, 
and  that  deceased  was  not  the  assailant,  and  that  defendant  had  made  no 
effort,  in  good  faith,  to  decline  the  combat ;  and  where  it  was  further  proved 
that  several  days  before,  defendant  had  threatened  to  take  the  life  of  de- 
ceased : 

Held,  that  the  evidence  would  have  authorized  a  verdict  for  murder ;  and 
where  the  verdict  was  only  voluntary  manslaughter,  and  the  presiding 
judge  refused  a  new  trial,  this  court  will  not  interfere. 

2.  Evidence  of  threats  made  four  or  five  days  before  the  homicide,  is  admis- 
sible to  show  malice. 

3.  Defendant  cannot  object  to  testimony  of  what  transpired  the  same  night  at 
an  adjoining  village,  when  he  himself  first  introduced  it,  though  afterwards 
it  be  made  to  work  against  him. 
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4.  Where  a  difficulty  commenced  at  one  groggery  and  terminated  at  another, 
the  same  night  in  the  same  village,  all  that  transpired  at  both  groggeries  is 
admissible  as  res  gesttg,  though  some  interval  of  time  may  have  intervened 
between  the  beginning  and  end  of  the  rencoiihter. 

5.  It  is  not  error  in  the  court,  in  charging  the  jury  on  the  subject  of  reason- 
able doubts,  to  tell  them  that  they  should  reconcile  all  the  testimony  if  pos- 
sible, and  if  not,  to  believe  those  whom  they  thought  most  entitled  to 
credit.     The  credibility  of  witnesses  is  matter  peculiarly  within  the  province 

'of  the  jury/ 

6.  In  a  contest,  or  personal  rencounter,  between  two  persons,  where  defend- 
ant s^t  up  the  plea  of  acting  in  self-defense,  sections  4331  and  4333  of  the 
Code  should  be  construed  together;  and  it  must  not  only  appear  that  the 
circumstances  were  sufficient  to  excite  the  fears  of  a  reasonable  man,  and 
that  the  party  killing  really  acted  under  the  influence  of  those  fears,  and 
not  in  a  spirit  of  revenge,  but  it  must  also  appear  that  the  slayer  thought 
and  believed,  and  had  good  reason  to  think  and  believe,  that  the  danger 
was  so  urgent  and  pressing,  at  the  time  of  the  killings  that  in  order  to  save 
his  own  life,  or  prevent  a  felony  on  his  person,  the  killing  of  the  other  was 
absolutely  necessary ;  and  it  must  appear  also,  either  that  the  person  killed 
was  the  assailant,  or  that  the  slayer  had  really  and  in  good  faith  endeav- 
ored to  decline  any  further  struggle  before  the  mortal  blow  was  given. 

Criminal  law.  Evidence.  B^  gestoe.  Witness.  Before 
Judge  Clark.  Macon  Superior  Court.  Dticenaber  Term, 
1875. 

Reported  in  the  opinion. 

Hawkins  &  Hawkins,  for  plaintiff  in  error. 

C.  F.  Crisp,  solicitor  general,  for  the  state. 

Jackson,  Judge. 

The  defendant  was  indicted  for  the  murder  of  Williatn 
Crouch ;  he  was  found  guilty  of  the  offense  of  voluntary 
manslaughter;  he  moved  for  a  new  trial  on  the  grounds 
stated  in  the  record ;  the  motion  was  overruled  by  the  pre- 
siding judge,  the  defendant  excepted,  and  the  refusal  to  grant 
the  new  trial  on  all  of  the  grounds  in  said  motion  is  the  error 
assigned. 

1.  The  first  ground  iq  that  the  verdict  was  contrary  to  the 
evidence  and  the  principles  of  justice,  and'without  evidence  to 
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sustain  it.  The  facta,  in  substance^  were  as  follows:  The  de- 
fendant and  Crouch,  and  two  other  young  men,  were  at  Mon- 
tezuma at  a  ball  or  gome  similar  frolic,  where  some  little 
excitement  arose  between  them,  wherein  defendant  acted 
rather  boisterously  and  violently.  Any  serious  diflBcully, 
however,  was  suppressed,  and  they  all  got  on  the  cars  and 
crossed  the  river  to  Oglethorpe;  there  they  got  off,  went  up 
into  the  town,  renewed  their  frolic  for  a  time,  and  then  got 
into  a  more  serious  quarrel,  which  resulted  in  the  homicide  of 
Crouch.  There  is  some  conflict  in  the  testimony  whether 
Stiles,  the  defendant,  who  lived  at  Oglethorpe,  invited  the 
others  to  get  off  when  they  intended  to  go  to  Andersonville, 
or  whether  they  got  off  on  purpose  to  cause  trouble.  It  is 
certain,  however,  that  they  went  into  a  groggery  on  the  invi- 
tation of  the  defendant,  to  take  a  drink,  and  that  after  taking 
it  they  all  went  off  and  returned  with  fire-crackers,  which 
they  popped  off  in  front  of  the  groggery.  One  of  these 
crackers  was  fired  off  near  defendant's  person,  at  which  he 
took  offense,  drew  his  pistol,  and  began  threatening  the  party. 
After  a  little  while  he  leil,  the  others  resuming  their  sport 
with  the  crackers,  when  he  returned  with  a  pistol  in  each 
hand,  threatening  to  shoot.  The  other  young  men  were  in 
the  groggery,  the  barkeeper  stood  in  the  door  and  told  him 
to  shoot  him,  to  which  defendant  replied  that  he  had  noth- 
ing against  him.  The  young  men  then  got  out,  and  they 
all  went  towards  the  groggery  of  defendant's  father,  which 
was  open,- the  defendant's  father  and  brother  being  in  it.  The 
deien<lant  shot  once  on  the  way  to  his  father's  groggery,  which 
was  not  far  off.  They  all  entered  the  groggery — deceased,  it 
seems,  having  entered  first.  There  were  two  rooms  to  this 
grocery;  the  front  room  was  brightly  lighted  up,  the  rear 
room  in  darkness.  Tlie  defendant's  father  pushed  him  into 
the  dai'k  room,  from  whicli,  through  the  door  between  the 
two  rooms,  he  shot  twice  at  deceased,  who  was  near  the  outer 
door  of  the  front  room.  Both  shots  were  fatal,  and  deceased 
died  in  half  a  minute.  There  is  some  dispute  whether  de- 
ceased had  a  knife  or  not,  and  whether  he  was  advancing  to- 
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wards  defendaDt.  It  is  quite  certain  that  he  must  have  been 
some  distanoe  from  defendant  when  he  was  shot ;  and  though 
the  probabilities  are,  from  all  the  testimony,  that  deceased  had 
a  knife,  and  that  it  was  open,  he  could  not  have  used  it  upon 
defendant,  particularly  with  defendant's  father  between  them. 
There  is  no  evidence  that  deceased  attempted  to  push  defend- 
ant's father  from  between  them,  or  that  tl)ere  was  any  diffi- 
culty at  all  between  deceased  and  defendant's  father.  There 
was  evidence  that  defendant  had  threatened  tfiat  he  would 
take  the  life  of  deceased. 

In  the  light  of  these  facts,  we  think  that  this  defendant  has 
done  remarkably  well  to  escape  the  gallows.*  If  he  had  lieen 
found  guilty  of  murder,  and  we  had  been  called  upon  to  review 
that  verdict,  we  sliould  have  been  constrained  to  say  that  there 
was  evidence  enougli  to  support  it.  Punishment,  five  years 
in  the  penitentiary,  when  the  judge  might  have  sentenced  him 
for  twenty  years,  is  very  light  for  such  a  crime,  and  shows 
that  the  presiding  judge  tempered  justice  with  much  mercy. 
The  verdict  is  in  accordance  with  the  principles  of  justice — 
at  least  the  defendant  is  the  last  man  who  ought  to  complain 
of  it 

2.  The  second  ground  is  that  the  court  erred  in  admitting 
the  testimony  of  Laura  Sykes.  She  swore  that  four  or  five 
nights  before,  defendant  came  to  her  house  and  said  he  had. 
traveled  all  through  Texas,  was  afraid  of  no  man,  and  that  he 
intended  to  kill  deceased,  repeating  the  threat  twice,  and 
cursing  and  abusing  the  deceased.  We  are  utterly  at  a  loss 
to  see  any  legal  reason  why  this  testimony  should  have  beea 
exclude<l.  The  threats  were  evidence  of  malice,  and  proper 
to  be  considered  by  the  jury. 

3.  The  third  ground  is  that  the  court  erred  in  admitting 
the  testimony  as  to  what  occurred  at  Montezuma.  The  de- 
fendant cannot  object  to  it,  for  he  introduced  the  witness  who 
testified  about  it,  and  for  the  purpose,  doubtless,  of  showing 
that  deceased  had  followed  defendant  to  Oglethorpe  after 
some  trouble  at  Montezuma. 
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4.  All  that  transpired  at  the  both  groggeries  was  properly 
admissible  as  part  of  the  res  gestce, 

5,  6.  It  was  objected  that  the  court  said  to  the  jur^,  aftei 
giving  in  chargea  request  of  defendant  very  favorable  to  him, 
on  the  subject  of  circumstantial  evidence,  and  the  exclusion  of 
every  other  reasonable  hypothesis  before  (here  could  be  a  con- 
viction of  murder,  ^'  if  the  state  has  satisfied  you  that  Stiles 
killed  Crouch,  then  the  law  presumed  malice,  and  it  is  in- 
cumbent on  Stiles  to  show  his  innocence/'  Even  if  this  were 
not  law,  which  is  not  conceded,  it  did  not  hurt  the  defendant| 
as  he  was  not  convicted  of  murder. 

It  is  also  objected  that  the  court,  after  charging,  at  the  re- 
quest of  defendant,  that  if  the  jury  believed  that  deceased 
was  advancing  upon  defendant  to  commit  a  serious  personal 
injury  upon  him,  and  he  shot  to  save  his  own  life,  the  jury 
ought  to  find  him  not  guilty,  added  these  words:  ''And  the 
danger  was  so  urgent  and  pressing  that  he  shot  to  save  his 
own  life,"  etc.,  etc  This  seems  to  be  the  plain  language  of  the 
Code  as  laid  down  in  section  4333.  So,  also,  it  was  objected 
that  to  the  charge,  if  defendant  was  acting  under  the  fears  of 
a  reasonable  man  when  he  shot,  the  court  also  added :  "  If 
yon  believe  that  his  life  or  person  was  in  pressing  and  urgent 
peril."  So,  also,  it  was  objected  that  the  court,  in  charging 
one  of  defendant's  requests,  left  out  the  words,  ''  if  these  things 
be  so."  We  think  those  words  were  mere  surplusage,  repe- 
tition, and  that  the  plain  sense  of  the  request  was  fully  given. 
So,  again,  it  was  objected  that  the  court,  in  charging  reason- 
able doubts,  told  the  jury  they  should,  if  they  could,  reconcile 
all  the  evidence,  and  if  they  could  not,  then  that  they  should 
believe  those  most  entitled  to  credit.  It  seems  to  us  that  this 
was  right.  The  main  ground  of  defendant's  counsel,  if  we 
anderstand  it,  seems  to  be  that  section  4331  of  the  Code,  in 
respect  to  the  circumstances  of  the  killing  being  sufficient  to 
excite  the  fears  of  a  reasonable  man,  was  construed  in  connec- 
tion with  section  4333,  which  enacts  that  "  if  a  person  kill 
another  in  his  defense,  it  must  appear  that  the  danger  was  so 

argent  and  pressing  at  the  time  of  the  killing,  that  in  order  to 
Vol.  Lvii.  13. 
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save  his  own  life  the  killing  of  the  other  was  absolntely  neoes- 
sary,"  and  that  the  deceased  was  the  assailant,  etc.,  etc.  We 
think  that  the  two  should  be  construed  together,  and  that  in 
case  of  a  rencounter  like  the  fiicts  here  show,  the  jury  should 
be  of  the  opinion  that  the  defendant  acted  when  he  shot,  ao- 
der  circumstances  calculated  to  excite  the  Tears  of  a  reasonable 
man,  and  that  he  felt,  at  the  moment  he  shot,  and  had  reason  so 
to  feel  from  the  circumstances,  that  he  must  then  shoot  to  save 
his  own  life,  or  limb,  or  person,  and  this  was  &\rly  and  fully 
given  to  the  jury.  We  think,  also,  that  to  justify  the  killing 
in  a  combat  like  this,  that  it  should  appear  that  the  killed 
was  the  assailant,  or  that  the  slayer  had  declined,  or  endeav- 
ored to  decline,  the  combat  in  good  faith:  Code,  section  4333. 
Taking  the  charge  of  the  judge  as  a  whole,  we  think  the  law 
was  &irly  and  fully  given  to  the  jury. 
Judgment  affirmed. 


P.  D.  Dayis,  sheriff,  plaintiff  in  error,  t».  Aabok  L.  Beid 

et  al.,  defendants  in  error. 

1.  Where  the  sheriff  b  mled  for  not  levying  upon  the  defendant's  prcqxrty, 
and  for  returning  the  Ji,  fa,  nulla  bona,  an  answer  that  he  could  find  no 
property  belonging  to  the  defendant  upon  which  to  levy,  and  that  there- 
fore he  made  the  return,  is  sufficient  in  substance. 

> 

2.  If  the  answer  be  defective  in  not  responding  to  specific  allegations  in  the 
rule,  touching  possession  of  certain  property  by  the  defendant  in  Ji.  fa,, 
the  objection  is  matter  for  special,  not  general,  demurrer. 

Sheriff.  Levy  and  sale.  Pleadings.  Before  Judge  Wbight. 
Baker  Superior  Court    May  Term,  1876. 

Three  judgments  were  obtained  in  Baker  superior  oaart 
against  one  Samuel  P.  Davis,  by  Reid  and  others.  Execu- 
tions issued  thereon,  and  were  placed  in  the  hands  of  P.  D. 
Davis,  sheriff,  to  be  levied.  He  returned  them  with  entries 
of  vfiMa  6ona,  stating  that  the  only  property  found  in  posses- 
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8ion  of  defendant  in  fi,  fa.  was  trust  property,  and  not  sub- 
ject to  levy  for  his  debts. 

At  the  next  term  of  the  superior  court,  by  agreement  of 
parties,  the  three  cases  were  embraced  in  one  rule  against  the 
sheriff,  calling  on  him  to  show  cause  why  a  rule  absolute  should 
not  issue,  and  on  failure  to  comply  therewith,  why  he  should 
not  be  attached.  In  the  rule  rmi  it  was  alleged  that  defend- 
ant in  ji,  fa.  was  possessed,  in  his  own  right,  of  a  plantation 
worth  4^5,000  00,  and  personal  property  consisting  of  mules, 
wagons,  etc.,  all  within  the  county  of  Baker. 

Defendant  answered  that  he  could  find  no  property  belong- 
ing to  the  defendant  in  fi.  fa.  on  which  to  levy,  and  that  no 
property  had  ever  been  pointed  out  by  plainti&  or  their  at- 
torneys. 

Plaintiffs  demurred  to  the  answer.  The  demurrer  was  sus- 
tained, and  defendant  excepted. 

Vason  &  Davis;  Storzer  &  Smith;  A.  L.  Hawes,  for 
plaintiff  in  error. 

Warren  &  Hobbs,  for  defendants. 

Bleckley,  Judge. 

1.  The  sheriff  is  not  commanded  by  the  law  or  by  the  ^it, 
to  levy  on  all  property  in  the  defendant's  possession.     The 
command  is  to  levy  on  the  goods  and  chattels,  lands  and  ten- 
ements of  the  defendant.   Possession  is  evidence,  prima  fade^ 
of  ownership:  Oowari  vs.  Dunbar j  56  Georgia  Reports,  417; 
but  the  sheriff  may,  at  his  peril,  take  notice  of  the  true  title; 
and  when  he  answers  to  a  rule  that  he  could  find  no  property 
of  the  defendant  on  which  to  levy,  he  has  made  a  good  an- 
swer, in  substance,  and  one  that  protects  him  unless  it  is  tra- 
versed.   That  there  was  property  of  a  certain  value  in  the  de- 
fendant's poHsession  while  the  writ  was  in  the  hands  of  the 
sheriff,  is  enough  to  change  the  onus;  and,  that  much  appear- 
ing, it  will  devolve  upon  him  to  vindicate  his  answer,  either 
by  showing  exclusive  title  in  some  person  other  than  the  de- 
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fendant,  or  that  the  property  in  question,  though  belonging  to 
defendant,  was  exempt  from  levy  and  sale. 

2.  We  gather  from  the  argument  of  counsel  that  the  sheriff's 
answer  was  deemed  insui&cient,  and  was  stricken,  because  it 
did  not  respond  to  what  was  allied  in  the  nile  nm  touching 
the  possession  of  certain  property  by  the  defendant.  As  the 
answer  was  good,  in  substance,  to  the  ffravamen  of  the  rule, 
the  objection  that  it  did  not  make  discovery  as  to  the  alleged 
possession  should,  if  available  at  all,  have  been  taken  by  spe- 
cial demurrer,  instead  of  by  general  demurrer  as  was  done. 
If  a  defect  of  this  sort  had  been  pointed  out  specifically  it 
might  have  been  amended. 

How  can  the  plaintifib  in  the  execution  admit  what  is  sta- 
ted in  the  sheriff's  answer,  and  still  entitle  themselves  to  a  rule 
absolute?  If  the  answer  is  true,  the  sheriff  ouuld  find  no  prop- 
erty belonging  to  the  defendant.  If  it  is  not  true,  let  it  be 
traversed,  and  let  the  sheriff  have  an  opportunity  of  supportr- 
ing  it  by  proof  if  he  can :  34  Georgia  Reports^  346. 

Judgment  afiSrmed. 


Andrew  J.  WiIiLIAMs,  executor,  et  al.,  executrix,  plaintafib 
m  error,  va,  James  A.  Atwood  et  cU.,  executors,  et  aL, 
defendants  in  error. 

I.  The  execution  must  follow  the  judgment,  and  not  following  it  either  in 
respect  to  the  parties  or  the  amount,  it  is  an  illegal  process ;  if  amended, 
the  levy  falls. 

3.  This  case,  as  now  presented,  was  substantially  decided  by  this  court  when 
here  befcMre. 

Executions.    Levy  and  sale.    Amendment.     Before  Judge 
Clabk.    Sumter  Superior  Court.    April  Term,  1876. 

Reported  in  the  opinion. 

Hawkins  &  Hawkins;  Allien  Fort,  for  plainti£b  in 
error. 
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Lanier  &  Andsbson  ;  B.  P.  Hollis  ;  GufiRfiT  &  Son, 
for  de&odaiito. 

Jackson,  Judge. 

This  identical  case  was  before  this  court,  and  a  decision 
pronounced  thereon,  in  52  Georgia  Reports,  685.  The  only 
difference  in  the  (acts  is,  that  from  the  record  then  before  tlie 
coart  it  did  not  appear  that  any  judgment  was  entered  upon 
the  confession  of  judgment;  whereas,  now  it  appears  that  tlie 
clerk  once  saw  such  a  judgment,  but  it  has  been  lost.  But  it 
still  appears,  even  if  the  recollection  of  the  clerk  could  be 
allowed  to  supply  the  judgment  on  the  trial  of  a  claim  casei 
that  the  eicecution  does  not  follow  such  judgment  as  recol- 
lected by  the  clerk,  either  as  respects  the  amount  or  the  par- 
ties. The  levy  was  dismissed  before,  and  it  was  affirmed  by 
this  court  on  two  grounds :  First,  because  the  Ji.  fa,  did  not 
follow  the  judgment,  considering  the  confession  as  the  judg- 
ment, either  as  regards  the  i)arties  or  the  amount;  and  second, 
because  there  was  no  judgment  entered  on  the  confession; 
If  the  latter  is  now  cured,  the  former  is  not;  and  \{  the  Ji.  fa. 
were  amended,  the  levy  must  fall :  Code,  section  3495 ; 
Manry  d  oLw.  Sheppard,  decided  during  the  present  term. 
The  court,  therefore,  was  clearly  right  in  dismissing  the  levy, 
sod  the  judgment  is  affirmed  :•  See  Co<le,  sections  3636, 
3495 ;  62  Georgia  Reports,  686. 

Judgment  affirmed. 


Jeptha  M.  Bradley  et  a/L,  plaintifis  in  error,  vs.  Ann  D. 

Sadler  et  al.,  defendants  in  error^ 

s  .  Where  a  copy  of  the  bill  of  exceptions  was  not  served  upon  opposite  coun- 
sel until  after  the  expiration  of  ten  days  from  the  certificate  of  the  judge, 
the  writ  of  error  will,  on  motion,  be  dismissed.     (R.) 

2.  That  such  paper  was  sent  to  the  clerk's  office  by  counsel  living  in  an  ad- 
joining county,  and  filed  on  the  fourth  day  after  it  was  certified  by  the  judge, 
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and  associate  counsel  residing  in  the  county  of  the  suit  asked  the  clerk  sev- 
eral times  for  the  papers  in  the  case,  within  time  for  perfect  service,  who 
replied  that  they  had  not  come,  will  not  prevent  the  dismissal.     (R.) 
3;  Whether  a  bill  of  exceptions  may  be  filed  before  service ;  and  whether, 
having  been  filed,  it  can  be  withdrawn  to  perfect  service  ?     Quart.     (R.) 

Practice  in  the  Supreme  Court.  Service.  Practice  in  the 
Superior  Court.  Before  the  Supreme  Court.  July  Term,  1876. 

The  bill  of  exceptions  in  this  case  was  certified  bj  the  judge 
on  May  27tb,  1876;  was  filed  in  the  clerk's  office  ou  the  31st 
and  served  on  June  8thy  1876.  Counsel  for  defendants  moved 
to  dismiss  the  writ  of  error  becausf  the  bill  of  exceptions  was 
not  served  within  ten  days  from  the  date  of  the  certificate  of 
the  judge. 

In  response  to  this  motion,  counsel  for  plaintiff,  as  a  pari 
of  his  argument,  submitted  numerous  affidavits  which,  iti 
substance,  showed  that  one  of  plainti£&'  attorneys  resided  in 
Lexington  and  one  in  Hartwell ;  that  the  attorney  residing 
in  the  former  place,  immediately  upon  receiving  the  bill  of 
exceptions  from  the  judge,  who  resided  in  Warrenton,  for- 
warded it  by  mail  to  the  clerk  of  tlie  superior  court  of  Hart 
county,  where  the  case  was  tried  ;  that  the  original  record  was 
forwarded  by  express ;  that  the  attorney  resident  in  Hart- 
well,  upon  being  informed  that  the  bill  of  exceptions  had  been 
forwarded  by  mail  to  the  clerk,  asked  that  officer  for  the  pa- 
pers in  the  case  for  the  purpose  of  perfecting  service ;  that  be 
was  at  one  time  informed  that  the  papers  bad  not  yet  come, 
and  at  another  that  they  were  in  the  express  office  at  Athens  ; 
that,  as  a  matter  of  fact,  at  the  times  these  various  inquiries 
were  made,  the  bill  of  exceptions  was  of  file  in  the  clerk's 
office,  and  the  original  record  was  in  the  possession  of  the  ex- 
press company  at  Athens ;  that  after  it  was  too  late  to  perfect 
service  within  the  time  prescribed  by  law,  in  response  to  an- 
other demand,  the  clerk  handed  the  original  bill  of  exceptions 
to  plaintifis'  attorney,  who  immediately  served  a  copy  thereof 
upon  opposite  counsel. 

The  court  sustained  the  motion,  enunciating  the  principles 
embraced  in  the  above  head-notes. 
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Samuel  C.  Middlebrooks,  administrator,  d  a/.,  plaintiiTs  in 
error,  v%.  Maby  A.  Middlebbooks,  guardian,  defendant 
in  error. 

1.  Where  a  consent  order *i8  tallen  during  the  tenn  at  which  a  trial  was  had, 
to  the  effect  that  the  brief  of  evidence  and  motion  for  a  new  trial  may  be 
perfected  and  said  motion  heard,  at  chambers,  daring  the  month  of  De- 
cember, or  previous  to  that  time,  as  if  in  term  time,  and  no  brief  of  evi- 
dence or  motion  for  a  new  trial  is  presented  to  the  presiding  judge  until 
the  29th  of  the  following  January,  he  had  no  jurisdiction  to  entertain  the 
motion,  and  a  writ  of  error  to  his  judgment  overruling  the  same  will  be 
dismissed.     (R.) 

2.  An  explanatory  note  by  the  clerk,  in  the  transcript  of  the  record,  by  which 
it  is  sought  to  show  that  the  consent  order  authorizing  the  motion  for  a  new 
trial  to  be  perfected  and  heard  in  vacation,  as  appeared  on  the  minutes 
had  been  subsequently  changed  as  to  the  time  by  which  said  motion  was 
to  be  perfected  and  heard,  will  not  be  considered.     (R.) 

3.  The  minutes  of  the  court  below,  as  certified  to  by  the  clerk  of  that  court, 
will  be  taken  as  correct.  Extraneous  testimony  of  the  clerk  and  counsel, 
showing  that  the  minutes,  as  they  appeared,  did  not  speak  the  truth,  will 
not  be  considered^     (R.) 

4.  Where  the  writ  of  error  was  dismissed  upon  the  ground  that  the  judge  had 
no  jurisdijCtion  to  entertain  the  motion  for  a  new  trial  in  vacation,  at  a  time 
different  from  that  appointed  in  the  consent  order,  the  case  will  not  be  rein- 
stated, even  though  counsel  for  defendant  in  error  make  no  objection  there- 

•  to,  and  though  the  counsel,  at  whose  instance  the  dismissal  took  place, 
would  not  have  made  the  motion  had  he  been  apprised  of  an  agreement 
between  his  associate  and  counsel  for  plaintiffs  in  error,  extending  such 
time.    (R.) 

New  trial.  Jurisdiction.  Minutecu  Practice  in  the  Su- 
preme Court    July  Terra,  1876. 

When  the  above  stated  case  was  called,  a  motion  to  dismiss 
the  writ  of  error  was  submitted,  upon  the  ground  that  the 
exceptions  were  to  the  refusal  to  grant  a  motion  for  new  trial, 
whilst  the  record  disclosed  that  tlie  case  was  tried  at  the  Oc- 
tober adjourned  term,  1876,  of  Jones  superior  court,  which  was 
held  on  the  first  Monday  in  December;  that  during  the  term 
it  was  agreed  that  the  brief  of  evidence  and  motion  for  a  new 
trial  might  be  perfected  and  the  motion  heard  before  Judge 
Hill,  at  Macon,  during  the  month  of  December  or  previous 
(o  that  time,  and  that  his  judgment  in  the  case  be  returned  to 
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Jones  county  and  entered  upon  tbe  minutes  of  sud  court  in 
vacation,  as  if  in  term  time;  that  this  agreement  was  approv- 
ed by  the  court  and  ordered  to  be  entered  upon  tbe  minutes » 
that  Judge  Hill  passed  the  following  order  overruling  tbe 
motion:  * 

''At  CHABfBEBSy 

''Macon,  6a.,  January  31st,  1876. 

"The  accompanying  rule  nigi  and  brief  of  evidence,  agreed 
upon  by  counsel  connected  therewith,  in  the  case  now  stated, 
was  presented  to  me  on  Saturday,  January  29th,  1876,  for 
sanction  and  approval,  and  granting  or  refusing  a  new  trial 
therein. 

"  Whereas,  I  now  entertain  serious  doubts  of  my  authority 
to  act  in  the  premises,  I  propose  to  state  them  and  make  them 
part  of  the  record:  (Reciting  facts  above  stated.) 

"During  the  entire  month  of  December  I  heard  nothing 
further  in  regard  to  said  motion  for  new  trial,  and  supposed 
it  had  been  abandoned.  Some  time  about  the  middle  of  Jan- 
uary I  informed  Mr.  Bartlett,  of  counsel  for  complainants, 
that  I  supposed  the  motion  had  been  abandoned.  Assuming 
that  I  have  the  right  and  authority  now  to  make  the  rulings 
that  I  would  have  made  in  December,  had  the  motion  been ' 
presented  during  that  week,  and  not  otherwise,  I  approve  of 
the  brief  of  evidence,"  etc. 

It  was  insisted  that  as  the  motion  for  new  trial  was  neither 
made  during  the  term,  nor  at  the  time  in  vacation  appointed 
by  the  consent  order,  that  the  whole  proceeding  was  coram 
non  judicCf  and  that  therefore  the  writ  of  error  to  the  judg- 
ment overruling  such  motion  should  be  dismissed. 

It  was  replied,  that  the  record  contained  an  explanatory 
note  of  the  clerk,  attached  to  the  aforesaid  consent  order,  as 
follows: 

"Explanation  hy  derh. — ^The  above  agreement  was  made 
late  one  evening,  and  in  pressing  up  the  business  of  the  court 
I  placed  it  upon  the  minutes  hurriedly.  Afterwards,  to- wit: 
next  morning,  during  the  hour  for  motions,  the  foregoing 
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agreement  was  changed,  and  the  month  of  January  substi- 
tuted for  December.  And  the  court  having  adjourned  during 
the  day,  the  entire  papers  in  the  case  were  delivered  to  de- 
fendant's oonnsel  (by  direction  of  the  court,)  and  I  omitted  to 
make  the  correction  on  the  minutes. 

(Signed)  "Roland  F.  Ross, 

^*  Clerk  Superior  Court,  Jones  Co.,  Ga^* 

Mr.  S.  D.  Irvin,  of  connsel  for  plaintiffs  in  error,  also  sub- 
mitted his  affidavit,  to  the  effect  that  on  the  morning  afler  the 
consent  onler  referred  to  in  the  record  was  taken,  when  the 
minutes  were  read,  Mr.  William  A.  Lofton,  of  counsel  for  de- 
fendant in  error,  moved  to  change  the  terms  of  the  agreement 
by  substituting  January  for  December,  stating  that  his  busi- 
ness might  compel  him  to  be  absent  from  Macon  during  the 
greater  part  of  December;  that  the  change  was  then  agreed 
to  and  approved  by  the  court;  that  deponent  obtained  the 
original  order  from  the  clerk  and  made  the  change  by  erasure 
and  interlineation,  and  then  read  it  as  changed  to  the  counsel, 
in  the  presence  of  the  court;  that  he  then  handed  the  paper 
back  to  the  clerk  to  make  the  correction  on  the  minutes;  that 
the  clerk's  note  in  the  record  shows  why  the  change  was  not 
made. 

The  motion  was  sustained  and  the  case  dismissed,  the  court 
enunciating  the  principles  embraced  in  the  aboved  head-notes. 
Subsequently,  counsel  for  plaintiff  in  error  moved  to  rein- 
state the  case  upon  the  following  grounds: 

1st.  Because  the  writ  of  error  was  dismissed  upon  a  mis- 
understanding  of  the  facts  and  of  the  true  record  of  the  case. 
2d.  Because  one  of  the  counsel  for  defendant  made  the  mo- 
tion to  dismiss  in  ignorance  of  the  facts  and  of  the  obligation 
of  his  associate  counsel  to  counsel  for  plaintiff  in  error,  and 
of  the  judgment  of  the  court  in  relation  to  the  motion  for 
new  trial,  made  in  this  case  in  the  court  below. 

Upon  this  motion  was  the  following  acknowledgment  of 
service: 

'^Service  acknowledged  of  this  motion,  and  upon  instruc- 
tions from  counsel  for  defendant  in  error,  I  offer  no  objections 
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to  a  reinstatement  of  the  case  upon  the  docket.     December 
26th,  1876.  (Signed)  Z.  D.  Harrison, 

"  For  C.  L.  Bartlett." 

In  support  of  this  motion  was  read  the  affidavit  of  Mr. 
Lofton,  the  only  material  portion  of  which  was  &s  follows: 

'*  The  next  morning  after  the  consent  order  was  taken,  while 
the  minutes  were  being  read,  at  my  request,  counsel  for  plain- 
tiffs in  error  agreed  to  extend  the  time  for  filing  the  brief  of 
evidence  and  the  motion  for  new  trial  until  January,  upon 
the  statement  by  me  that  I  feared  I  could  not  be  in  Macon  at 
such  time  in, December  as  the  motion  might  come  up  to  be 
heard,  there  being  an  adjourned  term  of  Jasper  superior  court 
in  December,  which  I  was  compelled  to  attend.  Upon  this 
statement  it  was  announced  as  the  understanding  that  the 
motion  would  be  heard  in  January,  and  I  supposed  that  the 
order  had  been  so  amended  and  entered  on  the  minutes. 
The  court  approved  the  change,  and  I  presume  instructed  the 
clerk  to  make  the  minutes  conform  thereto.  Why  the  change 
in  the  minutes  was  not  made,  I  do  not  know.  When  the 
case  came  up  before  Judge  Hill,  upon  hearing  the  motion  for 
a  new  trial,  all  the  facts  were  agreed  to  by  counsel  for  plain- 
tifis  in  error  and  myself.  Upon  hearing  from  Mr.  Irvin  that 
a  motion  to  dismiss  would  probably  be  made  by  Mr.  Bartlett, 
my  associate,  I  wrote  to  him  not  to  pursue  such  course, 
stating  the  aforesaid  facts,  (he  not  having  been  present  at 
Jones  superior  court  when  the  agreement  was  made.)  Mr. 
Bartlett  replieit  that  he  did  not  receive  my  letter  in  time  or 
he  would  not  have  made  the  motion.  The  case  was  not 
brought  by  me,  and  giving  it  but  little  attention,  as  I  did,  it 
never  occurred  to  me  to  state  fully  to  Mr.  Bartlett  what  had 
taken  place  in  Jones  county.'' 

The  court  refused  to  reinstate  the  case. 

Blount  &  Hardeman  ;  Samuel  D.  Irvin,  for  plaintifis 
in  error. 

C.  L.  Bartlett  ;  W.  A.  Lofton,  for  defendant 
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Daniel  Curey,  plaintiff  in  error,  vb,  Simon  W.  Hitch, 
8t)licitor  general,  ei  al.,  defendants  in  error. 

Where  the  judgment  alleged  to  be  erroneous  is  in  favor  of  the  solicitor  gen- 
eral, the  clerk  and  the  sheriff,  specifying  the  amount  to  be  recovered  by 
each,  and  the  bill  of  exceptions  only  shows  service  of  a  true  copy  personally 
upon  the  defendant^  the  writ  of  error  will  be  dismissed.    (R.) 

Parties.  Service.  Practice  in  the  Supreme  Court.  July 
Term,  1876. 

At  the  March  term,  1872,  of  the  superior  court  of  Coffee 
county,  at  the  instance  of  Curey,  as  prosecutor,  the  grand  jury 
returned  two  true  bills,  one  against  six  defendants  for  rob- 
bery, and  one  against  two  defendants  for  false  imprisonment. 
At  the  following  October  term  the  cases  were  settled  by  the 
prosecutor  and  the  defendants,  with  the  consent  of  the  pre- 
siding judge,  upon  condition  that  the  prosecutor  pay  all  legal 
costs.  In  pursuance  of  this  agreement  the  true  bills  were 
quashed.  Curey  paid  to  the  solicitor  general  $133  00  as 
the  legal  costs.  Subsequently,  at  the  April  term,  1876,  he 
filed  an  affidavit  stating  that  he  had  been  charged  by  the 
solicitor  general  too  much  costs.  The  solicitor  then  moved 
to  take  the  following  order,  stating  the  cases  :  "  Whereas,  the 
above  stated  cases  were  settled  by  order  of  court,  at  the  Octo- 
ber term,  1874,  and  there  was  a  failure  to  enter  judgment 
against  the  prosecutor  for  costs,  it  is  ordered  by  the  court  that 
Simon  W.  Hitcii,  solicitor  general,  do  recover  from  Daniel 
Curey,  prosecutor,  the  sum  of  $160  00,  and  that  S.  P.  Gas- 
kin,  clerk,  <lo  recover  the  sum  of  $40  00,  costs,  and  that  the 
sheriff  do  recover  the  sum  of  $18  00,  costs.  And  it  is  fur- 
ther ordereil  that  this  judgment  be  entered  upon  the  minutes 
of  this  court  nuno  pro  tunc." 

To  this  order  Curey  filed  numerous  objections,  attacking 
the  amount  awarded  to  each  of  the  aforesaid  officers  of  court. 
The  objections  were  overruled,  and  Curey  excepted. 

The  only  evidence  of  service  of  the  bill  of  exceptions  wa^ 
the  following  entry: 
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''  I  have  this  day  served  a  true  copy  of  the  within  original 
bill  of  exceptions  personally  upon  the  defendant.  This  April 
13th,  1876.  (Signed)  D.  H.  Johnson,  Sheriff.^' 

Counsel  for  defendants  moved  to  dismiss  the  writ  of  error 
because  all  the  defendants  were  not  served  with  the  bill  of 
exceptions;  and  further,  because  it  was  impossible  for  the 
court  to  be  informed,  from  the  entry,  which  one  was  served. 

The  motion  was  sustained  and  the  case  dismissed. 

J.  M.  Denton;  G.  J.  Halton,  by  brief,  for  plaintiff  in 
error. 

Simon  W.  Hitch,  solicitor  general,  by  Habrison  A  Clay- 
ton, for  defendants. 


The  Mobile  and  Girard  Railroad  Company,  plaintiff  in 
error,  v%.  William  H.  Jones,  assignee,  defendant  in  error. 

1.  A  guaranty  of  the  solvency  of  notes,  made  by  a  party  who  paid  the  notes 
to  a  contractor  for.  work  done  for  such  party  by  the  contractor,  on  a  con- 
tract to  pay  him  in  the  notes  of  others,  to  be  made  good  if  insolvent,  is  not 
a  promise  to  pay  the  debt  of  another,  and  therefore  not  within  the  statute 
of  frauds. 

2.  Suit  on  such  guaranty  must  be  brought  within  four  years  after  the  right 
of  action  accrued,  and  the  right  of  action  accrued  just  so  soon  as  the  in- 
solvency of  the  makers  of  the  notes  was  ascertained,  or  with  reasonable 
diligence  ascertainable. 

Contracts.  Promissory  notes.  Statute  of  limitations.  Be- 
fore Judge  Buchanan.  Muscogee  Su|)erior  Court.  Novem- 
ber Term,  1875. 

Reported  in  the  opinion. 

Peabody  &  Brannon;  Jambs  Johnson,  for  plaintiff  in 
error. 

Thornton  &  Grimes;  R.  J.  Moses,  for  defendant. 
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Jackson,  Judge. 

This  was  a  suit  brought  by  Woolfolk  against  the  railroad 
company  for  the  recovery  of  a  debt  alleged  to  be  due  by  the 
company  to  him  for  work  performed  in  building  a  piece  of 
the  company's  road  in  Pike  county,  Alabama,  or  rather  on  a 
guaranty  of  the  solvency  of  certain  notes  received  by  Wool- 
folk  from  the  company  for  that  work.  The  same  case  was 
here  before,  at  the  July  term,  1875:  65  Georgia  Reports,  122, 
and  was  then  sent  back  because  the  plaintiff  was,  in  the  judg- 
ment of  this  court,  improperly  non-suited.  On  its  return  to 
the  superior  court  the  plaintiff,  Woolfolk,  recovered  a  verdict 
for  $6,437  00;  the  railroad  company  moved  for  a  new  trial 
on  many  grounds,  the  motion  was  overruled,  and  defendant 
excepted. 

The  record  is  very  voluminous,  but  for  the  purposes  of  this 
decision  it  is  not  necessary  to  consider  and  to  decide  all  the 
points  nor  to  recite  the  whole  testimony.  The  plaintiff  con- 
tended that  he  contracted  with  John  H.  Howard,  president, 
to  grade  the  road  in  Pike  county,  at  a  certain  price,  and  took 
in  payment  thereof  certain  notes  on  citizens  of  that  county, 
which  Howard,  for  the  oompiany,  guaranteed;  that  he  did  the 
work,  tried  to  collect  the  notes,  failed  for  the  reason  that  the 
parties  became  insolvent,  and  that  the  company  owe  him  the 
debt  The  defendant  says  that  he  was  to  take,  and  did  take, 
the  notes  in  final  payment,  and  that  it  never  guaranteed  their 
solvency  or  collectibility,  and  that  thus  the  plaintiff  is  fully 
paid  off,  and  has  no  right  of  action.  It  says,  too,  that  the 
guaranty  was  beyond  the  power  of  Howard  to  make,  and  that 
the  company  never  ratified  it,  and  besides,  that  as  it  was  a 
promise  to  pay  the  notes  given  by  others,  it  was  void,  not 
being  in  writing. 

1.  When  this  case  was  before  us  before,  we  held  that  there 
was  prima  Jade  a  case  made  out  by  plaintiff  upon  his  testi- 
mony then  here,  and  that  the  court  erred  in  non-suiting  him. 
Now  the  whole  testimony  is  in  for  the  plaintiff  and  for  the 
defendant;  and  it  is  quite  conflicting,  but  there  is  enough,  we 
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think,  to  sustain  a  venlict  for  the  plaintiff,  unless  it  was  necc^s- 
sary  that  the  contract  should  be  in  writing — that  is  to  saj, 
the  evidence  of  Wool  folk  and  of  Cooper,  and  the  fact  that 
before  Woolfolk  would  sign  a  receipt  for  certain  money  and 
for  these  notes,  he  had  stipulated  in  the  receipt  that  the  com- 
pany guaranteed  the  solvency  of  the  notes,  show  enough  to 
justify  the  jury  in  finding  that  such  a  contract  was  made  by 
Howard ;  and  then  the  fact  that  the  company  ratified  it,  tiie 
jury  might,  we  think,  infer  legitimately  from  the  appointment 
of  a  committee  to  investigate  the  accounts  of  tlie  treasurer, 
and  their  report  titereon  made  and  approved  by  the  stock- 
holders. This  receipt  must  have  been  one  of  the  vouchers 
examined  by  the  committee  when  they  investigated  the  treas- 
urer's receipt  Assuming  that  the  contract  was  made  as  con- 
tended for  by  Woolfolk,  must  it  have  been  in  writing?  That 
depends  on  the  point  whether  or  not  it  was  a  promise  to  pay 
the  debt  of  another  or  the  company's  own  debt  ?  If  Wool- 
folk's  version  be  correct,  it  was  to  pay  its  own  debt;  it  was  to 
guarantee  certain  papers  that  the  defendant  had  turned  over  to 
him  in  lieu  of  money,  and  which  it  agreed  to  make  equal  to 
money.  We  do  not  think  it  comes  within  the  statute  of 
frauds.  We  think,  therefore,  that  no  error  was  committed 
by  the  court  in  refusing  to  interfere  with  the  verdict  on  these 
points.  The  law  upon  them  was  substantially  given  in 
charge  to  the  jury,  and  they  found  the  facts. 

2.  But  the  defendant  says  that  the  plaintiff  is  barred  both 
by  the  act  of  1869  and  by  the  four  years'  statute  of  limita- 
tions, each  of  which,  we  think,  is  substantially  pleaded,  and 
that  the  court  erred  in  his  charge  on  these  statutes.  The 
contract  was  made  in  1859  or  1860;  the  work  was  finished 
in  January,  1862 ;  the  notes,  according  to  the  receipt,  were 
then  turned  over  to  Woolfolk,  but  according  to  his  testimony 
and  that  of  others,  they  were  turned  over  prior  to  that  time. 
The  court  charged  the  jury  to  the  effect  that  Woolfolk  should 
have  had  a  reasonable  time  to  ascertain  if  the  makers  of  the 
notes  were  solvent,  and  if  he  could  enforce  their  collection  ; 
that  at  the  expiration  of  this  time  he  should  have  sued^  and 
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if  it  expired  before  the  1st  of  June,  1865^  he  ought  to  have 
sued  before  the  Ist  of  January,  1870;  if  such  reasonable  time 
did  not  expire  until  after  Ist  of  June,  1865,  then  he  ought 
to  have  sued  within  four  years  from  the  21st  of  July,  1868. 
The  latter  part  of  this  charge  was  certainly  erroneous  and 
probably  controlled  the  case  :  49  Georgia  Reports^  431.  Cer- 
tain it  is  that  if  the  jury  found  that  the  right  of  action  ac- 
crued by  the  lapse  of  the  reasonable  time  referred  to  them  by 
the  court,  before  June,  1865,  the  case  was  barred  by  the 
statute  of  1869.  They  must  have  found  that  such  reasonable 
time  did  not  expire  until  after  June,  1865,  and  as  the  action 
was  brought  within  four  years  from  the  21st  of  July,  1868, 
they  were  obliged  to  find  for  plaintiff  on  the  latter  branch  of 
the  charge.  This  charge  was  erroneous  and  controlled  the 
case,  and  a  new  tnal  must  be  granted  thereon  unless  the  facts 
show  that  defendant  was  not  hurt ;  that  is,  that  if  the  court 
had  charged  correctly,  it  would  not  have  been  any  worse 
off.  And  an  effort  waa  made  by  plaintiff  to  show  this.  But 
if  the  contract  was  that  the  solvency  of  these  notes  was  all 
that  the  company  guaranteed,  then  the  moment  the  plaintiff 
ascertained  the  insolvency,  lie  was  bound  to  sue.  The  testi- 
mony seems  to  be  strong  that  many,  perhaps  most  of  them, 
were  insolvent  in  1866;  if  so,  and  if  the  solvency  only  was 
guaranteed,  and  that  only  was  to  be  ascertained,  he  was 
clearly  barred  as  to  all  those  notes  so  insolvent,  or  the  guar- 
ranty  thereon.  If  the  contract  was  that  the  guaranty  ex- 
tended to  collectibility,  and  the  plaintiff  was  to  ascertain 
whether  the  notes  could  be  collected,  it  is  difficult  to  see  how 
a  note  on  an  insolvent  person  could  be  collected,  and  when,  in 
1866,  many  of  them  were  insolvent,  known  to  be  so,  that  in- 
solvency was  evidence  of  the  fact  that  they  could  not  be  col- 
lectefl,  and  still  he  would  be  barred.  If  the  contract  was 
that  plaintiff  was  to  sue  the  notes  and  thus  ascertain  the  fact 
of  the  impossibility  of  their  collection,  then  it  seems  from  the 
evidence  that  he  did  not  give  security  for  certain  costs  and  suf- 
fered a  non-suit.  If  he  agreed  to  sue  to  insolvency,  he  ought 
to  have  secured  the  costs  and  not  have  suffered  non-suit.     If 
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he  reply  that  he  appealed  to  the  supreme  court  of  Alabama, 
after  moving  to  reinstate,  and  failed,  or  the  cases  are  still  pend- 
ing somewhere,  then  he  has  not  sued  them  yet  to  insolvency. 
The  utmost  limit  to  be  allowed  him  on  the  statute,  it  seems 
to  us,  would  be  from  the  dismissal  or  voluntary  non-suit  suf- 
fered by  him  in  1867,  unless  there  be  some  other  evidence 
not  before  us  in  this  record.  At  all  events,  it  is  conceded 
^  that  the  court  erred  in  the  latter  branch  of  the  charge  on  the 
statute,  and  it  is  not  clear  that  the  defendant  was  not  seriously 
hurt  thereby.  On  the  contrary,  we  think  a  fair  examination 
of  the  record  will  show  that  the  defendant  was  hurt. 

Then,  again,  the  evidence  shows  that  the  verdict  is  for  too 
much,  and,  in  this  respect,  against  the  evidence.  With  the 
error  of  the  court  on  the  statute  of  limitations  staring  us 
in  the  face,  we  cannot  write  it  olF  and  let  the  balance  remain. 
It  would  be  unjust  to  defendant,  and  therefore  illegal.  We 
reverse  the  judgment  on  the  ground  that  the  court  erred  in 
the  charge  on  the  statute  of  limitations.  This  was  an  Ala- 
bama contract  On  the  point  when  suit  should  be  brought 
on  a  guaranty  of  insolvency,  see  6  Alabama  Reports,  745. 

Judgment  reversed. 


Albert.  Mendleson^  plaintiff  in  error,  vs.  Shadback  S. 
Pardue,  trustee,  defendant  in  error. 

A  junior  judgment  for  money,  though  in  favor  of  a  trustee  and  based  on  the 
conversion  of  trust  property,  is  not  entitled  to  priority,  over  older  judg- 
ments against  the  defendant,  in  the  distribution  of  a  fund  brought  into  court 
under  process  of  garnishment. 

Judgments.  Trusts.   Before  Judge  Tompkins.  Richmond 
Superior  Court.     October  Adjourned  Term^  1875. 

Reported  in  the  decision. 

C.  H.  Cohen,  for  plaintiff  in  error. 

H.  Clay  Foster,  by  Salem  Dutches,  for  defendant. 
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Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  a  rule  against  the 
sheriff  to  distribute  money,  on  the  following  statement  of 
feets :  Shadrack  S.  Pardue,  as  trustee  for  Mary  S.  Pardue 
and  children,  sued  out  an  attachment  against  James  H.  Pool 
for  tlie  sura  of  $2,840  68,  which  was  levied  by  serving  a 
summons  of  garnishment  on  Heard  &  Company,  as  garnishees 
of  Pool.  In  June,  1870,  the  plaintiff  in  attachment  obtained 
judgment  against  Pool  for  the  aforesaid  sum  of  money,  for 
trust  property  which  he  had  converted.  The  money  iu  the 
sheriff^s  hands  was  raised  from  the  garnishees,  as  the  property 
of  Pool.  Mendleson  placed  three  justice  court  fi.  fas.  in  the 
sheriff's  hands,  issued  on  judgments  obtained  against  Pool  in 
December,  1869,  and  claimed  that  the  money  due  thereon 
should  be  paid  out  of  the  money  in  the  sheriff's  hands,  raised 
from  the  property  of  Pool.  The  court  ordered  the  money  in 
tlie  sheriff's  hands,  realized  by  the  garnishment  upon  Heard 
&  Company,  to  be  paid  over  to  Pardue,  trustee;  whereupon 
Mendleson  excepted. 

The  judgment  against  Pool  in  the  attachment  suit  in  favor 
of  Pardue,  trustee,  in  which  the  summons  of  garnishment  is- 
sued, is  dated  in  June,  1870.  The  judgments  on  which  Men- 
dleson's  fi,  fas.  issued  against  Pool,  are  dated  in  December, 
1869,  and  being  of  older  date  than  Pardue's  judgment  Against 
Pool,  were  entitled  to  priority  of  payment  out  of  the  proceeds 
of  hxB  property.  The  money  in  the  hands  of  the  sheriff  was 
raised  by  virtue  of  a  process  of  garnishment  as  the  property 
of  Pool  in  the  hands  of  the  garnishees,  and  shoald  have  been 
distributed  as  such  between  his  judgment  creditors  according 
to  the  priorities  now  established  by  law :  Code,  section  3545. 

Let  the  Judgment  of  the  court  below  be  reversed. 


Vol.  lvii.  14. 
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Mabtha  J.  Pabker,  executrix,  plaintiff  in  error^  v3.  Johk 

Jones  et  al,^  defendants  in  error. 

(Blbcklsv,  Judge,  was  provideotially  prerented  from  preftiding  in  this  case.) 

1.  A  bona  fide  purchaser  for  value  from  a  mortgagor,  with  seven  years'  pos- 
session  of  land,  will  hold  the  land  free  from  the  encumbrance  of  a  mortgage 
not  recorded  in  the  time  prescribed  by  law,  the  purchaser  having  neither 
actual  nor  constructive  notice  of  the  mortgage. 

2.  Possession  under  a  deed,  with  actual  possession  of  part  of  the  land  cov- 
ered by  the  deed,  will  embrace  the  whole  tract  described  in  the  deed, 
whether  such  tract  be  one  lot  or  a  number  of  lots. 

3.  If  a  vendor  convey  land  by  deed  to  vendee  before  he  has  title  himself, 
and  afterwards  the  vendor  does  acquire  title,  his  subsequent  title  enures  to 
the  benefit  of  the  vendee,  and  complete  title  is  vested  in  the  vendee  the 
moment  the  vendor  acquires  it. 

Mortgage.  Prescription.  Registry.  Notice.  Deeds.  Ven- 
dor and  purchaser.  Before  Judge  W&ioht.  Baker  Superior 
Court.    May  Term,  1876. 

Reported  in  the  opinion. 

Wabren  &  HoBBS,  for  plaintiff  in  error. 

D.  A.  Vason,  for  defendants. 

JacksoKi  Judge. 

• 

Parker  foreclosed  a  mortgage  against  Irvin,  administrator 
of  Bond,  and  levied  the  ji.  fa.  upon  a  tract  of  land  winch 
Jones  claimed.  The  judge  found  the  land  not  subject,  on  a 
statement  of  facts  submitted  to  him,  and  the  question  is,  did 
he  find  right.  The  facts  are  as  follows:  The  plaintiff  in  fi^ 
fa.  granted  from  the  state  certain  adjoining  lots  of  land  in 
September,  1863,  and  sold  them  the  same  day  to  the  defend- 
ant, Bond,  taking  his  mortgage  on  the  land  for  the  purchase 
money.  This  mortgage  was  recorded  in  July,  1867,  and  was 
foreclosed  in  1871,  and  levied  in  1872.  On  the  25tb  of  Au- 
gust, 1863,  Bond  sold  the  land  to  Jones,  the  claimant,  and 
gave  him  a  deed  therefor.     Jones  took  possession,  and  built 
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upon  and  cleared  one  of  the  lots,  and  exercised  dominion  over 
the  other  lots  embraced  in  his  deed  by  cutting  timber  thereon, 
and  held  the  whole  tract  in  adverse  possession  in  this  way  for 
more  than  seven  years.  Three  questions  are  made  by  these 
facts. 

1.  Is  Jones'  title  good  by  prescription  against  the  mort- 
gage? We  think  it  is.  Jones  was  an  innocent  purchaser 
without  actual  notice,  and  the  mortgage  was  not  recorded  in 
time,  nor  before  his  purchase,  therefore  without  constructive 
notice:  Code,  section  1957. 

2.  Did  Jones'  possession  cover  the  whole  tract  described  in 
the  deed,  or  only  the  one  lot  he  had  cleared  ?  We  think  it 
covered  the  entire  tract,  and  that  the  word  tract  in  the  statute 
means  all  the  land  embraced  in  a  deed  and  lying  contiguous, 
no  matter  of  how  many  different  parcels  or  lots  it  was  origi- 
nally composed :  Code,  section  2681 ;  15  Georgia  Itq>ort8, 
545 ;  44  Ibid.,  607. 

3.  If  a  vendor  convey  land  to  a  purchaser  before  he  ac- 
quire title  himself,  and  he  subsequently  acquire  the  title,  does 
such  title  enure  to  the  benefit  of  the  vendee  as  against  subse- 
quent purchasers  or  mortgagees?  We  think  it  does,  and 
such  subsequent  mortgagee  and  those  holding  under  him  by 
subsequent  conveyances,  hold  subordinate  to  the  title  which 
vested  in  his  first  vendee  the  moment  the  vendor  himself  got 
it:  23  Georgia  RepartSy  383;  29  Ibid.,  17.  This  case  is 
clearly  distinguishable  from  Stokes  vs.  MaosweU,  53  Georgia 
Reports,  657.  There  the  title  of' the  purchaser  was  subse- 
quent to  the  mortgage;  here  it  is  prior  to  the  mortgage;  the 
mortgage  is  not  recorded  in  time  to  afiect  the  purchaser,  and 
be  bought  without  notice,  actual  or  constructive. 

Judgment  affirmed. 
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Foster  vs.  Jackson  &  Clayton. 

Amelia  E.  Foster,  plaintiff  in  error,  V8.  Jackson  &  Clat- 

TONy  defendants  in  error. 

The  seventh  amendment  to  the  constitution  of  the  United  States,  providing  for 
a  trial  by  jury  in  all  suits  at  common  law  where  the  amount  in  controversy 
shall  exceed  $20  00,  relates  only  to  proceedings  in  the  United  States  courts. 

Constitutional  law.  Jury.  United  States  Courts.  Before 
Judge  McCuTCHEN.  Bartow  Superior  Court.  January 
Term,  1876. 

Reported  in  the  decision. 

WoFFORD  &  MiLNER,  for  plaintiff  in  error. 

Wabren  Akin  &  Son,  for  defendants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintifls  against  the  de- 
fendant on  two  promissory  notes.  At  the  trial  of  the  case 
the  defendant  withdrew  her  plea,  and  there  being  no  issuable 
defense  filed  on  oath,  the  court  awarded  judgment  against  the 
defendant  for  the  sum  of  $962  50,  principal,  and  $167  00  for 
interest,  to  the  awarding  of  which  judgment  the  defendant 
excepted  on  the  ground  that  the  court  erred  in  awarding  a 
judgment  for  more  than  $20  00,  without  the  intervention  of 
a  jury,  and  the  case  was  brought  up  to  this  court  for  review 
on  a  writ  of  error. 

When  the  case  was  called  here  there  was  no  appearanoe  for 
the  plaintiff  in  error,  but  the  defendant  in  error  made  a  mo- 
tion to  open  the  record,  and  prayed  for  an  affirmance  of  the 
judgment,  and  also  claimed  damages  for  delay  in  bringing  the 
case  to  this  court.  There  was  no  error  in  awarding  the  judg- 
ment in  this  case  by  the  court  below,  without  the  intervention 
of  a  jury.  Article  7th  of  the  amendments  to  the  constitutiou 
of  the  United  States,  relates  only  to  trials  in  the  courts  of  the 
Unit^  States,  and  not  to  the  trial  of  cases  in  the  state  courts^  * 
as  has  been  repeatedly  decided  by  the  supreme  court  of  the 
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United  States :  18  Howard's  Reports,  280;  21  Wallace's  Re- 
ports, 557,  and  other  cases.     We  therefore  affirm  the  judg- 
ment of  the  court  below. 
Judgment  affirmed. 


Kent  &  Company  d  al,  plaintiffs  in  error,  vs.  Daniel  B. 
Plumb,  trustee,  et  oZ.,  defendants  in  error. 

(Blbcklby,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

1.  Sale  of  the  wife's  separate  estate  to  the  husband's  creditor  to  pay  his  debt  is 
void,  and  the  purchaser  acquires  no  title.  If  the  purchaser  be  not  the  ac- 
tual creditor  but  his  agent,  taking  the  title  in  his  own  name,  while  the 
facts  show  that  the  real  purpose  was  to  collect  his  principars,  the  creditor's, 
debt,  the  sale  is  equally  void,  and  the  deed  will  be  set  aside.  Equity  ab- 
hors all  deceit,  and  will  allow  nothing  to  be  done  indirectly  which  cannot 
be  openly  and  directly  done. 

2.  It  is  the  duty  of  the  trustee  to  preserve  and  protect  the  trust  estate ;  and  if 
he  sell  real  estate  settled  in  trust  upon  the  wife  and  her  minor  son,  and 
take  a  note  therefor  on  the  husband  and  his  partner  in  failing  circumstances, 
with  no  security,  in  order  to  obtain  a  line  of  credit  for  said  firm  by  paying 
their  debt,  and  if  the  purchaser  be  cognizant  of  all  the  facts,  having  acted 
as  agent  in  thus  collecting  the  debt  of  the  husband's  creditors,  and  promis- 
ing to  procure  them  the  line  of  credit  from  his  principals  in  order  to  get  the 
trade  consummated,  the  trustee  is  guilty  of  breach  of  trust,  the  purchaser  is 
particeps  criminis,  and  gets  no  title,  though  the  trustee  be  authorized  to  sell 
by  the  wife's  direction,  and  she  does  direct  the  sale,  and  the  deed  should 
be  set  aside  as  well  in  behalf  of  the  minor  as  of  his  mother,  the  wife. 

3.  The  grounds  of  the  motion  for  new  trial  must  be  certified  to  be  true  by  the 
court  below  before  this  court  will  consider  them,  and  a  new  trial  will  not 
be  granted  on  the  ground  of  the  admission  of  improper  evidence,  even  if 
improper,  over  objections  of  the  party  complaining,  unless  so  certified, 
especially  where  the  evidence  is  abundant  to  sustain  the  verdict  without 
the  aid  of  that  said  to  have  been  objected  to. 

Husband  and  wife.  Trusts.  Deeds.  Minors.  New  trial. 
Before  Judge  Peeples.  Fulton  Superior  Court.  October 
Term,  1875. 

Reported  in  tlie  opinion. 
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A.  W.  Hammond  &  Son;  J.  T.  Glenn;  Abnold,  & 
Arnold,  for  plaintiff  in  error. 

Fry  &  EiNO ;  Hillyer  &  Brother,  for  defendants. 

Jackson,  Judge. 

This  was  a  bill  filed  by  Mrs.  Zimmerman  and  her  son  (who 
was  a  minor  when  the  sale  took  place,  but  has  since  attained 
his  majority,)  to  set  aside  and  annul  a  oouveyanoe  made  by 
their  trustee,  Plumb,  to  one  White. 

White,  as  agent  of  Kent  &  Company,  was  in  Georgia  en- 
deavoring to  collect  a  debt  that  Zimmerman,  and  Verdery,  his 
partner,  owed  Kent  &  Company,  and  purchased  of  Plumb, 
trustee,  certain  property  of  Mrs.  Zimmerman  and  her  son, 
Greorge.  The  trust  deed  gave  the  trustee  the  right  to  sell  by 
direction  of  Mrs.  Zimmerman,  and  Mrs.  Zimmerman  gave 
the  direction.  White  gave  $4,000  00  for  the  land  to  Plumb, 
or  agreed  to  do  it;  Plumb  took  Zimmerman  &  Verdery's  note 
therefor,  and  White  got  it  right  back,  if  he  ever  |iaid  it  over 
at  all  to  Plumb,  and  paid  it  over  to  Kent  &  Company,  his 
New  York  principals. 

1,  2.  Mrs.  Zimmerman  insists  that  the  sale  is  void  because 
it  was  made  to  pay  her  husband's  debts,  and  she  asks  that  it 
be  set  aside.  The  jury  found  that  it  was  made  for  that  pur- 
pose, and  the  evidence,  we  think,  abundantly  sustains  the  find- 
ing. Such  being  the  fact  found,  the  law  is  plain :  Code,  sec- 
tion 1783;  64  Georgia  Reports,  543.  The  deed  should  have 
been  set  aside  so  far  as  Mrs.  Zimmerman  was  concerned.  How 
is  it  with  the  son's  half?  The  trust  deed  gave  him  half  at 
his  majority,  but  at  the  time  of  the  sale  he  was  a  minor,  thoi^h 
he  is  of  age  now.  Clearly  it  was  the  trustee's  duty  to  protect 
him — to  preserve  his  property  for  him:  Code,  section  2326. 
Instead  of  doing  so  he  permitted  the  father  of  the  boy  to  sell 
his  real  estate  and  turn  it  into  a  note  on  himself  and  partner, 
to  give  them  a  Kne  of  credit  with  Kent  &  Company,  promised 
them  by  White.     Zimmerman,  the  father,  and  his  partoeTj 
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Verdery,  were  in  failing  circumstances  then.    Thej  could  not 
carry  on  their  business  without  this  line  of  credit,  and  this 
trastee  preserved  this  trust  estate  for  this  minor  by  selling  the 
corpus — ^real  estate — and  taking  their  note,  without  securityi 
fur  the  proceeds!    What  sort  of  title  did  White  get?    If  he 
were  an  innocent  purchaser  for  value,  without  knowledge  of 
the  circumstances,  inasmuch  as  tiie  deed  gave  the  trustee  the 
right  to  sell  by  direction  of  Mrs.  Zimmerman,  and  she  gave 
the  direction,  he  got  good  title  freed  from  the  trust;  but  if  he 
had  full  knowledge  of  all  the  facts,  he  partook  of  the  breach 
of  trust  of  the  trustee  and  got  no  title:  Code,  section  2329. 
Did  he  know  all  about  the  condition  of  Zimmerman  &  Ver- 
dey?   Why,  he  was  the  agent  for  Kent  &  Company  to  collect 
their  debt  against  that  firm;  he  agreed  to  procure  them  the  line 
of  credit;  he  made  the  whole  bargain ;  he  was  the  prime  mover, 
the  author  and  finisher  of  the  whole  business,  taking  the  title 
to  the  land,  paying  the  money  out,  if  any  was  paid,  seeing 
the  note  duly  made  by  Zimmerman  &  Verdery,  taking  the 
money  back  from  them,  and  handing  it  over  to  Kent  &  Com- 
pany.    He  kuew  all  about  it,  and  bought  the  trust  estate  to 
collect  the  money  for  his  principals,  and  succeeded  in  his 
object.     So,  we  dare  say,  the  jury  thought;  so,  we  think,  the 
evidence  required  them  to  think ;  and  so  we  are  constrained 
by  the  same  evidence  also  to  ihink.     We  think,  therefore, 
that  the  M^hole  sale  is  void,  the  verdict  right,  and  the  judg- 
ment overruling  the  motion  for  a  new  trial  right. 

3.  la  respect  to  the  admission  of  Clark's  testimony,  we 
have  to  say  that  the  fact  that  objection  to  it  was  made  is 
not  certified  by  the  court  below.  It  appears  in  the  brief  of 
evidence,  and  the  brief  of  evidence  was  agreed  to  by  counsel, 
bat  not  the  fact  that  any  part  was  objected  to.  But  even  if 
it  bad  been  agreed  to  by  counsel,  the  court  below  has  the 
right  to  be  heard  on  what  he  ruled,  and  he  has  not  certified 
to  us  that  he  ruled  in  this  evidence  over  objection  of  counsel. 
Besides,  the  evidence  to  sustain  the  verdict  is  ample,  leaving 
out  Clark's  testimony,  and  if  this  ground  were  properly  cer- 
tified by  the  judge,  it  could  not  avail  to  secure  a  n^w  trial. 
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Iq  addition  to  all  this^  it  may  be  added  that  the  objection  is 
made  to  all  his  evidence,  without  specifying  any  particular 
part.  Some  of  it  was  clearly  legal.  In  view  of  the  whole 
case,  we  are  satisfied  witli  the  verdict  and  the  refusal  to  grant 
a  new  trial,  and  will  not  interfere. 
Judgment  affirmed. 


The  Ordinary  op  Floyd  County,  for  use,  plaintiff  in 
error,  vs,  Charles  H.  Smith  et  al.,  defendants  in  error. 

Whether  this  action  was  relieved  from  the  operation  of  the  statute  of  Lmita- 
tions  of  1869  depended  upon  proof  of  fraud  in  the  guardian  in  the  man- 
agement of  his  ward's  estate,  and  that  question  having  been  fairly  sub- 
mitted to  the  jury  and  a  verdict  returned  in  the  negative,  this  court  will  not 
interfere. 

Guardian  and  ward.  Statute  of  limitations.  New  trial. 
Before  Judge  McCutchen.  Floyd  Superior  Court.  Jan- 
uary Adjourned  Term,  1876. 

Reported  in  the  decision. 

E.  C.  KiNNEBREW,  for  plaintiff  in  error. 

Smfth  &  BRANHA.M ;  R.  R.  HA.BRIS,  by  Z.  D.  Harbi- 
son, for  defendants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendants on  a  guardian's  bond,  alleging  as  a  breach  thereof, 
the  mismanagement  of  the  ward's  estate  by  the  guardian,  who 
was  appointed  in  December,  1858.  The  defendants  pleaded 
the  statute  of  limitations  of  1869,  in  bar  of  tiie  plaintiff's 
right  to  recover.  The  plaintiff  insisted  that  she  was  not 
barred,  because  the  defendant,  as  her  guardian,  had  acted 
fraudulently  and  corruptly  in  the  management  of  her  estate^ 
entrusted  to  him  as  her  guardian;  that  he  deceived  her  by 
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telling  her,  in  1865,  that  he  had  invested  $1,500  00  of  her 
money  in  his  hands  in  Confederate  bonds,  when  such  invest- 
ment was  never  made,  and  that  she  did  not  discover  such  de- 
ception until  the  year  1873.  On  the  trial  of  the  case  the 
jury,  under  the  charge  of  the  court,  found  a  verdict  in  favor 
of  the  defendants.  The  plaintiff  made  a  motion  for  a  new 
trial  on  the  various  grounds  therein  stated,  which  was  over- 
ruled by  the  court,  and  the  plaintiff  excepted. 

The  main  question  in  this  case  was  whether  the  plaintiff's 
right  to  recover  was  barred  by  the  act  of  1869.  Tlie  plain- 
tiff's right  of  action  was  clearly  barred  by  that  act,  unless  the 
evidence  showed  that  the  defendant  iiad  acted  fraudulently 
and  corruptly  in  the  management  of  the  trust  estate  in  his 
hands;  that  question  was  fairly  submitted  to  the  jury,  under 
the  charge  of  the  court,  and  they  found  a  verdict  in  favor  of 
the  defendant.  The  question  of  fraud  or  no  fraud,  on  the 
part  of  the  defendant,  in  the  management  of  the  trust  estate, 
as  guardian,  was  a  question  for  the  jury,  under  the  evidence, 
and  they  having  found  tiiat  issue  in  favor  of  the  defendant, 
we  will  not  interfere  to  disturb  their  verdict,  the  more  espe- 
cially as 'the  presiding  judge,  before  whom  the  case  was  tried, 
was  satisfied  with  it. 

Let  the  judgment  of  the  court  below  be  affirmed. 


George  P.  Thomas  &  Company,  plaintiffs  in  error,  vs. 
George  G.  Crawford,  trustee,  defendant  in  error. 

J .  A  bequest  to  George  G.  Crawford  of  certain  property  "  to  be  held  by  him 
in  trust  for  the  following  purposes,  to- wit:  the  rents,  issues  and  profits  of 
the  same  to  be  paid  over  by  him  annually  to  William  G.  Howard  during 
bis  lifetime,  and  at  his  death,  the  corpus  of  said  property  to  be  turned  over 
by  the  said  trustee  to  the  children  of  the  said  William  G.  Howard,  should 
he  leave  any  children  surviving  him,  and  in  the  event  of  his  death  without 
leaving  any  child  or  children,  then  it  is  my  will  that  said  property  shall  be 
given  to  Margaret  R.  Crawford,  if  she  is  alive,  and  if  she  be  dead,  then  to 
go  to  her  children,"  with  discretionary  power  in  the  trustee  to  sell  any 
part  of  the  property  during  the  trust,  and  to  reinvest  "  as  in  his  judgment  shall 
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be  for  the  benefit  of  said  trust  estate/'  with  option  to  make  returns  or  not 
as  he  chooses,  is  a  valid,  subsisting,  executory  trust,  and  the  legal  title  to 
the  corpus  of  the  estate  remains  in  the  trustee  to  keep  the  corpus  secure  for 
the  contingent  remaindermen,  to  ascertain  who  they  would  be,  and  to  di- 
yide  the  estate  among  them  when  they  were  ascertained,  on  the  ha|^niog 
of  the  contingencies  contemplated  by  the  testatrix. 
2.  The  possession  of  the  land  by  Howard,  with  the  understanding  between 
him  and  the  executor  that  he  was  to  receive  the  rents,  issues,  and  profits 
thereof  in  discharge  of  the  legacy  due  him  under  the  will,  did  not,  by  the 
assent  of  the  executor,  divest  the  legal  title  of  the  trustee  to  the  corpus,  so 
as  to  subject  the  corpus  to  be  levied  on  and  sold  for  the  life  of  Howard. 
Howard  still  held  only  the  usufruct,  not  liable  to  levy  and  sale,  but  subject, 
if  at  all,  only  to  Howard's  debts  by  proceeding  in  equity. 

Wills.     Estates.     Trusts.     Levy  and  sale.     Before  Judge 
Bartlett.     Morgan'  Superior  Court.     March  Term,  1876. 

Reported  iu  the  opinion. 

Seaborn  Reese,  for  plaintifis  in  error. 

McHenry  &  McHenry;  J.  T.  Glenn,  for  defendant 

Jackson,  Judge.  , 

Thomas  &  Company  levied  B.fi.fa.  upon  a  tract  of  land  as 
the  pro|)erty  of  Howanl  for  life.  It  was  claimed  by  Craw- 
ford, as  trustee,  under  the  will  of  Mrs.  Jessup.  By  that  will, 
the  rents,  issues  and  profits  were  to  be  paid  by  Crawford  to 
Howard,  but  the  coiyus  was  to  be  preserved  to  go  to  Howard's 
children,  should  he  leave  any.;  and  if  he  left  no  children,  then 
to  the  children  of  Mrs.  Crawford.  Crawford,  who  was  exe- 
cutor as  well  as  trustee,  by  the  will,  put  Howard  in  {>osse8- 
sion  of  the  land  to  use  the  rents,  issues  and  profits  thereof  in 
discharge  of  the  legacy  due  him  under  the  will.  The  court 
charged  the  jury  that  the  life  estate  of  Howard  was  not  sub* 
Ject  to  levy  aud  sale,  and  the  jury  found  accordingly,  and  the 
single  question  presenteil  for  us  to  review  is,  was  this  charge 
right  under  the  will  of  Mrs.  Jessup  and  the  possession  of  How- 
iird?  The  testatrix  bequeathed  the  property  to  Crawford 
with  these  controlling  words  in  the  third  item  of  the  will: 
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''  To  be  held  by  him  in  trust  for  the  following  purpose,  to- 
wit :  the  rents,  issues  and  profits  of  the  same  to  be  paid  over 
by  him,  annually,  to  William  G.  Howard,  during  his  lifetime, 
and  at  his  death  the  corpus  of  said  pro|>erty  to  be  turned  over 
by  the  said  trustee  to  the  children  of  said  William  G.  How- 
ard, should  he  leave  any  children  surviving  him,  and  in  the 
event  of  his  death  without  leaving  any  child  or  children,  then 
it  is  my  will  that  said  property  shall  be  given  to  Margaret 
R.  Crawford,  if  she  is  alive,  and  if  she  be  dead,  then  to  go  to 
her  children.'^  By  the  fourth  item  of  the  will  power  is  vested 
in  the  trustee  to  sell  any  part  of  the  property  and  to  reinvest 
as  in  his  judgment  shall  be  for  the  benefit  of  the  trust  estate, 
with  option  to  make  returns  or  not  as  he  chooses. 

1.  Was  this  trust  executed  or  executory  ?  The  Code  de- 
fines the  two  in  section  2313.  If  anything  remained  to  be 
done  by  the  trustee,  "  either  to  secure  the  property,  to  osoer- 
iain  the  objects  of  the  trust,  or  to  diati'ibute  according  to  a  specie 
fied  mode,  or  some  other  act,  to  do  which  requires  him  to  re- 
tain the  legal  estate,'^  it  is,  by  the  Code,  an  executory  trust. 
In  this  case,  it  seems  to  us  that  the  legal  title  should  have 
been  retained  by  the  trustee  to  secure  the  property  for  those 
in  remainder,  to  ascertain  the  objects  of  the  trust  at  Howard's 
death,  and  then  to  distribute,  to  divide,  the  estate  among  his 
children,  if  he  left  any,  and  if  he  left  none,  to  divide  it  among 
Mrs.  Crawford's  children,  should  she  also  be  dead.  To  pre- 
serve this  property  secure  for  these  contingent  remainders,  to 
ascertain  who  were  entitled,  to  divide  among  them  by  the 
direction  of  the  will,  are  certainly  acts,  duties,  devolved  upon 
the  trustee  which  he  could  not  forego,  and  which  he  could 
not  do  if  he  parted  with  the  legal  title.  Without  going  into 
the  many  cases  cited,  the  Code,  we  think,  is  enough  to  con- 
strue this  will  and  determine  that  the  trust  is  executory ;  if 
so,  this  estatecannot  be  sold  by  levy  and  sale  at  sheriff's  sale : 
See,  also,  Perry  on  Trusts,  305,  et  aeq. ;  2  Kelly,  319 ;  3  Ibid,. 
346. 

2.  This  case  is  unlike  Chray  vs,  Obear,  64  Georgia  Reports, 
235.     There  nothing  was  to  be  done  but  to  preserve  the  es- 
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tate  for  Gray — no  contingent  remainders,  no  objects  of  the 
trust  to  be  ascertained  or  particular  distribution  to  be  made. 
But  it  is  argued  that  Howard  was  put  in  possession,  in  the 
language  of  the  witness,  ''with  the  understanding  that  he  was 
to  receive  the  rents,  issues  and  profits  thereof  in  discharge  of 
tiie  legacy  due  him  under  the  will/'  and  that  thereby  the 
executor  assented  to  the  legacy,  and  title  to  the  corpiis  for  life 
vested  in  Howard.  We  think  that  Howard  took  to  hold 
only  for  the  easier  use  of  the  rents  and  profits ;  that  the  assent 
of  the  executor  could  not,  under  the  facts  here,  give  hira  any 
greater  estate  than  the  will  gave  him ;  that  the  will  gave  him 
only  the  usufruct;  and  that  the  title,  the  legal  title,  still  re- 
mained in  Crawford,  to  the  oorpiM,  to  preserve  it  for  the  con- 
tingent remaindermen,  and  to  divide  it  among  them  when 
ascertained  who  they  were.  In  view  of  the  whole  case,  we 
think  that  the  life-interest  of  Howard  is  an  equitable  interest 
only,  which  cannot  be  reached  by  levy  and  sale,  and  therefore 
we  affirm  the  judgment. 
Judgment  affirmed. 


John  G.  Brown,  trustee,  plaintiff  in  error,  vs.  J.  L.  Wab- 
B£N  et  al.,  survivors,  defendants  in  error. 

(Jackson,  Judge,  having  been  of  counsel,  did  not  preside.) 

1.  Where  personal  property  was  exposed  for  sale  under  an  execution  from 
the  circuit  court  of  the  United  States,  in  lots,  levies  made  thereon  immedi- 
ately after  each  lot  was  bid  off  by  the  sheriff,  under  an  execution  from  a 
state  court  against  a  third  person,  were  invalid,  and  this  invalidity  was  not 
cured  by  the  agreement  of  the  plaintiffs  in  the  J!,  fa.  from  the  United 
States  court  that  they  would  become  the  purchasers  of  all  the  property,  and 
consider  it  all  levied  on.    Such  agreement  was  without  legal  consideration. 

2.  The  verdict  was  required  by  the  testimony,  notwithstanding  the  alleged 
errors  in  the  rulings  of  the  court. 

Execution.    Levy  and  sale.    Before  Judge  Hill.    Hooa-- 
ton  Superior  Court.     May  Term,  1876. 
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To  the  report  in  the  decision  it  is  only  necessary  to  add  the 
following  statement: 

George  H.  White  and  his  father,  John  G.  White,  lived 
together  on  a  certain  plantation  ;  each  spoke  of  it  as  his,  and 
the  evidence  as  to  which  was  the  real  owner  was  conflicting. 
George  H.  purchased  from  Lathrop  &  Company,  at  various 
times,  supplies  necessary  for  the  place,  and  drew  on  them  for 
money  with  which  to  pay  for  mules,  etc.,  purchased  from 
others.  All  the  trading  was  done  in  his  own  name,  and 
Lathrop  &  Company  did  not  recognize  said  John  G.  in  any 
of  their  transactions.  The  debt  thus  created,  was  reduced  to 
judgment,  and  the^./a.  levied  on  certain  property,  much  of 
which  was  paid  for  with  the  money  advanced  as  aforesaid. 
George  H.  White  was  in  poasession  of  such  property,  and 
claimed  to  be  the  owner  thereof  when  the  levy  was  made. 

C.  C.  Duncan;  8.  Hall,  for  plaintiff  in  error. 

Warren  &  Grice;  B.  M.  Davis;  Lanier  &.  Ander- 
son, Hill  &  Harris,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which,  the  jury,  un- 
der the  charge  of  the  court,  found  a  verdict  in  favor  of  the 
claimants.  A  motion  was  made  for  a  new  trial  on  the  vari- 
ons  grounds  therein  stated,  whidh  was  overruled  by  the  court, 
and  the  plaintiff  in  ji,  fa,  excepted. 

It  appears  from  the  evidence  in  the  record,  that  the  plain- 
tilf^s  fi,  Ja.y  which  was  levied  on  the  property  in  controversy 
issued  on  a  judgment  obtained  against  John  G.  White  in 
February,  1868.  It  further  appears  from  the  evidence  that 
an  execution  issuing  from  a  judgment  obtained  in  the  fifth 
circuit  court  of  the  United  States,  on  the  12th  of  November, 
1870,  in  favor  of  Lathrop  &  Company,  assignees,  against 
George  H.  White,  was  levied  on  the  property  in  dispute  by 
the  United  States  marshal,  on  the  2d  of  October,  1871,  and 
sold  by  him  as  the  property  of  said  George  H.  White,  on  the 
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2d  of  January,  1872,  and  purchased  by  Lathrop  &  Company 
for  the  8um  of  $4,848  69,  which  amount  they  receipted  f<ir 
to  the  United  States  marshal  on  the  17th  of  January,  1872. 
It  also  appears  from  the  evidence  that  when  the  property 
levied  on  by  the  marshal  as  aforesaid,  was  offered  for  sale  by 
him,  that  is  to  say,  when  he  had  proceeded  to  sell  a  small  por- 
tion of  the  property,  the  sheriff  of  Houston  county  would 
immediately  levy  ou  the  same  as  the  property  of  John  6. 
White  to  satisfy  the  fi.  fa.  in  favor  of  Brown  against  him. 
At  this  stage  of  the  proceedings,  Warren,  one  of  the  firm  of 
Lathrop  &  Company,  after  stating  that  the  sheriff's  levies 
were  illegal,  and  that  he  would  hold  him  responsible,  entered 
into  an  agreement  with  the  plaintiff.  Brown,  and  the  sheriff, 
that  he  would  become  the  purchaser  of  the  properly  for  La- 
throp &  Company;  that  he  would  consider  the  whole  of  the 
property  as  levied  on  and  let  it  stay  there  until  to-morrow, 
and  after  that  they  could  take  possession  of  the  property  as  it 
was  bid  off.  Witness  waived  no  rights — waived  nothing. 
The  entry  of  the  levy  was  made  on  the  fi.  fa.  of  Brown,  the 
plaintiff,  on  the  property  in  the  hands  of  the  purchasers  at  the 
marshal's  sale,  by  the  sheriff,  on  the  3d  of  January,  1872,  the 
next  day  after  the  sale  in  pursuance  of  the  agreement,  as  the 
property  of  John  G.  Whit^,  and  Lathrop  &  Company  claim- 
ed it.  From  the  evidence  in  the  record,  George  H.  White 
was  in  possession  of  the  property  at  the  time  of  the  levy  of 
thej/!.  fa,  by  the  United  States  marshal,  and  he  had  obtained 
the  money  with  which  most  of  it  was  purchased  from  Lathrop 
&  Company,  the  plaintiffs  in  the  fi,  fa,  under  which  it  was 
sold. 

1.  Was  the  levy  made  by  the  sheriff  of  the  plaintiff^s  fu  fa. 
upon  the  property  in  controversy,  in  the  manner  and  nnder 
the  circumstances  hereinbefore  recited,  a  good  and  valid  levy, 
in  contemplation  of  the  law  ?  In  any  view  that  may  be 
taken  of  the  entire  transaction,  it  was  an  unauthorized  and 
illegal  interference  with,  and  obstruction  of,  the  marshal's  sale 
of  the  property  which  was  in  his  legal  custody,  and  was  being 
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sold  by  him  under  the  legal  process  of  tlie  court  under  which 
he  was  acting :  Crocker  on  Sheriffs,  sections  472,  449. 

If  a  sheriff,  under  the  direction  of  the  plaintiff  in  ji,  /a., 
can  be  allowed  to  attend  a  marshal's  sale  and  levy  upon  the 
property  sold  as  soon  as  it  is  purchased  by  a  bidder,  property 
would  not  bring  much  at  marshal's  sales,  and  the  same  result 
woulti  follow  if  marshals  were  allowed  by  the  law  to  do  the 
same  thing  at  sheriff's  sales;  but  the  law  does  not  allow  such 
things  to  be  done,  for  the  simple  reason  that  it  obstructs  the 
due  execution  of  the  law  by  obstructing  the  legal  process  of 
the  courts.  But  it  is  said  that  Lathrop  &  Company  agree<i 
that  the  property  should  be  considered  as  levied  on,  and  that 
the  entry  of  the  levy  on  the  property  by  the  sheriff  was  made 
in  pursuance  of  that  agreement  Concede  that  to  be  true, 
and  bow  <!oes  it  affect  the  claimants  ?  The  only  consideration 
for  that  agreement  was  the  illegal  conduct  of  the  plaintiff  in 
jL  /a.  and  the  sheriff;  or,  in  other  words,  it  was  the  illegal 
conduct  of  the  plaintiff  and  sheriff  that  caused  the  agreement 
to  have  been  made,  and  the  claimants  waived  none  of  their 
legal  rights  when  they  made  it,  and  the  plaintiff  in  ^. /a  can- 
not complain  if  they  insist  upon  them  in  the  courts,  as  they 
said  they  would  do  when  they  made  the  agreement. 

2.  Indepnndently  of  the  illegal  levy  made  on  the  property 
in  the  manner  and  under  the  circumstances  under  which  it  was 
made,  the  evidence  in  the  record  is  such  as  to  have  required 
the  verdict  rendered  by  the  jurjr,  notwithstanding  the  alleged 
errors  in  the  rulings  of  the  court.  Lathrop  &  Company  fur- 
nished the  money  to  George  H.  White  with  which  nearly  qH 
the  property  levied  on  was  purchased  or  made,  and  there  is 
oertainly  no  injustice  in  appropriating  the  proceeds  of  the 
sale  of  that  property  to  the  payment  of  their  judgment  debt. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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P.  R.  Gillespie,  plaintiff  in  error,  vs.  William  Chastain, 

defendant  in  error. 

1.  A  party  in  possession  of  a  personal  chattel  may  recover  the  value  thereof 
from  any  person  who  wrongfully  dispossesses  him  of  the  same. 

2.  If  the  person  who  dispossesses  him  thus  in  possession,  shall  seek  to  pro- 
tect himself  by  purchase  at  a  constable's  sale  of  property  of  defendant  in 

Ji.fa.,  exempt  from  levy  and  sale  by  virtue  of  having  been  set  apart  by  the 
ordinary,  such  purchaser  must  show  that  there  was  no  other  property  of 
defendant  in  fi,  fa,  on  which  a  levy  could  be  made,  and  that  affidavit  was 
made  by  plaintiff  in  fi.  fa,,  before  the  levy,  that  the  debt  upon  which  the 
execution  was  founded  was  one  from  which  the  property  set  apart  was  not 
exempt. 

Trover.  Levy  and  sale.  Exemption.  Before  Judge  Buch- 
anan.    Carroll  Superior  Court.     April  Term,  1876. 

Reported  in  the  opinion. 

Austin  &  Habbis^  by  brief,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Jackson,  Judge. 

Gillespie  saed  Chastain  in  the  justice's  court  for  a  cow  and 
calf  or  tlie  value  tiiereof.  The  justice  rendered  judgment  for 
plaintiff.  Defendant  appealed  by  certiorari  to  the  superior 
court.  That  court  sustained  the  certiorari  and  set  aside  the 
judgment  of  the  justice  ;  whereupon  the  plaintiff  appealed  to 
this  court  by  exceptions  regularly  taken,  and  the  case  is  be- 
fore us  for  review. 

The  facts  are,  in  substance,  that  one  Boberson  had  the  cow 
exempted  from  levy  and  sale,  and  then  sold  her  to  one  Rich- 
ards for  $25  00,  who  sold  her  to  the  plaintiff  for  $30  00. 
The  sale  to  Richards  was  made  in  January,  1875,  and  was 
approved  in  March,  1875,  by  the  ordinary.  The  plaintiff 
was  in  possession  of  the  cow,  and  while  in  his  possession,  it 
was  levied  on  by  an  execution  against  Roberson  in  favor  of 
defendant,  and  defendant  bought  the  coW  for  $10  00,  whicliy 
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after  {myiDg  costs,  was  credited  on  his  judgment.  The  levy 
was  made  after  the  sale  from  Roberson  and  wife,  but  before 
the  approval  of  the  sale  by  the  ordinary.  After  the  sale,  the 
cow  was  not  delivered  to  the  defendant  by  the  constable,  but 
tlie  defendant  was  told  to  go  to  plaintiff  and  take  her,  which 
he  did.  The  court  below  held  that  these  facts  gave  the  de- 
fendant title  to  the  cow,  and  that  plaintiff  had  none,  and  re- 
versed the  judgment  of  the  justice  of  the  peace,  and  this  is 
the  error  complained  of. 

1.  The  plaintiff,  Oillespiej  was  in  the  lawful  possession  of 
this  cow,  and  defendant  took  her  out  of  his  possession  and 
sold  her.  This  shows  possession  in  plaintiff,  which  is  evi- 
dence of  title  to  personal  property,  and  wrongful  conversion 
by  defendant,  unless  he  was  protected  by  the  constable's  sale 
hi  taking  the  cow  from  the  plaintiff.  Code,  section  3027,  de- 
clares that  ^'  mere  possession  of  a  chattel,  if  without  title  or 
wrongfully,  will  give  a  right  of  action  for  any  interference 
therewith,  except  as  against  the  true  owner  or  the  person 
wrongfully  deprived  of  possession."  Was  the  defendant  pro- 
tected then  by  the  constable's  sale? 

2.  The  cow  was  levied  upon  and  sold  as  Roberson's  prop- 
erty under  a^./a.  against  him,  and  in  favor  of  defendant;  but 
the  cow  had  been  exempted  from  levy  and  sale,  Code,  section 
2027,  unless  the  statute  in  the  next  section  of  the  Code  were 
oomplied  with:  section  2028.  That  section  provides  that 
when  {here  is  no  other  property  to  levy  upon  bvi  the  exempt 
<ion,  and  when  the  plaintiff,  or  his  agent  or  attorney,  shall 
make  affidavit,  that  to  the  best  of  his  knowledge  and  belief 
the  debt  upon  which  said  execution  is  founded,  is  one  from 
which  the  property  set  apart  is  not  exempt,  "  it  shall  be  the 
duty  of  the  officer  in  whose  hands  the  execution  and  affidavit 
are  placed,  to  proceed  at  once  to  levy  and  sell  as  though  the 
property  had  never  been  set  apart."  In  this  case  there  is  no 
proof  at  all  in  the  record  that  the  defendant  in  fi.fa,,  Rober- 
son did  not  have  other  property,  and  though  an  affidavit  was 
made  by  the  attorney  of  the  plaintiff  in  execution,  who  is  the 

defendant  in  the  case  at  bar,  that  to  the  best  of  his  knowledge 
Vou  Lvu  15.  . 
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and  belief  the  debt  is  not  one  from  which  the  cow  was  exempt, 
yet  he  does  not  state  how  or  wherein  tliis  cow  thus  set  apart 
was  not  exempt  from  this  debt;  and  the  affidavit  was  not 
made  before  the  levy,  but  only  one  day  before  the  sale.  So  that 
when  the  levy  was  made,  by  the  express  terms  of  the  statute, 
Code,  section  2027,  the  constable  was  himself  guilty  of  a 
trespass,  and  his  sale  under  that  levy  could  convey  no  title  to 
the  purchaser  at  it;  and  when  the  defendant  took  this  cow 
under  it,  from  the  plaintiiT,  his  conversion  was  wrongful,  and 
he  became  liable  to  pay  the  value  of  the  cow,  he  having  sold 
her  and  pocketed  her  value.  We  rest  this  judgment  upoa 
two  defects  in  passing  title  out  of  Boberson  into  defendant  by 
the  constable's  sale:  1st.  There  was  no  evidence  that  Rober- 
son  had  not  other  property;  2d.  No  affidavit  w'as  made  be- 
fore the  levy.  We  rather  think,  too,  that  if  it  had  been  made 
in  time,  this  affidavit  was  defective  in  not  setting  out  what 
exception,  in  the  constitution  or  by  law,  vitiated  this  home- 
stead ;  but  as  the  other  defects  are  clear,  we  forbear  to  decide 
this  point.  If  the  contest  were  between  the  plaintiff  here  and 
Boberson  and  his  family  as  to  the  title  to  this  cow,  then  the 
questions  of  the  assent  of  the  ordinary,  and  the  time  when 
given,  and  the  regularity  of  the  transmission  of  title  from 
Boberson  and  wife  to  plaintiff,  would  arise,  but  possession 
alone  in  plaintiff  gives  him  title  against  all  the  world  except 
those  who  can  show  a  ))etter  one,  and  this  defendant  has  not 
done  so.  We  are,  therefore,  of  the  opinion  that  the  justice  of 
the  peace  was  right  and  the  superior  court  wrong,  and  we 
reverse  the  judgment  and  direct  that  the  superior  court  dis- 
miss the  certiorari  and  confirm  the  judgment  of  the  justice's 
court:  See  Code,  section  3027;  Hilliard  on  Torts,  2d  volume, 
11,  12,  13,  note  (a);  Code,  sections  2027,  2028. 
Judgment  reversed. 
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SueE.  K.  Millek,  plaintiflF  in  error,  ©«.  The  Georgia  Ma- 
sonic Mutual  Life  Insurance  Company,  defendant  in 
error. 

The  by-laws  of  a  masonic  insurance  company  provided  that  the  death  of  a 
member  was  to  be  made  known  to  the  company  by  the  affidavit  of  two  re- 
spectable witnesses,  the  genuineness  of  which  should  be  vouched  for  by  the 
secretary  of  the  lodge  nearest  the  place  of  the  decease,  in  which  affidavit 
should  be  stated  when,  where,  and  how,  deceased  came  to  his  death,  etc.; 
that  this  proof  should  be  laid  by  the  president  before  the  board  of  direc- 
tors at  their  next  monthly  meeting,  and  upon  their  decision  each  member  of 
deceased's  class  should  be  assessed  ^i  oo.  M.  disappeared  in  November, 
1869.  In  June,  1871,  the  board  of  directors  passed  a  resolution  declaring 
themselves  satisfied  of  his  death,  and  ordering  an  assessment.  There  is  no 
evidence  to  show  that  the  regular  proof  of  death  was  ever  presented : 

Held,^  that  the  assessment  should  be  made  on  those  who  were  members  of  the 
company  at  the  date  of  the  aforesaid  resolution,  and  not  on  such  as  were 
members  at  the  time  of  the  disappearance. 

Corporations.    Insurance.    Before  Jadge  Hill.    Bibb  Su- 
perior Court.     April  Term,  1876. 

Beported  in  the  decision. 

Lanier  &  Anderson,  Hill  &  Harris,  for  plaintiff  in 
error. 

Ibtin  &  Gresham,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  the  sum  of  $5,000  00,  which  the  plaintiff 
alleged  the  defendant  was  indebted  to  her  by  reason  of  the 
death  of  her  husband,  John  B.  Miller,  who  was  a  member  of 
defendant's  company.  On  the  trial  of  the  case,  the  jury,  un- 
der the  charge  of  the  court,  found  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  $649  00.  The  plaintiff  made  a  mo- 
ti<yi  for  a  new  trial  on  the  various,  grounds  allied  therein, 
which  was  overruled  by  the  court,  and  the  plaintiff  excepted. 

The  main  controlling  question  in  this  case  is,  whether  the 
recovery  of  the  plaintiff  under  the  defendant's  charter  and 
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by-laws,  sliould  have  been  baesd  on  the  aflsessment  of  the 
number  of  members  of  Miller's  class  in  November,  1869,  the 
time  of  bis  reported  disappearance,  or  whether  the  assessment 
should  have  been  made  on  the  number  of  members  of  his 
class  in  June,  1871,  when,  by  the  resolution  of  (he  board  of 
directors  of  defendant  the  assessment  was  ordered  to  be  made, 
the  board  at  that  time,  being  satisfied  as  to  Miller's  death.  It 
appears  from  the  evidence  in  the  record,  that  in  June,  1871, 
when  the  defendant  became  satisfied  of  the  death  of  Miller, 
and  ordered  the  assessment  to  be  made,  there  were  but  six 
hundred  and  forty-nine  members  of  his  class,  although  there 
was  a  much  lafger  number  at  the  time  of  his  reported  disap- 
pearance. 

By  the  seventh  article  of  the  by-laws  of  defendant,  tlie 
death  of  a  member  of  its  company  was  to  be  made  known  to 
the  company  by  the  affidavit  of  two  respectable  witnesses, 
and  its  geuuineness  vouched  for  by  the  secretary  of  the  lodge 
nearest  the  place  of  the  decease,  and  shall  state  when,  where, 
and  how,  deceased  came  to  his  death,  etc.  And  it  shall  be 
the  duty  of  the  president  to  lay  before  the  board  of  directors, 
at  their  r^ular  monthly  meetings,  all  such  proofs  of  the 
deaths  of  members,  who  shall  pass  upon  the  same,  and  to 
require  each  and  every  member  of  the  class  or  classes  to 
which  the  deceased  belonged  to  pay  one  dollar,  etc.  The  evi- 
dence in  the  record  does  not  show  that  the  death  of  Miller 
was  proven,  as  required  by  the  by-laws  of  the  defendant 
prior  to  June,  1871,  when  the  assessment  was  ordered,  if  it 
was  proved  at  all  at  that  time.  The  resolution  of  the  board 
of  directors  is  as  follows :  "The  case  of  brother  J.  B.  Miller, 
supposed  to  have  been  murdered  at  Brunswick,  was  brought 
up,  and  his  claim  allowed,  the  board  being  satisfied  as  to  bis 
death,  and  assessment  ordered."  Whether  the  defendant 
could  have  resisted  the  payment  of  the  plaiutiGT's  claim  for 
the  want  of  the  proper  proof  of  Miller's  death,  if  the  fore- 
going action  of  its  board  of  directors  had  not  been  taken,  it  is 
not  necessary  to  decide ;  but  even  the  action  of  the  board  of 
directors  does  not  fix  the  time  of  Miller's  death.     Inasmocb 
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as  the  plaintiff  relies  on  this  action  of  the  defendant's  board 
of  directors  to  sliow  its  liability  to  her  for  the  death  of  Miller, 
the  basis  of  her  recovery  should  have  been  the  number  of 
members  belonging  to  its  company,  of  Miller's  class^  liable  to 
be  assessed  at  the  time  the  defendant  recognized  the  death  of 
Miller  and  ordered  the  assessment  to  be  made,  and  not  for  the 
number  of  that  class  which  belonged  to  its  company  at  the 
*  time  of  the  reported  disap()earance  of  Miller  in  November, 
1869,  the  defendant  not  being  satisfied  from  the  evidence  then 
before  it  (the  same  not  being  such  as  its  by-laws  required) 
that  lie  was  dead.  The  defendant  is  made  liable,  not  because 
the  death  of  Miller  was  proved  in  accordance  with  the  re- 
quirements of  its  by-laws,  but  because  it  recognized  his  death 
in  June,  1871.  Although  there  may  have  been  some  errors 
in  the  rulings  of  the  court  during  the  progress  of  the  trial, 
still  the  verdict  is  right,  under  the  evidence,  and  we  will  not 
disturb  it. 

Let  the  judgment  of  the  court  below  be  afiSrmed. 


Alexander  Piper  et  al,^  plaintiffs  in  error,  \>9.  James  A. 
Wade,  administrator,  defendant  in  error. 

I.  A  new  note  for  a  less  sum  than  the  old  note,  given  in  renewal  thereof,  is 
presumptive  evidence  that  all  differences  between  the  parties  were  adjusted 
and  settled  when  such  new  note  was  given. 

a.  Such  presumption  may  be  rebutted,  but  it  must  be  upon  clear  and  satisfac- 
toiy  evidence  that  both  parties  agreed  and  intended  that,  the  settlement 
made  when  the  new  note  was  given,  was  not  final,  and  that  any  defense 
which  could  have  been  made  to  the  old  note,  might  still  be  made  to  the 
new  one. 

3.  A  request  to  charge,  unauthorized  by  the  evidence,  should  not  be  given. 

4.  Even  if  any  error  in  charging  or  refusing  to  charge  had  been  committed, 
the  verdict  should  stand,  if  right  in  any  view  of  the  facts  disclosed  by  the 
record. 

Accord  and  satisfaction.  Presumption.  Evidence.  Charge 
of  court.  New  trial.  Before  Judge  Crawford.  Troup 
Superior  Court    November  Term,  1875. 
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Reported  in  the  opinion. 

BiGHAM  &  Whitaebr^  for  plaintiffs  in  error. 

Febrell  &  LoNGLEYj  for  defendant. 

Jacksok^  Judge. 

This  was  a  suit  for  $600  00  on  a  note  dated  in  1866.  The 
plea  of  defendant  was  to  the  effect  that  this  note  was  given 
in  renewal  of  an  old  ante-bellum  note,  the  consideration  of 
which  was  a  negro  bought  at  Wade's  intestate's  sale;  tliat  at 
the  time  the  new  note  was  given,  it  was  agreed  and  understood 
that  all  defenses  to  the  old  note  should  be  allowed  to  the  new 
one,  the  latter  being  given  merely  to  renew  the  old  one.  The 
testimony  on  this  point  was  conflicting,  but  very  strongly,  we 
think,  indicating  that  there  was  no  such  agreement  or  under- 
standing,  the  plaintiff  positively  swearing  that  there  was  none, 
and  the  defendants  admitting  that  plaintiff  did  not  agree  to 
any  such  outside  contract,  but  that  they  did  reserve  the  right 
to  insist  on  defenses  to  the  old  note,  and  plaintiff  knew  that 
they  reserved  this  right;  Plaintiff  denied  that  anything  of 
the  sort  occurred,  but  that  the  old  note  was  compromised  and 
the  new  one  given  afler  full  settlement  of  all  differences  and 
equities,  he  insisting  on  settlement  or  suit  in  1866.  Defend- 
ants admitted  that  he  did  threaten  suit. 

On  this  state  of  facts  the  court  charged  to  the  effect  that 
the  presumption  of  law  was  that  all  prior  matters  and  difi^r* 
ences  were  closed  up  by  the  new  note,  and  defendants  must 
prove  an  agreement  or  understanding  between  the  parties  at 
the  time  it  was  given,  before  they  could  go  behind  it  to  open 
the  settlement  The  jury  found  for  the  plaintiff;  the  defend* 
ant  moved  for  a  new  trial  on  various  grounds ;  it  was  refused, 
defendants  excepted,  and  the  case  is  here  for  review. 

The  main  point,  indeed — when  the  case  is  stripped  of  sur- 
plusage and  repetition  and  requests  to  charge  not  authoriced 
by  the  issues  and  the  evidence — the  only  |)oint  made  by  the 
defendants  below,  the  plaintifls  in  error  here,  is  that  the  court 
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erred  in  charging  that  uuless  both  sides  agreed  and  under- 
stood the  contract  to  be  that  defences  to  the  old  note  should 
come  into  the  new  one^  they  could  not  be  admitted^  but  tliat 
he  ought  to  have  charged  that  if  defendants  reserved  their 
rights,  whether  plaintiff  agreed  to  it  or  not,  they  could  set 
them  up.  We  think  that  the  law  is  with  the  court.  It  takes 
two  to  make  a  bargain ;  and  the  presumption  of  law  that  a 
new  note,  for  a  smaller  amount,  given  for  an  old  one,  settled 
up  all  equities  and  differences  and  disputes  about  the  old 
note,  can  only  be  rebutted  by  an  agreement  or  mutual  under- 
standing that  this  principle  of  law  was  waived. 

2.  It  is  not  rebutted  when  one  party  tells  the  other  I  shall 
insist  on  my  defenses,  even  if  this  was  done,  which  is  disputed 
here,  and  the  other  says,  insist  as  much  as  you  please,  but  if 
you  don't  settle  these  old  matters  I  must  sue,  for  I  must  wind 
up  this  estate.  All  sides  admit  that  Wade,  tlie  plaintiff,  said 
this,  and  it  is  quite  strange  if  he  said  it  that  he  should,  at  the 
same  time,  have  agreed  or  hinted  that  the  defendants  might 
make  the  same  defenses  to  the  new  as  to  the  old  note.  This 
would  have  been  no  settlement,  but  would  have  left  matters  as 
bad  as,  or  worse  and  more  complicated  than,  before.  Nor  do 
we  think  that  the  case  of  McLendon  vs.  TTibon,  Callaway  & 
Company^  52  Georgia  Reports^  42,  relied  on  by  counsel  for 
plaintiff  in  error,  decides  the  contrary.  In  that  case  the  cliief 
justice,  who  delivered  the  opinion,  says:  ''This  charge  of  the 
court  excluded  from  the  consideration  of  the  jury  the  defend- 
ant's evidence  as  to  what  he  says  was  the  intention  and  un- 
derstanding of  ihe  paHies"  What  parties  ?  Undoubtedly 
he  must  mean  both,  ior  one  side  could  not  make  parties. 
That  is  precisely  what  the  court  below  charged  in  the  case  at 
bar,  and  when  this  case  was  put  to  the  jury — the  understand- 
ing of  the  parties — not  of  one,  but  of  both  parties.  Any 
other  rule  would  admit  parol  proof  of  the  intention  and  un- 
derstanding of  one  party  to  oi)en  every  settlement  made  in 
writing;  and  in  these  days,  when  all  parties  can  swear  as 
witnesses,  it  would  leave  the  opening  of  every  written  bargain 
at  the  option  of  every  unprincipled  or  untruthful  party.     If 
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such  a  prindple  liad  been  ruled  by  any  court,  we  should  hesi- 
tate to  give  it  our  sauction  and  yield  to  its  authority.  This 
court  has  never  held  it.  Besides,  the  plea  of  defendants  makes 
no  such  a  point  That  puts  the  case  upon  an  agreement  and 
understanding  of  both  parties. 

3.  Nor  do  we  think  that  the  court  erred  in  refusing  the 
charge  of  defendants,  orally  requested,  that  if  plaintiff  knew 
that  such  was  the  understanding  of  defendants  he  was  bound 
by  it,  or  to  use  the  exact  language  of  the  record,  '^  that  the 
understanding  of  one  party  known  to  the  other  party,  may  be 
taken  as  the  intention  of  the  parties."  The  charge  was  un- 
authorized by  the  evidence.  All  the  testimony  is  to  the  effect 
that  plaintiff  protested  against  the  agreement,  and  defendants 
both  prove  that  he  never  did  or  would  assent  thereto.  How 
could  his  assent  or  intention,  then,  as  one  of  the  parties,  be  in- 
ferred in  this  case  to  the  contrary  of  what  everybody  swore  he 
said  and  did  on  the  settlement? 

4.  But  even  if  the  settlement  were  opened,  tfie  proof  wholly 
fails  to  show  that  it  was  not  right.  To  our  minds,  in  any 
view  of  the  case  disclosed  in  this  record,  the  verdict  of  the 
jury  is  right,  and  the  judgment  must  be  affirmed.  There  was 
no  error  in  striking  the  plea  in  respect  to  the  irregularity  of 
the  sale  of  the  negro. 

Judgment  affirmed. 


6.  E.  Cranford,  administrator,  et  al,,  plaintiffs  in  error,  v9. 
James  P.  Brewster,  ordinary,  for  use,  defendant  in  error. 

I.  Where  an  administrator,  who  was  also  the  guardian  of  his  intestate's  chil- 
dren, charged  himself,  as  guardian,  with  having  received  from  himself,  as 
administrator,  a  certain  sum  in  cash,  he  cannot  plead  and  prove,  in  de<» 
fense  to  an  action  on  his  bond  as  guardian,  that  the  amount  so  charged 
as  cash  was  in  fact  made  up  of  notes  on  divers  persons  who  were  solvent  at 
the  time,  but  had  since  become  insolvent,  and  that  with  some  of  the  notes 
he  purchased  slaves  in  his  own  name  in  order  to  save  the  debts,  and  that 
Bttch  negroes  had  become  valueless  on  account  of  emancipation. 
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2.  A  note  dated  and  due  on  March  7th,  1 861,  payable  to  the  guardian  individual- 
ly,  was  properly  excluded,  it  not  being  made  to  appear  that  it  represented  a 
part  of  the  ward's  estate,  except  by  the  loose  statement  of  the  guardian  in 
his  return,  made  in  April,  1869,  "that  it  was  for  the  funds  belonging  to  his 
wards." 

3.  Evidence  to  the  effect  that  notes  receipted  for  by  the  guardian,  as  cash,  if 
indeed  he  received  notes,  could  not  have  been  collected  at  all  if  negroes 
and  Confederate  money  had  not  been  accepted  in  payment,  was  properly 
excluded. 

Guard ian  and  ward.  Evidence.   Before  Judge  Buchanan. 
Coweta  Superior  Court.     March  Term,  1876. 

Reported  in  the  decision. 

Powell  &  Stallings  ;  John  S.  Bigby  ;  P.  F.  Smith, 
for  plain  tifib  in  error. 

P.  H.  Brewster,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendants  on  a  guardian's  bond,  alleging  a  breach  thereof 
by  the  guardian  in  the  mismanagement  of  his  wards'  estate. 
On  the  trial  of  the  case,  the  jury,  under  the  charge  of  the 
court,  found  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
|1,600  00.  The  defendants  made  a  motion  for  a  new  trial  on 
the  various  grounds  alleged  therein,  which  was  overruled  by 
the  court,  and  the  defendants  excepted. 

1.  It  appears  from  the  evidence  in  the  record  that  Alfred 
Cranford  was  the  administrator  of  the  estate  of  Morrison  W. 
Burney,  deceased,  and  afterwards  was  appointed  guardian  of 
his  children,  one  of  whom  was  the  plaintiff.  It  also  appears 
that  on  the  1st  of  June,  1868,  Cranford,  as  guardian,  charged 
himself  as  having  received  from  Cranford,  administrator  of 
the  estate  of  Burney,  the^um  of  $8,097  39  in  cash,  to  the 
one-sixth  part  of  which  the  plaintiff  was  eutitle<1,  there  being 
six  minor  children.  The  defendant  sought  to  defend  himself, 
as  guardian,  by  showing  that  notwithstanding  he  had  charged 
himself  as  liaving  received  from  the  administrator  of  Burney's 
estate  the  sum  of  $8,097  39  in  cash,  that  he  had  the  legal 
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right  to  show  that  it  was  in  notes  on  divers  persons  who 
were  then  solvent,  but  had  sinoe  become  insolvent  by  the  re- 
sults of  the  war ;  that  with  some  of  the  notes  he  purchased 
negroes  in  liis  own  name  in  order  to  save  the  debts,  which 
were  lost  by  emancipation.  These  defenses,  and  others  of  a 
similar  character,  the  court  below  ruled  out,  which  is  the 
main  ground  of  error  insisted  on  here.  There  was  no  error 
in  the  rulings  of  the  court  in  relation  to  the  foregoing  recited 
points  in  the  case. 

2.  There  was  no  error  in  ruling  out  the  note  of  Parks,  pay- 
able to  Cranford  individually,  it  not  being  made  satisfactorily 
to  appear  that  it  was  a  part  of  the  wards'  estate,  except  by 
the  loose  statement  of  the  guardian  in  his  return,  'Uhat  it  was- 
for  the  funds  belonging  to  his  wards/'  which  return  was  not 
made  until  April,  1869. 

3.  There  was  no  error  in  ruling  out  the  testimony  of  Steed, 
^'  that  if  the  Skeen  notes  had  not  been  collected  in  negroes, 
or  Confederate  money,  they  could  not  have  been  collected  at 
all,''  the  defendant  having  treated  all  the  notes  received  from 
the  administrator,  if  indeed  he  did  receive  any  notes  from 
him,  as  so  much  cash.  There  is  no  evidence  that  the  defend- 
ant loaned  out  the  money  which  he  received  as  guardian,  in 
safe  hands,  for  the  benefit  of  his  wards,  or  as  to  what  he  did 
with  it.  The  argument  for  the  plaintiffs  in  error  here  is,  that 
if  he  had  loaned  it  out,  the  notes  would  have  been  no  better 
than  those  which  he  held  as  administrator,  which  were  solvent 
when  he  received  them,  but  which  were  lost  by  the  results  of 
the  war,  and  therefore  he  ought  not  to  be  in  any  worse  condi- 
tion than  if  he  had  loaned  out  the  money  and  taken  notes 
good  at  the  time  therefor.  The  reply  is,  that  the  law  does 
not  recognize  any  such  protetstion  for  guardians  as  that,  and 
the  courts  can  only  afford  them  protection  when  they  act  in 
accordance  with  the  law  which  regulates  their  conduct  and 
duties.  In  view  of  the  facts  as  disclosed  in  the  record  'there 
was  no  error  in  overruling  the  motion  for  a  new  trial  on  the 
several  grounds  therein  set  forth. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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S.  W.  J.  Harris  d  al,,  administrators,  plaintiffs  in  error,  vs. 
D.  W.  VissCHEB  et  al.y  defendants  in  error. 

Where  each  partner  being  the  head  of  a  family,  has  applied  for  and  obtained 
a  homestead  in  the  partnership  land,  the  same  being  assigned  to  them  sev- 
eiallj  in  separate  parcels,  a  prior  creditor  of  the  partnership  cannot,  on 
reducing  the  debt  to  judgment,  enforce  the  judgment  over  the  homestead 
right,  his  debt  being  one  contracted  since  the  adoption  of  the  present  con- 
stitution. 

Partnership.  Homestead.  Before  Judge  Hill.  Houston 
Superior  Court.    June  Term,  1876. 

Reported  in  the  opinion. 

Duncan  &  Miller  ;  Hall,  Lofton  &  Bartlett  ;  B, 
M.  Davis,  for  plaintiffs  in  error. 

W.  S.  Wallace,  for  defendants. 

Bleckley,  Judge. 

D.  W.  &  J.  6.  Visscher  were,  copartners  under  tliat  name 
and  style  when  tliey  acquired  title  to  the  land  now  in  contro- 
versy, and  so  continued  until  after  they  contracted  the  debt 
sought  to  be  collected.  The  deed  conveying  the  land  to  them 
was  taken  in  the  copartnership  name,  and  the  title  stood  thus 
when  the  debt  was  contracted.  The  creditor  gave  credit  to 
the  firm  upon  the  faith  of  this  property.  The  copartnership 
business  included,  among  other  things,  the  cultivation  and 
use  of  this  land  as  a  farm  or  plantation.  A  part  of  the  debt 
was  contracted  in  1871,  and  a  part  in  1873.  Suit  thereon 
was  brought  in  May,  and  judgmeut  was  rendered  in  Decem- 
ber, 1875.  Before  suit  was  commenced,  that  is,  in  January, 
1874,  the  land  in  question  was  partitioned  by  mutual  consent 
of  the  partners,  each  of  them  taking  a  deed  from  the  firm  for 
a  separate  parcel.  Each  then  proceeded  to  have  his  parcel 
secured  to  him  as  a  homestead  under  the  constitution  and  the 
Code,  sections  2002,  2003.  The  applications  were  regular, 
the  necessary  proceedings  were  had,  under  the  statute,  and  the 


230         SUPREME  COURT  OF  GEORGIA. 

Harris  et  ai,  vs.  Visscher  et  al. 

^ —  ,  ^,         _  _ ■ — ■ — 

ordinary's  approval  was  given  on  the  20th  day  of  January, 
1874.  The  homesteads  thus  set  apart  covered  all  the  effects 
the  debtors  owned  in  this  state,  as  partners  or  otherwise. 
They  had  a  large  claim  due  to  the  firm  in  Alabama,  but  it 
does  not  appear  that  it  was  collectible ;  so  that^  both  as  a  part- 
nership and  as  individuals,  they  were,  perhaps^  practically  in* 
solvent.  Each  of  them  was  the  head  of  a  family,  and  both  were 
residents  of  this  state.  After  obtaining  judgment  against  the 
partnersliip  for  his  debt,  the  creditor  had  his  execution  levied 
upon  both  homesteads,  as  the  property  of  the  firm.  Each 
partner  asserted  his  homestead  right  by  affidavit,  and  the  jury, 
under  the  charge  of  the  court,  found  the  property  not  subject 
to  the  execution.  The  creditor  alleging  error  in  the  charge 
and  in  refitsing  certain  requests  to  charge,  brought  the  case 
here  for  review.  The  general  question  presented  for  our  de- 
cision is,  whether  the  homestead  right,  under  the  circumstan- 
ces, will  screen  the  property  from  levy  and  sale  for  a  debt  of 
the  partnership. 

Prior  to  the  Code,  realty  conveyed  to  and  held  by  a  firm 
belonged  to  the  members  as  tenants  in  common  :  19  Gfeorgia 
ReporiSy   14.     It  is   not  absolutely  certain  that  the  Code 
changed  this  rule,  by  declaring,  in  section  1887,  that  a  part- 
nership ^'may  arise  from  a  joint  ownership,  use  and  enjoy- 
ment of  the  profits  of  undivided  property,  real  or  personal ;" 
for  this  language  may  mean,  simply,  that  partnership  may 
thus  exist  as  to  the  business  carried  on,  and  not  that  it  will  or 
must  exist,  also,  as  to  the  property  used  in  the  business.     In 
the  present  case  we  understand  the  evidence  as  indicating  that 
the  land  was  purchased  with  partnership  funds,  and  we  have 
no  doubt  that,  in  equity,  at  least,  it  would  and  ought  to  be 
treated  as  partnership  assets.     For  the  purposes  of  the  present 
decision,  we  deal  with  it  as  such,  legally  as  well  as  equitably* 
Thus  treating  it,  we  could  find  authority  for  ruling  the  que»« 
tion  before  us  either  way.     Some  of  the  cases  holding  part-* 
nership  property  exempt  are  to  be  met  with  in  37  N.  Y.,  360  ^ 
67  N.  C,  140 ;  8  Nat.  Bank  Reg.,  409 ;  11  Ibid.,  114.  Some 
that  assert  the  negative  are  reported  in  101  Mass.,  105  ;   8 
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Kansas,  30;  44  Penn.,  442;  6  Nat.  Bank  Reg.  400;  10 
Ibid.,  146;  12  Ibid.,  49;  13  Ibid.,  295;  3  Cent.  Law  Jour- 
nal, 672.  If  we  felt  at  liberty  to  follow  the  main  drift  of  ad- 
judicated cases  in  other  jurisilictions,  we  should  probably  coin- 
cide with  the  authorities  last  cited^  but  we  do  not.  It  is  our 
duty  to  expound  the  homestead  provision  in  the  constitution 
of  Georgia,  according  to  its  true  intent  and  meaning,  and  we 
are  reasonably  certain  that  it  was  the  purpose  of  the  framers  of 
that  instrument  to  afford  means  for  arresting  the  forcible  collec- 
tion of  debts  of  any  and  all  kinds  (except  those  specially  enume- 
rated) out  of  any  and  all  property  of  the  debtor  or  debtors,  not 
in  excess  of  the  homestead  allowance.  The  words  of  the  pro- 
vision are  as  follows  :  '^  Each  head  of  a  family,  or  guardian, 
or  trustee,  of  a  family  of  minor  children,  shall  be  entitled  to 
a  homestead  of  realty  to  the  value  of  $2,000  00  in  specie, 
and  personal  property  to  the  value  of  $1,000  00  in  specie, 
both  to  be  valued  at  the  time  they  are  set  apart.  And  no 
court  or  ministerial  officer  in  this  state,  shall  ever  have  juris- 
diction, or  authority,  to  enforce  any  judgment,  decree,  or  exe- 
cution against  said  property  so  set  apart — including  such  im- 
provements as  may  be  made  thereon  from  time  to  time — ex- 
cept for  taxes,  money  borrowed  or  expended  in  the  improve- 
ment of  tlie  homest^d,  or  for  the  purchase  money  of  the 
same,  and  for  labor  done  thereon,  or  material  furnished  there- 
for, or  removal  of  encumbrances  thereon.  And  it  shall  be 
the  duty  of  the  general  assembly,  as  early  as  practicable,  to 
provide  by  law,  for  the  setting  apart  and  valuation  of  said 
property,  and  to  enact  laws  for  the  full  and  complete  protec- 
tion and  security  of  the  same  to  the  sole  use  and  benefit  of 
ftaid  families  as  aforesaid."  Whether  we  look  alone  to  this 
broad  and  sweeping  language,  or  advert,  in  aid  of  interpreta- 
tion, to  the  public  history  of  the  times  that  brought  it  into 
our  fundamental  law,  we  are  forced  to  the  conviction  that 
Homestead  was  intended  to  be  among  the  most  wide-reach- 
ing and  sacred  things  in  the  constitution. 

A  court  that  administers  the  system  fairly  and  faithfully, 
UBt  consider  the  laws  of  partnership  that  conflict  with  it^ 
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modified  or  repealed  by  its  adogtion.  They  are  to  bend  to 
it.  and  not  it  to  them.  Difficulties  of  administration  there 
may  be,  but  with  the  ample  macliinery  of  our  law  for  mould- 
ing remedies  and  adjusting  every  variety  of  equitable,  as  well 
as  legal,  rights,  the  most  formidable  of  these  difficulties  maj 
be  met  and  overcome.  Partnership  is  but  a  relation;  it  is  not 
a  person — it  is  not  a  legal  being ;  the  real  owners  of  partner- 
ship property  are  the  partners:  19  Georgia  RepcrU^  84. 
Upon  the  score  of  abstract  justice,  the  obligation  to  discharge 
partnership  debts  is  no  stronger  than  the  obligation  to  pay 
individual  debts.  And  upon  the  score  of  humanity,  the 
family  of  a  partner,  not  otherwise  provided  for,  can  urge 
an  equal  claim  to  shelter,  food  and  raiment,  with  the  fam- 
ily of  an  individual  debtor.  The  creditor  comes  as  cred- 
itor. He  has  no  title.  The  whole  title  was  in  the  two 
debtors.  They  have  divided  the  property  in  a  manner  satis- 
factory to  themselves.  They  made  the  division  before  the 
creditor  acquired  a  legal  lien.  To  baffle  him  by  a  claim  of 
homestead  looks  hard;  but  is  it  harder  upon  a  partnership 
creditor  to  lose  his  money  than  upon  any  other  cre<]itor? 
The  law  allows  debtors  to  claim  homesteads  and  defy  their 
creditors.  Courts  can  in  no  case  administer  a  higher  justice 
than  that  of  the  law.  The  law  is  master,  and  judges  are  only 
its  ministers  and  servants.  No  servant  may  presume  to  be 
greater  than  his  master. 
Judgment  affirmed. 


P.  M.  Sheibley,  plaintiff  in  error,  vs.  Daniel  P.  Hill, 
administrator,  for  use,  defendant  in  error. 

I.  In  a  suit  between  an  administrator,  who  sues  for  the  use  of  another,  and 
the  defendant,  the  latter  is  a  competent  witness  to  testify  to  the  identity 
of  a  paper  alleged  to  have  been  sold  by  the  administrator  at  public  sale 
and  bought  and  paid  for,  for  defendant.  His  testimony  should  be  excluded 
only  as  to  transactions  between  the  intestate  and  defendant. 


J 
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2.  When  a' promissory  note,  or  other  instrument  in  writmg,  is  sold  at  admin- 
istrator's sale  as  insolvent  paper,  the  maker  thereof  may,  by  an  agent,  pur- 
chase the  same  with  the  administrator's  consent,  and  if  the  administrator 
receive  the  purchase  money  and  thus  execute  the  contract  of  sale,  his  con- 
sent will  be  inferred,  and  the  title  of  the  estate  thereto  will  pass,  and  the 
administrator  cannot  recover  thereon. 

3.  A  charge,  unsupported  by  any  evidence,  should  not  be  given  to  the  jury. 

Ailministrators  and  executors.  Witness.  Charge  of  court. 
Before  Judge  Underwood.  Floyd  Superior  Court.  Jan- 
uary Term,  1876. 

Keport€;d  iu  the  opinion. 

R.  R.  Harris  ;  Smith  &  Branham,  for  plaintiff  in  error. 

R.  D.  Harvey;  Forsyth  &  Reese;  Alexander  & 
Wright,  for  defendant. 

Jackson,  Judge. 

This  was  a  suit  brought  by  D.  P.  Hill,  administrator  on 
the  estate  of  Joseph  Davis,  deceased,  for  the  use  of  Elizabeth 
Davis,  against  Sheibley,  on  the  following  instrument: 

"Received,  Rome,  Georgia,  August  13th,  1876,  of  Doctor 
Joseph  Davis,  $500  00,  to  be  appropriated  on  joint  account 
to  buying  property  in  the  city  of  Rome,  or  in  case  of  no  in- 
vestment, to  be  returned." 

The  defendant  pleaded  that  he  had  bought  the  paper  by  an 
agent  at  the  bale  thereof  by  Hill,  administrator,  the  same  hav- 
ing been  sold  by  Hill  as  insolvent  paper  at  administrator's' 
sale,  and  the  title  having  been  in  the  estate;  and  that  he  was 
in  bankruptcy;  and  that  in  the  lifetime  of  Davis,  he  had 
paid  him  in  tobacco.  The  plaintiff,  the  usee  in  the  suit,  con- 
tended that  she  had  got  the  paper  from  the  father  of  Joseph 
Davis,  to  whom  Joseph  had  given  it,  and  who  had  given  it  to 
her;  and  the  testimony  of  the  father  was  that  his  son  had 
^iven  it  to  iiiro  to  keep,  as  rather  ap]>ears  from  his  evidence, 
and  that  he  had  given  it  to  his  son's  wife,  who  is  Elizabeth 
Davis,  the  usee,  after  the  death  of  Joseph  Davis,  his  sou. 
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There  was  some  evidence  of  payment  in  tobacco,  and  it  was 
clear  that  some  paper  on  Sheibley,  and  for  $500  00,  called  a 
note,  was  sold  by  Hill,  administrator,  as  insolvent  paper,  and 
bought  by  one  Goodman  Tor  Sheibley;  but  Hill  did  not  have 
it  with  him,  and  it  was  not  delivered  to  the  purchaser,  and 
Hill  could  not  fully  identify  it  as  the  paper  sold.  Mrs.  Davis 
swore  that  she  gave  it,  among  other  papers  of  deceased,  to 
Hill,  and  afterwards  got  it  back.  The  jury,  under  the  charge 
of  the  court,  found  for  the  plaintiff;  a  motion  was  made  for  a 
new  trial,  it  was  refused,  and  error  is  assigned  on  that?  re» 
fusal  upon  several  grounds. 

1.  The  defendant  was  offered  as  a  witness,  and  his  testi-  • 
mony  was  rejected  by  the  court.  We  think  that,  as  to  the  con- 
tiact  between  him  and  Joseph  Davis,  or  any  transaction  touch- 
ing it  between  him  and  Joseph  Davis,  the  latter  being  dead, 
he  was  incompetent,  because  the  reason  on  which  the  statute 
excluding  him  is  founded  is  that  the  other  party  to  the  con* 
tract  is  dead  and  cannot  confront  him.  But  he  was  offered  here, 
among  other  things,  to  show  the  identity  of  the  paper  sued 
on  with  the  paper  sold  and  bought  at  the  administrator's  sale. 
That  was  a  matter  between  him  and  the  administrator — ^a  sale 
by  the  administrator  to  him,  and  as  to  that  transaction,  we 
think  that  he  was  competent.  Observe  that  this  suit  is  only 
nominally  the  administrator's.  If  he  recover,  the  recovery  is 
for  the  use  of  Mrs.  Davis,  and  the  estate  will  be  no  better  off; 
so  that  part  of  the  statute  which  excludes  the  other  party  frona 
swearing  when  the  administrator  is  a  party ^  does  not  apply. 
*The  administrator  is  no  party  here  in  the  sense  of  the  statute: 
Code,  section  3854. 

2.  If  this  paper  was  sold  by  the  administrator  and  paid  for 
by  defendant,  all  title  in  the  estate  was  gone,  and  the  identity 
of  the  paper  Was  a  vital  thing  to  be  proven,  and  we  think 
that  the  defendant  ought  to  have  been  allowed  to  show  it. 
Whether  the  maker  of  a  note  or  other  obligation  could  pur- 
chase it  at  administrator's  sale  was  not  made  a  question  before 
us;  but  if  it  had  been,  we  think  when  the  administrator  con-- 
sents  to  the  sale  and  puts  up  the  paper  and  receives  and  keepB 


ATLANTA,  JULY  TERM,  1876.  235 

Booher  vs,  Worrill. 

the  monejy  it  is  quite  clear  that  the  purchase  can  be  made; 
nor  do  we  wish  to  be  understood  to  rule  that  it  could  not  be 
so  bought  by  the  maker  in  any  case  when  fairly  put  up  and 
&irly  purchased  as  the  highest  and  best  bidder  at  public  sale. 

3.  We  think,  also,  that  the  court  was  wrong  in  charging 
the  jury,  in  this  case,  that  ^'an  equitable  assignment  exists 
where  one  party,  in  due  course  of  trade,  purchases  from  an- 
other, for  a  valuable  consideration,  an  instrument  not  negotia- 
ble, and  it  is  delivered  to  the  purchaser,'^  inasmuch  as  we  are 
unable  to  find  in  the  record  any  evidence  to  support  such  a 
charge.  On  the  contrary,  the  facts  in  the  case  at  bar  all  turn 
upon  a  gift  to  Davis'  father  by  Davis,  apparently  merely  to 
keep  the  paper,  and  then  a  gift  to  Mrs.  Davis  by  her  father- 
in-law  ;  all  of  which  appear  to  us  to  show  that  the  title,  really, 
never,  bona  fide  and  for  value,  passed  out  of  Josep^Davis, 
deceased,  but  that  it  remained  in  his  estate,  and  the  a&ninis- 
trator  could  sell  it.  The  plea  of  bankruptcy  was  prwen  by 
the  record  of  the  adjudication,  but  it  was  not  insisted  upon 
before  us,  probably  because  if  the  debt  was  owing  at  all  it 
partook  of  the  nature  of  a  trust  debt.  On  the  other  grounds 
we  must  i^ard  a  new  trial. 

Judgment  reversed. 


Elizabeth  Booher,  plaintiff  in  error,  t^^.  Edmijkd  H. 

WoRKiLL,  defendant  in  error. 

1.  Transactions  between  husband  and  wife,  to  the  prejudice  of  his  creditors, 
are  to  be  scanned  closely,  and  their  dona  fides  must  be  clearly  established. 

2.  A  conveyance  by  husband  to  wife,  tnade  pending  suit  against  him,  and 
only  a  few  days  before  the  rendition  of  judgment,  and  leaving  him  nothing 
out  of  which  payment  of  the  judgment  can  be  coerced,  is,  prima  facie, 
fraudulent. 

3.  Where  such  conveyance  purports  to  be  for  value,  and  the  consideration  set 
up  is  a  debt  from  him  to  her,  the  actual  existence  of  the  debt  must  be 
shown ;  and  this  is  not  done  by  proving  that  she  owned  certain  real  estate, 
and  that  at  the  time  of  executing  the  conveyance  there  was  an  accounting 
for  rents,  she  claiming  and  he  admitting  that  the  rents  of  her  property  had 

Vol.  Lvii.  16. 
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been  collected  by  him  and  not  paid  over,  but  the  actual  truth  of  such  claim 
and  admission  not  being  in  any  way  proven  on  the  trial. 

4. 'The  charge  need  not  be  scrutinized  if  the  verdict  is  clearly  right. 

5.  Mistake  of  a  witness  is  immaterial  where  its  correction  ought  to  make  no 
diflference  in  the  result. 

Debtor  and  creditor.  Husband  and  wife.  Fraud.  New 
trial.  Before  Judge  Crawford.  Muscogee  Superior  Court. 
Novembet  Term,  1875. 

On  May  31st,  1872,  Worrill  recovered  a  judgment  against 
David  L.  Booher  and  Milo  Booher,  on  a  note  dated  Septem- 
ber 30th,  1868,  and  due  at  two  years,  for  $2,000  00.  The 
execution  based  upon  this  judgment  was  levied  upon  an  undi- 
vided half-interest  in  a  certain  part  of  lot  one  hundred  and 
seventy,  as  the  property  of  D.  L.  Booher.  A  claim  thereto 
was  interposed  by  Elizabeth  Booher.  Upon  the  issue  thus 
formed,  the  evidence  made,  in  brief,  this  case : 

Until  May  21st,  1872,  the  title  to  the  property  levied  on 
was  in  David  L.  Booher.  On  that  day,  his  wife,  the  claim- 
ant, presented  an  account  for  $6,000  00  for  rents  of  her  prop- 
erty, which  she  alleged  had  been  collected  by  him  and  not 
paid  over.  Thereupon  he  conveyed  to  her  the  property  in 
dispute,  subject  to  a  mortgage  in  favor  of  Robert  W.  Burdell, 
for  |3,600  00,  and  a  judgment  in  favor  of  Alfred  J.  Tonng, 
for  about  $700  00,  at  a  valuation  of  $3,000  00,  and  the 
aforesaid  account  was  credited  accordingly.  It  was  further 
iigreed  that  if  Booher  should  pay  off  the  aforesaid  mortgage 
and  judgment,  then  said  conveyance  should  be  taken  by  his 
wife  in  full  settlement  of  her  claim  for  rents  misappropriated. 
This  conveyance  stripped  Booher  of  the  last  of  his  property. 
The  object  of  the  mortgage  to  Burdell  was  to  raise  money 
with  which  to  pay  off  the  debt  to  Worrill.  Burdell,  upon 
being  thus  secured,  indorsed  Booher's  note  for  $3,500  00,  to 
fall  due  one  year  thereafter.  The* note  and  mortgage  were 
made  November  26th,  1871.  The  latter  tried  to  disoonnl 
this  paper,  but  failed.  He  twice  offered  it  to  Worrill's  attor- 
ney; upon  condition  that  indulgence  should  be  granted  for 
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two  jears,  bat  it  was  refused.  The  note  was  then  returned 
and  the  mortage  canceled.  The  Young  judgment  was  paid 
off,  thus  leaving,  as  insisted  by  claimant,  an  unencumbered 
title  to  the  property  in  dispute  in  her. 

On  August  2Sth,  1869,  Booher  conveyed  to  claimant,  in 
consideration  of  natural  love  and  affection,  his  residence  and 
lot  and  store-house,  occupied  by  F.  W.  Andrews.  In  1870,  he 
sold  a  lot  and  store-house  to  oue  Illges,  for  $7,000  00  in  cash. 

The  account  for  rents  collected  and  not  paid  over  to  her, 
presented  by  claimant,  was  as  follows : 

"  Received  rent  of  store  141,  for  18  months,  at  $66  00  per  month.^  1,200  00 
"  "        "       117,    "    "        "        "^100  00"        "       1,80000 

"        for  dwelling  house  from  N.  J.  Bussey.  ......        600  00 

"        previous  to  the  above  from  Harrison,  A.  L. ,  for  store  117  2,400  00 


|6,ooo  00." 

In  1871,  Booher,  as  trustee,  paid  city  tax  on  property  val- 
ued at  117,500  00;  in  1872,  on  property  valued  at  $18,000  00. 

N.  J.  Bussey  testified  that  he  occupied  the  house  known  as 
the  residence  of  D.  L.  Booher  in  the  year  1869. 

The  jury  found  the  property  subject.  The  claimant  moved 
for  a  new  trial  because  of  error  in  the  charge  of  the  court,  not 
material  here;  because  of  mistake  in  the  evidence  of  Bussey, 
and  because  the  verdict  was  contrary  to  the  evidence. 

In  support  of  the  second  ground,  the  statement  of  the  wit- 
ness alluded  to  was  read,  on  the  hearing  of  the  motion  for  a 
new  trial,  to  the  effect  that,  upoi^  examination  he  had  ascer- 
tained that  he  lived  on  the  Booher  place  from  October,  1869,  * 
to  October,  1870.  Also,  the  affidavit  of  claimant's  attorney 
to  the  effect  that  this  mistake  was  used  most  deleteriously  to 
his  client's  case  in  the  argument  before  the  jury,  in  this,  that 
the  account  for  rents  minappropriated,  presented  by  claimant 
against  her  husband,  and  by  which  they  settled,  contained  an 
item  for  rent  of  dwelling-house  collected  from  Bussey,  $600, 
whilst  the  evidence  showed  that  the  latter  had  only  occupied 
the  house  six  weeks  after  the  title  was  conveyed  to  claimant. 

The  motion  was  overruled  and  claimant  excepted. 
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R.  J.  MoBES^  for  plaintiff  in  error. 

Peabody  &  Brannon;  Blakdford  &  Garrard,  for 
defendant. 

Bleckley,  Judge. 

1 .  Where  man  and  wife  are  acting  together,  on  the  sanoie 
side  of  a  question  of  property,  they  are  under  temptation  to 
do  themselves  more  than  justice.  What  is  secured  to  the  one 
is  apt  to  be  shared  by  the  other.  With  respect  to  enjoyment, 
however  it  may  be  as  to  title,  neither  is  a  stranger  to  the 
other's  fortune.  Contracts  between  them  which  retain  in  the 
family  property  that  would  otherwise  go  to  satisfy  honest 
creditors,  are  to  be  subjected  to  strict  scrutiny — a  vigilant 
judicial  police.  When  a  creditor  challenges  such  a  contract 
for  fraud,  slight  evidence  will  change  the  onus,  and  cast  on 
the  conjugal  pair  the  duty  of  manifesting  the  genuineness  and 
good  faith  of  the  transaction  by  such  evidence  as  will  satisfy, 
or  ought  to  satisfy,  an  honest  jury. 

2.  Here  we  have  a  conveyance  made  by  the  husband  to  his 
wife,  pending  the  creditor's  suit,  and  only  ten  days  before 
judgment.  The  property  conveyed  was  worth  several  thou- 
sand dollars,  and  the  evidence  indicates  that  it  was  all  the 
debtor  had  left.  He  stripped  himself  of  the  last  and  only 
means  of  making  voluntary  payment ;  and  if  the  conveyaooe 
were  to  stand,  a  coercive  collection  of  the  debt  would,  doubt- 
less, be  impossible.  With  these  indicia  of  fraud,  there  is  a 
prima  fade  case,  and  the  burden  of  meeting  and  explaining 
it  is  upon  the  claimant. 

3.  And  what  is  the  explanation  offered  ?  Chiefly  the  acts 
and  declarations  of  the  parties  themselves  at  the  time  of 
the  transaction  which  stands  impeached.  The  deed  purports 
to  have  been  made  for  a  valuable  oousideration.  The  wife 
had  real  estate  capable  of  yielding  rent.  She  made  a  large 
claim  upon  her  husband  for  rents  collected  and  not  paid  over. 
He  admitted  that  the  claim  was  just.     An  account  was  made 
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out  and  receipted,  and  the  deed  was  executed  and  delivered. 
By  special  contract,  reduced  to  writing,  the  deed  was  to  be  in 
part  payment  of  the  account  if  the  property  should  not  be 
disencumbered  by  the  husband,  and  in  full  payment  if  it  were 
disencumbered.     The  main  encumbrance  treated  about,  was  a 
mortgage  intended  to  be  used  to  raise  money  to  pay  off  this 
creditor,  but  which  was  not  so  used,  the  effort  to  do  so  prov- 
ing fruitless.    And,  tiiereupon,  tiie  mortgage  itself  was  offered 
to  the  creditor,  on  condition  that  he  would  grant  indulgence 
for  two  years.     These  terms  being  vejected,  the  mortgage  was 
allowed  to  drop  and  go  for  nothing,  and  thus  the  wife's  title 
was  made  gooil,  and  the  creditor  left  wholly  unprovided  for. 
Now,  to  put  bottom  in  all  this,  the  actual  existence  of  a  debt 
for  rents  collected  by  the' husband  for  the  wife,  and  not  paid 
over,  is  indispensable.     Yet,  no  witness  testifies  to  the  collec- 
tiou  of  a  single  dollar.     The  whole  matter  stands  on  what  tlie 
parties  themselves  said  and  did.    The  wife  claimed — the  hus« 
band  admitted — the  account  was  made  out  and  receipted — the 
deed  was  made  and  delivered.     If  the  husband  had,  in  fact, 
made  collections  of  rents,  to  the  amount  of  thousands  of  dol- 
lars, this  must  have  been  susceptible  of  proof.    Those  who 
paid  the  money  could  have  been  called  to  testify,  and  even 
the  parties  themselves  were  competent  witneases.     But   no 
attempt  was  made  to  establish  any  payment  to  the  husband ; 
no  witness  was  examined  on  the  subject,  and  no  excuse  was 
given  why  witnesses  were  not  produced,  not  even  why  the 
claimant  or  her  husband   was  not  interrogated.     The  debt 
was  wholly  unproved ;  and  its  real  existence  was  the  vital 
question,  as  was  ruled  in  this  same  case,  at  July  terra,  1875, 
56  Georgia  Beports,  332. 

2.  To  scrutinize  the  charge  of  the  court  complained  of 
would  be  fruitless.  Whether  the  charge  was  correct  or  not| 
the  ease  could  have  had  no  other  right  result,  on  the  evidence 
before  the  jury,  tlian  the  one  arrived  at. 

3.  Equally  immaterial  is  it  whether  the  witness.  Dr.  Bussey, 
made  a  mistake  in  his  evidence  or  not.  The  proposed  cor- 
i^ectioD  of  the  mistake  would  still  leave  the  radical  infirmity 
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of  the  claimant's  case  nnremedied.  There  was  no  effort  to 
prove  by  Dr.  Bussey  that  he  ever  paid  any  rent  to  the  claim- 
ant's husband,  and  it  is  not  shown  that  he  intended  to  testify 
to  that  fact  on  the  trials  or  that  he/ would  or  could  testify  to 
it  now.  Besides,  even  a  clearly  material  mistake  by  a  witness 
seems  not  to  be  a  favored  ground  for  new  trial :  25  Georgia 
BeporU,  182;  37  Ibid.,  48;  15  Ibid.,  550;  54  Ibid.,  635; 
Josey  V8.  Stapleton,  July  term,  1876. 
Judgment  affirmed. 


The  Memphis  Branch  Railroad  Company,  plaintiff  in 
error,  vs.  James  B.  SuLLiVAN/defendant  in  error. 

The  Memphis  Branch  Railroad  Company,  plaintiff  in 
error,  vs.  Albin  Omberg,  defendant  in  error. 

1.  a  subscriber  to  shares  in  a  corporation  contracts  with  reference  to  the 
charter ;  and  the  number  of  shares  to  be  subscribed,  or  the  whole  capital 
stock  necessary  to  do  the  contemplated  business,  constitutes  an  important 
element  in  the  contract.  A  man  might  agree  to  make  one  of  ten  to  raise 
^i,ooo  oo,  and  still  might  refuse  to  be  one  of  ten  to  raise  ^500  00.  The 
latter  sum  might,  in  his  judgment,  be  wholly  inadequate  to  accomplish  the 
purpose  of  his  subscription,  and  to  subscribe  in  such  a  case  would  be  to 
throw  away  his  money. 

2.  If  the  sum  iixed  by  the  charter  had  been  subscribed,  and  yet  subscriptions 
bad  been  released  so  as  to  reduce  the  capital  largely  and  materially,  with- 
out  the  consent  of  the  subscriber,  the  effect  would  be  the  same  as  if  the 
stock  released  had  never  been  subscribed.  A  mere  nominal  subscription, 
to  fulfil  the  letter  and  break  the  spirit  of  the  contract,  is  no  substantial 
compliance  with  the  charter,  and  when  released  because  it  was  nominal,  it 
becomes  equivalent  to  no  subscription  ad  initio. 

3.  Whether  an  amendment  to  a  charter  be  material  or  not  is  a  question  of 
law  for  the  court,  and  should  not  be  left  to  the  jury ;  but  when  its  evident 
purpose  is  to  legalize  previous  illegal  proceedings,  and  its  effect  is  to  re- 
duce the  capital  stock  at  the  option  of  the  corporation,  and  the  verdict  is 
in  favor  of  the  party  asserting  its  materiality,  this  court  will  not  interfere. 

4.  If  a  subscriber  acquiesce  in  the  progress  of  the  work  by  payment  of  ws 
subscription,  assessed  or  otherwise,  he  cannot  afterwards  object,  either  to 
the  failure  originally  to  get  subscribers  to  the  whole  stock,  or  to  a  material 
amendment  of  the  charter;  but  the  fact  that  he  merely  pays  his  assess- 
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ments  to  have  the  route  surveyed,  is  not  sufficient  to  show  such  acquies- 
cence ;  and  where  the  question  of  acquiescence  has  been  fairly  submitted 
to  the  jury  and  has  been  passed  upon  by  them,  with  evidence  enough  to 
sustain  the  verdict,  this  court  will  not  interfere.  This  latter  fact  distin> 
guishes  this  case  from  the  case  of  May  vs.  The  Memphis  Branch  Railroad 
Company,  48  Georgia  Reports,  log. 

Corporations.  Contracts.  Stock.  Before  Judge  McCuTCH- 
EN.    Floyd  Superior  Court.    January  Adjourned  Term,  1876. 

Reported  in  the  opinion. 

N.  J.  Hammond,  attorney  general ;  Dabney  &  FouqHE; 
Smith  &  Branham;  C.  A.  Thorn  well,  for  plaintiff  in 
error. 

Wright  &  Featherston,  for  defendants. 
Jackson,  Judge. 

This  was  a  suit  brought  on  several  assessments  of  stock 
subscribeil  by  Sullivan  for  the  purpose  of  buihling  a  railroad 
from  Rome  to  the  Alabama  liue,  and  to  connect  with  certain 
roads  in  that  state.  It  appears  from  the  record  that  the  char-' 
ter  required  a  subscription  of  $500,000  00  before  it  was  ope- 
rative ;  that  this  sum  was  not  subscribed  originally  and  was 
afterwards  reduced  still  more,  one  subscription,  a  mere  nomi- 
nal one,  for  $250,000  00  having  been  released  by  the  company, 
and  even  with  that  counted,  it  is  clear  that  the  whole  sub- 
scription never  reached  $500,000  00.  The  charter  was  amend- 
ed, legalizing  certain  acts  of  the  company  and  authorizing  it, 
in  effect,  to  go  on  with  the  work  with  $100,000  00  of  stock 
subscribed.  Sullivan  paid  up  three  assessments,  but  for  a 
survey  of  the  rout^and  other  preliminary  objects  only.  Suit 
was  brought  against  Sullivan  for  the  balance  of  his  susbcrip- 
tion  which  was  assessed  and  which  he  had  refused  to  pay. 
The  jury,  under  the  charge  of  the  court,  found  for  defendant; 
the  railroad  company  moved  for  a  new  trial,  it  was  refused, 
and  error  is  assigned  upon  this  refusal. 

The  questions  made  are:  1st.  Whether  a  subscriber  to  stock 
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of  a  corporation,  chartered  for  an  enterprise,  is  bound  to  pay 
his  assessments  unless  the  whole  stock  be  subscribed.  2d. 
Whether,  even  if  the  whole  had  been  subscribed  originally,  a 
large  part  merely  nominally  and  which  was  afterwards  released, 
the  subscriber  would  be  bound  to  pay  assessments.  3d.  Wheth- 
er an  amendment  to  the  charter  authorizing  the  company  to  pro- 
ceed with  a  less  sum  than  the  whole  amount  required  to  be 
subscribed,  is  so  material  as  to  release  the  subscriber  from  his 
subscription,  if  done  withput  his  assent.  And,  4th.  Whether 
the  facts  proven  authorized,  or  rather  required,  the  jury  to  find 
that  the  subscriber  had  acquiesced  in  the  failure  of  the  pro- 
curement of  the  original  sum  fixed  in  the  charter  to  be  sub- 
subscribed,  or  in  its  reduction  by  the  release  of  certain  nomi- 
nal subscribers,  or  in  the  alteration  of  the  charter,  though  ma- 
terial. 

1.  In  respect  to  the  first  point,  it  appears  to  us  that  when 
one  agrees  tQ  pay  so  much  for  an  enterprise,  how  much  il 
will  take  to  complete  it,  is  a  most  important  question.  There 
can  be  no  doubt  that  he  subscribes  on  condition  that  the  char- 
ter is  complied  with;  that  instrument  forms  part,  and  an  im- 
portant part,  of  his  contract;  the  law  of  the  corporation  made 
the  terms  upon  which  he  agrees  to  pay;  and  the  amount  of 
valid  subscriptions  made  for  the  common  enterprise  is  most 
material.  One  might  be  willing  to  be  one  of  ten  men  to  raise 
$1,000  00,  but  not  one  of  ten  to  raise  $500  00  for  a  given 
purpose;  $1,000  00  might,  in  his  judgment,  be  the  least  sum 
that  could  accomplish  the  object;  $500  00  he  might  believe 
could  not,  and  tiiat  his  subscription  in  the  latter  case  would 
be  money  thrown  away.  In  this  very  case  he  might  be  quite 
willing  to  be  one  of  five  thousand  share-holders  at  $100  00 
each,  believing  that  the  road,  a  good  sub^antial  road,  could 
not  be  built  for  a  dime  less  than  $500,000  00;  but  he  might 
think  it, folly  to  venture  on  such  an  enterprise  with  $100,000, 
and  would  not  subscribe  a  cent  for  it,  because  it  would  waste 
his  money  for  nothing.  And  so  we  find  the  authorities  to  be: 
6  Pick.,  23;  10  Ibid,,  142;  45  Maine,  624;  1  Bedfield  oo 
BailwaySj  176,  et  seq,,  and  cases  cited  there. 
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2.  It  surely  cannot  alter  the  case  if  a  large  and  material 
Bobficription  were  merely  nominal^  and  was  afterwards  re- 
leased because  it  had  always  been  a  sham,  and  all  tins  had 
been  done  without  the  knowledge  and  consent  of  the  sub- 
scriber, who  was  thus  duped  and  cheated  into  his  subscription 
by  the  sham. 

3.  In  respect  to  the  amendment  of  the  charter,  it  appears 
firom  the  record  that  the  court  left  its  materiality  to  the  jury, 
and  this  is  assigned  for  error.  That  amendment  was  to  the 
effect  that  the  capital  stoc^  may  be  as  Auch  as  $500,000  00, 
but  that  the  company  may  commence  work  when  $100,000  00 
was  subscribed.  We  think  that  the  materiality  of  this  altera- 
tion was  a  question  for  the  court,  and  tliat  the  judge  should 
not  have  turned  it  over  to  the  jury ;  but  as  they  found  it 
material,  of  course,  if  we  agree  with  them,  we  ought  not  to  in- 
terfere with  what  they  did.  We  do  think  that  the  change  is 
material  in  so  fiir  as  it  would  force  collections  from  those  who 
Lad  subscribed  only  on  condition  that  $500,000  00  should  be 
subscribed.  Besides,  it  legalized  acts  done  by  tlie  directors 
and  stockholders  in  releasing  fictitious  subscribers,  and  other- 
mse.  Taking  it  altogether,  it  is  such  an  alteration  as  mate- 
rially afiects  the  contract  Sullivan  made,  and  the  principle 
ruled  in  Winder  vs.  The  Muscogee  Railroad  Company,  11 
Georgia  Reports,  438,  will  apply  to  this  case. 

4.  Indeed,  in  the  case  of  May  va,  this  railroad  company, 
48  Georgia  Reports,  109,  this  court  held  the  views  above 
given,  and  held  May  bound  in  that  case,  because  he  acqui- 
«8oe<l,  and  only  because  he  acquiesced  in  what  had  been  done 
in  going  on  with  the  work  without  $500,000  00  subscribed, 
in  the  release  of  the  fictitious  stock,  and  the  amendment  of 
tbe  charter.  But  in  the  case  at  bar  the  question  of  acqui- 
escence was  fairly  submitted  to  the  jury ;  they  have  found  that 
Sullivan  did  not  acquiesce,  and  the  evidence  supports  the 
finding.  In  May's  case  May  shows  no  dissent  at  all,  swears 
to  none  himself;  while,  here,  Sullivan  swears  that  all  those  acts 
eomplained  of  were  without  his  knowledge  or  consent.  In- 
deeil^  ihe  only  evidence  at  all  of  acquiescence  here  is^  the  fact 
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that  Sullivan  paid  three  assessments,  but  these  were  all  Jor 
mere  surveys  of  Uie  work,  and  the  payment  of  the  assessments 
for  that  purpose  merely,  does  not  show  acquiescence  in  begin- 
ning before  the  whole  amount  of  stock  is  subscribed.  A  sur- 
vey and  payment  for  it,  may  be  always  made  to  ascertain 
the  practicability  of  the  work  before  the  entire  stock  is  sub- 
scribed.  See  the  authorities  above  cited,  especially  6  Pick.,  23. 

In  view  of  the  whole  case  as  disclosed  by  the  record,  we 
think  the  verdict  right,  and  we  affirm  the  judgment  of  the 
court  below  in  sustaining  it. 

Onibefg's  case  differs  from  that  of  Sullivan  only  in  the  fact 
that  the  former  never  did  pay  any  assessment  either  for  the 
main  work  or  the  survey;  and  there  is  not  even  that  evidence 
going  to  show  that  he  acquiesced  in  the  conduct  of  the  com- 
pany or  in  the  change  of  the  charter. 

Judgment  affirmed.  * 


John  J.  Hood,  plaintiff  in  error,  vs.  David  P.  Powers,  de- 
fendant in  error. 

Under  the  Code,  section  3339,  service  is  required  to  be  effected  at  least  fif- 
teen days  before  the  first  day  of  the  term.  If  effected  on  Monday,  the 
fourteenth  day,  it  is  so  far  irregular  that  a  motion  made  by  the  defendant, 
at  the  appearance  term,  to  dismiss  the  case  for  want  of  due  service,  ougbl 
to  be  granted ;  especially  where  the  process  bears  date  more  than  twenty 
days  before  the  term,  and  where  there  is  nothing  to  show  that  it  was  not 
received  by  the  sheriff  more  than  five  days  preceding  the  date  of  service. 

Service.     Practice  in  the  Superior  Court.     Before  Judge 
Buchanan.     Coweta  Superior  Court.     March  Term,  1876 

Reported  in  the  opinion.  * 

W.  A.  Turner,  by  John  S.  Biqby;  A.  D.  Frbbmak, 
for  plaintiff  in  error. 

J.  B.  S.  Davxb^  for  defendant. 
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Declaration  was  filed  December  27th,  1 875.     Process  issued 
the  same  day,  returnable  to  March  term^  1876,  of  Coweta 
soperior  court.     At  what  time  the  papers  were  received  by 
tbe  sheriff  for  service  does  not  appear.     Service,  as  shown  by 
the  official  return,  was  made  on  the  21st  of  February.     This 
was  Monday,  and  the  term  of  the  court  to  which  the  process 
was  returnable  commenced  on  Monday,  the  6th  of  March. 
Conoting  time  in  the  usual  mode,  the  service  was  but  four- 
teen days  before  the  appearance  term.     At  that  term,  the  de- 
fendant, by  his  counsel,  moved  to  dismiss  the  case  for  want  of 
legal  service,  and  the  motion  was  denied.     As  the  law  stood 
when  the  Code  took  effect^  the  service  would  have  been  suf- 
ficient.    The  act  of  1799  (Cobb's  Digest,  471,)  requireil  ser- 
vice  at  least  twenty  days  before  the  term.   The  act  of  1829  re- 
duced the  time  to  seventeen  days :    Ibid.^  472-3.     Both  these 
acts  required  process  to  issue  twenty  days  before  the  term. 
Then  came  the  act  of  1856,  (pam.,  p.  136,)  which  declared  that 
the  sheriff  should  "be  allowed,  for  the  purpose  of  serving  all 
writs  or  declarations  at  comjnon  law,  or  bills  of  equity,  five 
days  after  the  time  now  fixed  by  law  for  filing  the  same  in  the 
clerk's  ofiSce."     As  there  was  no  time  forfiling  expressly  pre- 
scribedy  the  last  day  for  issuing  process,  was,  of  course,  the 
latest  day  for  filing,  and  might  be  regarded  as  the  time  '^  fixed 
by  law."     Accordingly,  it  was  held  by  this  court,  in  constru- 
ing the  act  of  1856,  that  the  act  allowed,  for  serving  declara- 
tions at  common  law,  five  days  after  the  twentieth  day  pre- 
ceding the  term:  33  Georgia  Reports^  146.     This  interpreta- 
tion of  the  act  brought  its  provisions  in  necessary  conflict 
with  the  act  of  1829,  for  out  of  twenty  days  it  would  be  im- 
possible to  allow  the  sheriff  five  and  still  have  service  seven- 
teen days  before  the  term.     It  followed  that  there  was  a  re- 
peal of  the  act  of  1829,  j9ro  tanto,  by  implication,  and  that 
the  only  law  which  remained  of  force,  regulating  the  tifne  of 
^ervioe^  was  the  act  of  1856.     While  this  act  was  operative, 
any  service  was  legal,  in  respect  to  time,  which  was  compati- 
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ble  with  allowing  the  sherifiT  five  days,  and  only  five  days, 
after  what  we  usually  call  "  return-day."  The  necessary  in- 
quiry in  any  case  was,  did  the  sheriff  serve  before  the  five 
days  allowed  him  had  expired. 

In  two  c&ses  which  arose  under  that  act,  the  question  was 
presented^  whether  these  five  days  were  inclusive  or  exclusive 
of  the  Sunday  immediately  following  the  fourth  day;  and  in 
both  it  was  held  that  they  were  exclusive — that  is,  tliat  the 
sheriff  was  entitled  to  five  secular  days,  skipping,  to  reach  the 
fifth,  from  Saturday  to  Monday:  23  Georgia  Reports^  49; 
33  Ibid,,  146.     Had  the  law  remained  as  it  was  at  the  time 
of  these  two  decisions  they  would  have  controlled  the  present 
case.    But  the  Code  (section  3339)  changes  the  law  in  two 
respects ;  it  requires  the  sheriff  to  serve  within  five  days  after 
receiving  the  papers,  and  it  requires  him  to  serve  at  least  fif- 
teen days  before  the  first  day  of  the  term.     The  former  of 
these  provisions  is,  doubtless,  directory,  so  that  service  not 
made  within  the  five  days  would  be  good  if  the  other  more 
important  provision  were  complied  with,  namely,  if  the  time 
of  service  were  at  least  fifteen  days  before  the  term.     Section 
3343  makes  it  the  sheriff's  duty,  in  case  process  is  delivered 
to  him  too  late  for  service  within  the  time  specified,  to  retam 
the  same  with  an  entry  stating  tlie  fact.     This  must  mean 
that  when  it  is  too  late  for  him  to  serve  full  fifteen  days  be- 
fore the  term,  he  is  not  to  serve  at  all.    Section  4,  paragraph 
8,  of  the  Code,  declares:  "When  a  number  of  days  is  pre- 
scribed for  the  exercise  of  any  privilege  or  the  discharge  of 
any  duty,  only  the  first  or  last  day  shall  be  counted ;  and  if 
the  last  day  shall  fall  on  the  Sabbath,  another  day  shall  be 
allowed  in  the  computation.''     It  is  easy  to  see  that  this  sec- 
tion does  not  qualify  that  part  of  section  3339  which  requires 
the  service  to  be  consummated  at  least  fifteen  days  before  the 
term ;  or  if  it  does,  that  its  operation  is  to  add  to,  and  not 
snbstract  from,  the  number  of  days  specified.     There  is  little 
probability  that,  where  Sunday  intervenes,  the  Code  intended 
to  take  a  day  away  from  a  party  and  give  it  to  the  sheriff! 
There  is  no  declaration  that  the  sheriff  is  to  have  at  least  &ve 
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days,  whereas,  the  language  is  express,  that  the  defendant  shall 
have  fifteen  oi  least.  But  we  confine  our  judgment  in  the 
present  case  to  the  special  facts  before  us,  and  do*  not  wish  to 
be  understood  as  positively  deciding  anything  more  than  ap- 
pears in  the  head-note. 
Judgment  reversed. 


S.  P.  Smith,  Son  &  Brother,  plaintiffs  in  error,  va,  W.  S. 
McElwain  et  aL,  defendants  in  error. 

I.  Wliere  a  bill  alleged,  in  effect,  that  a  certain  agent  or  general  manager 
was  appointed  to  operate  certain  iron  works,  to  secure  the  debts  of  certain 
creditors  holding  liens  and  mortgages  thereon,  and  that  complainants  con- 
tracted with  said  agent  for  supplies  to  feed  the  hands  and  stock  necessary 
to  operate  the  works,  and  in  the  contract  it  was  stipulated  that  a  certain 
quantity  of  iron  was  to  be  delivered  to  complainants,  upon  which  such 
supplies  were  to  be  advanced  by  them  to  the  extent  of  $2$  oo  per  ton,  and 
the  agent  was  to  have  the  right  to  sell  the  iron  at  any  time  during  five 
months,  and  to  pay  interest  for  the  advance  at  one  per  cent,  per  month,  **  as 
said  advances  were  to  run  said  works;"  and  where  it  was  further  alleged 
that  from  time  to  time  such  supplies  were  liquidated  by  note  until  all  these 
notes  were  superseded  by  a  contract  made  May  9th,  1875,  by  which  the 
said  agent  and  general  manager  sold  to  complainants  three  hundred  tons 
of  pig  iron  at  $32  00  per  ton,  delivered  on  board  of  cars  at  Rome,  Georgia, 
delivery  to  commence  at  once,  and  the  whole  three  hundred  tons  to  be  de- 
livered on  or  before  July  ist,  1875,  and  where  it  was  alleged  that  this  con- 
tract was  intended  to  cover  payment  in  supplies  already  made  before  the 
signing  thereof,  though  its  form  seemed  to  contemplate  payment  in  money 
after  delivery  of  the  iron ;  and  where  it  was  also  alleged  that  complainants' 
advances,  beginning  November  i6th,  1874,  and  ending  July  30th,  1875, 
amounted  to  $8,500  00,  besides  interest,  and  that  all  the  creditors  inter- 
ested in  said  works,  and  for  whose  benefit  they  were  operated,  knew  these 
facts,  and  that  this  iron,  so  made  by  these  supplies  furnished  by  complain- 
ants, was  thus  sold  to  them  by  their  agent ;  and  that  complainants  had  only 
received  fifty  tons  of  the  iron,  and  that  one  hundred  and  eighty  tons  there- 
of, made  by  the  use  of  complainants'  supplies,  were  at  the  wharf  at  Rome, 
and  that  the  agent  and  certain  creditors,  so  interested  and  secured,  made 
parties  defendant  to  the  bill,  had  conspired  together  to  take  possession  of 
this  iron  at  the  wharf  and  to  prevent  complainants  from  getting  possession 
of  the  balance  of  the  iron  thus  due  them,  and  paid  for  by  the  supplies 
which  made  it,  and  facts  tending  to  show  such  fraudulent  conspiracy  were 
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alleged ;  and  that  thus  the  effort  of  these  defendant  creditors  was  to  take 
the  gross  product  of  the  said  iron  works,  without  paying  the  operating  ex- 
penses, though  thej  had  full  notice  and  knowledge  of  the  foregoing  facts; 
and  where  it  was  alleged  that  the  agent  was  insolvent,  and  the  works  had  sus- 
pended, and  attachments  to  large  amounts  had  been  sued  out  in  Alabama, 
where  they  were  located ;  that  at  least  one  thousand  tons  of  iron  had  been 
made  since  complainants  supplied  the  means  to  operate,  of  which  complain- 
ants had  got  but  forty-eight  tons,  though  entitled  to  three  hundred;  and  where, 
by  amendment  to  said  bill,  it  was  averred  that  repeated  assurances  and 
promises  were  made  to  complainants  by  the  said  agent  and  his  principals 
that  the  iron  would,  in  good  faith,  be  delivered  or  its  equivalent  paid, some 
of  the  said  creditor  defendants  alleging  that  they  had  made  a  good  bargain 
out  of  the  complainants,  and  meant  to  hold  them  to  it,  and  other  circum- 
stances were  averred  going  to  show  fraud  and  intent  to  deceive  complain- 
ants and  lull  them  into  false  security,  which  culminated  at  last  in  actual 
seizure  of  the  iron  at  the  wharf;  and  where  the  bill  prayed  for  injunction 
and  a  receiver,  and  relief  by  account  and  decree  against  the  agent,  and 
especially  his  principals,  who  were  thus  attempting  to  defraud  complainants: 

He/d,  that  there  is  equity  in  the  bill,  and  it  should  not  have  been  dismissed 
on  demurrer,  but  J>e  heard  fully  before  a  jury  on  its  merits. 

2.  This  case  is  distinguishable  from  Cubbedge  <Sr»  HazUhurst  vs.  Adams^  42 
Georgia  Reports^  124,  and  the  succeeding  cases,  where  it  was  held  that  equity 
would  not  interfere  by  injunction  unless  the  complaining  creditor  had  judg- 
ment or  some  subsisting,  valid  lien  on  the  property ;  that  here  complain- 
ants' supplies  actually  made  the  iron  and  entered  into  the  very  manufacture 
thereof,  and  in  consideration  thereof,  the  agent,  with  the  full  knowledge  of 
the  principals,  had  sold  it  to  complainants  and  delivered  a  part,  and  should 
have  completed  its  delivery ;  and  in  this  case,  too,  a  mistake  in  the  con- 
tract of  sale,  in  respect  to  the  consideration  already  received,  was  alleged^ 
and  it  needed  to  be  rectified  to  speak  the  intention  of  the  parties  thereto,  so 
that,  if  the  facts  alleged  be  proven  on  the  hearing,  equity  will  decree  full 
relief  to  complainants  against  all  the  defendants  interested,  in  proportion 
to  their  respective  interests  and  defaults — ^relief  more  adequate  aod  com- 
plete than  a  court  of  law  can  well  administer :  See  Cohen  vs,  Meyers,  Oh 
ken  <&*  Company  et  aL,  42  Georgia  Reports ,  46, 

% 

Injunction.  Receiver.  Lien.  Debtor  and  creditor.  Be- 
fore Jinlge  Underwood.  Floyd  Superior  Court.  January 
Term,  1876. 

Smith  &  Branham,  for  plaintiffs  in  error. 
Dabney  &  FoucHE,  for  defendants. 
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Jackson,  judge. 

This  W1I8  a  demurrer  in  .equity,  and  the  facta  and  reasons 
for  our  judgment  are  sufficiently  elaborated  in  the  syllabus  at 
the  head  of  the  case  to  understand  the  views  we  entertain  in 
r^rd  to  it. 

Judgment  reversed. 


The  Eagle  and  Phenix  Manufacturing  Company, 
plaintifi*  in  error,  vs,  Jesse  J.  Bradford,  trustee,  defend- 
ant in  error. 

1.  When  original  pleadings,  process,  verdict  and  judgment  are  lost,  a  copy 
may  be  established,  instant er^  on  motion. 

2.  That  they  were  not  recorded,  or  that  the  record  cannot  be  found,  is  no 
reason  for  not  establishing  the  copy. 

3.  The  copy  of  an  official  transcript  preserved  in  the  office  of  the  clerk  of  the 
supreme  court,  duly  certified,  is  competent  and  sufficient  evidence  as  to 
contents,  etc. 

4.  With  such  high  evidence,  as  a  check  upon  fraud  or  mistake,  the  motion 
may  be  granted  without  notice  to  any  one ;  and  notice  given  to  a  claimant 
who  is  resisting  a  pending  levy,  made  to  satisfy  the  judgment,  is  neither 
aid  nor  obstacle  to  the  motion. 

Lost  papers.  Practice  in  the  Superior  Court.  Records. 
Evidence.  Before  Judge  Crawford.  Muscogee  Superior 
Court.     Noveiul>er  Term,  1875. 

During  the  November  term,  1875,  of  the  superior  court  of 
Muscogee  coufity,  Bradford,  as  trustee  of  the  Howard  Msin- 
ufactiiring  Company,  i>etitioned  the  court,  in  substance,  as 
follows: 

On  February  5tb,  1852,  Van  Leonard,  as  trustee  for  said 
company,  commenred  his  action  of  covenant  against  the  Wa- 
ter Lot  Company  of  the  city  of  Columbus,  and  at  the  No- 
vember term,  1859,  of  the  sujjerior  court,  recovered  a  judg- 
ment against  said  defendant  for  $3,033  00,  and  costs.  Van 
Leonard  having  died^  petitioner  has  succeeded  him  as  trustee. 
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All  of  the  original  papers  in  the  said  case  have  been  lost,  but 
attached  to  the  petition  would  be  found  a  correct  copy.  The 
defendant  has  ceased  to  do  business,  and  there  is  no  one  now 
in  office  upon  whom  service  can  be  perfected.  An  execution, 
based  upon  the  aforesaid  judgment,  has  been  levied  u[K>n  cer- 
tain water  lots  which  have  been  claimed  hy  John  J.  Grant 
and  the  Eagle  and  Phenix  Manufacturing  Company.  Prayer 
that  the  copy  of  the  proceedings  had  in  the  aforesaid  case  be 
established  in  lieu  of  the  lost  originals.  The  said  claimants 
are  the  only  persons  interested  in  resisting  the  establishment 
of  the  said  copy. 

Claimants  acknowledged  service  on  the  petition. 

The  Ea^le  and  Phenix  Manufacturing  Company  objected 
to  the  motion  upon  the  following  grounds: 

1st.  That  a  judgment  can  only  be  proved  by  the  records  of 
the  court,  and  it  is  not  alleged  that  the  records  of  said  court 
are  lost  or  destroyed. 

2d.  That  a  judgment  cannot  be  established  instarUer  as 
against  this  defendant,  it  being  no  party  thereto. 

3d.  That  there  is  no  such  judgment  upon  any  of  the  rec- 
ords of  this  court. 

The  evidence  submitted  to  the  court  disclosed  the  fact  that 
the  original  papers  were  lost;  that,  with  the  exception  of  tlie 
verdict  rendered  at  the  November,  term,  1859,  none  of  the 
proceedings  appeared  to  have  been  recorded ;  that  the  case  had 
been  carried  to  the  supreme  court,  and  the  copy  proposed  to 
be  established  was  certified  by  the  clerk  to  be  a  correct  copy 
of  the  transcript  of  the  record  forwarded  to  that  tribunal,  and 
preserved  in  his  office. 

The  petition  was  granted  and  the  Eagle  and  Phenix  Man- 
ufacturing Company  excepted.  * 

Peabody  &  Brannon;  James  Johnson,  for  plaintiff  in 
error. 

R.  J.  Moses;  M.  H.  Blandfobd,  for  defendant. 
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Bleckley,  Judge. 

1.  The  verdict  was  recorded  on  the  minutes.  The  original 
papers  were  all  lost,  and  if  they  were  ever  recorded  in  the 
record  of  writs,  etc.,  the  book  containing  the  record  was  lost 
ako.  The  originals  were  office  papers,  and  being  lost,  were 
sabject  to  be  established,  indarder,  on  motion :  Code,  section 
3980. 

2.  The  right  to  establish  depends  in  nowise  upon  the  pre- 
vious recording  or  not  recording  of  the  papers,  nor  upon  the 
preservation  or  loss  of  the  record.  The  original  papers, 
whether  recorded  or  not  recorded,  are  office  papers ;  and  they 
are  equally  so  after  the  loss  of  the  record  as  before.  If  they 
were  recorded  and  the  record  preserved,  there  might  be  little 
or  no  use  in  establishing  a  copy,  by  the  record  or  otherwise ; 
bat  we  cannot  say  that  the  right  to  establish,  if  for  the  pur- 
pose only  of  keeping  the  files  of  the  court  complete,  would 
not  exist. 

3.  The  main  case,  after  judgment  was  entered  up  for  the 
plaintiff,  was  brought  to  this  court  by  writ  of  error,  and  here 
the  judgment  was  affirmed.  The  transcript  on  which  this 
court  acted,  duly  certified,  was  preserved  here  in  the  files,  ac- 
cording to  law ;  and  on  a  copy  of  that  transcript,  certified  by 
the  clerk  of  this  court,  the  court  below  acted  in  arriving  at 
the  contents  of  the  lost  papers;  the  same  being  entire,  from 
the  first  word  in  the  declaration  to  the  last  word  in  the  judg- 
ment This  evidence  was  both  competent  and  sufficient.  It 
is  not  suggested  that  any  better  was  attainable. 

4.  Notice  of  this  motion  was  not  given  to  the  defendant  in 
the  judgment.  But  notice  has  been  held  to  be  not  absolutely 
necessary :  3  Kdly^  121.  In  the  absence  of  notice,  great  care 
shoald  be  taken,  and  very  conclusive  evidence  required.  Such 
evidence  as  was  bad  in  this  case  could  be  fully  trusted ;  and 
with  it,  the  danger  of  fraud  or  mistake  was  infinitesimal.  Tiiat 
the  plaintiff  in  error,  who,  it  seems,  is  the  claimant  of  certain 
property  which  is  under  levy  by  virtue  of  the  ji,fa.  founded 
on  the  lost  judgment,  was  served  with  notice,  neither  hin- 

VoL.  Lvii.  17. 
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dered  nor  helped  the  proceeding.     The  copy  established  uoi' 
ply  Btaiids  ia  lieu  of  the  loet  origiuals,  and  any  attack  nhich 
oould  have  been  made  upon  thetn  can  be  made  upon  it. 
Judgment  affirmed. 


The  East  Tesnbbsee,  Virginia  and  Gfx)RGIA  Railboas 
Company,  plaintiET  ia  error,  vs.  Hiram  Cox  efua;.,  de- 
fendants in  error. 

Seclion  2960  of  the  Code,   which  prescribes  that  the  husband  mav  recoier 
for  torli  comroiKed  on  the  wife,  does  not  r< 
pleading  that  the  wife  should  be  joined  in 
husband  may  join  his  wife. 

Husband  and  wife.  Pleadings. 
McCuTCHEN.  Whitfield  Superior  ' 
1875. 

Reported  in  the  opinion. 

D.  A.  Walker  ;  Shewmate  & 
for  plaintifF  in  error. 

Hanks  &  BiviNOs ;  Johnson  & 
ants. 

Jackson,  Judge. 

Cox  sued  the  railroad  company  fo 
his  wife,  who  was  hurt  by  reason  of 
not  being  kept  in  good  condition, 
his  wife  an  party  plaintiET.  The  com 
she  was  so  joined,  and  the  court  over 
the  defendant  excepted.  So  that  the 
the  joinder  of  the  wife  viliate  the  ac 
to  make  it  the  duty  of  the  court  to  < 
the  plaintiff  in  error  is,  that  section 
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*  the  rule  of  pleading  of  the  common  law.  At  common  law 
the  husband  must  join  the  wife  to  bring  such  a  suit:  1  Chit- 
ty^s  Pleading,  73.  But  it  is  urged  that,  as  by  section  2960  of 
the  Code^  the  right  is  conferred  on  the  husband  to  sue  for  a 
tori  to  the  wife,  as  to  a  child  or  servant,  and  all  are  grouped 
in  the  same  section,  and  apparently  put  on  the  same  footing, 
therefore  the  rule  of  pleading  is  changed.  It  may  probably 
be  to  the  extent  that  the  wife  need  not  be  joined,  and  that  the 
husband  may  sue  alone;  but  certainly  the  rule  is  not  repeal- 
ed. The  pleading  at  common  law  is  not  altered  expressly, 
nor  by  implication;  and  the  joinder  is  harmless,  if  not  the 
correct  practice.  We  rattier  think  the  old  fashioned  way  the 
safer,  as  no  other  is  furnished  by  the  Code.  At  all  events,  it  is 
right,  and  a  good  way,  and  there  might  be  the  right  of  sur- 
vivorship in  the  wife,  and  we  affirm  the  judgment. 
Judgment  affirmed. 


A.  H.  Lee,  plaintiff  in  error,  vs.  W.  W.  Nelms,  defendant 

in  error. 

1.  In  order  for  the  plaintiff  to  recover  on  the  basis  of  triple  damages  for  in- 
jury to  animals,  under  section  1445  of  the  Code,  he  must  sue  for  triple 
damages,  (expressly  remitting  or  releasing  a  part  when  it  is  necessary  to 
give  the  county  judge  jurisdiction,)  and  must,  moreover,  allege  that  the 
defendant's  inclosure  was  not  protected  as  the  law  requires. 

2.  Though  for  even  voluntary  /or/s  committed  by  a  servant  in  the  prosecution 
and  scope  of  his  business,  the  master  is  liable,  Code,  section  2961,  care 
should  be  taken  not  to  cast  on  him  responsibility  for  /or/s  of  that  class 
without  sufficient  evidence  thai  the  servant  committed  them  in  the  prosecu- 
tion  and  scope  of  such  business;  more  especially,  where  the  measure  of 
damages  may  go  fv  beyond  compensation  for  the  actual  injury,  and  operate 
as  a  penalty. 

3.  The  admissions  by  a  servant  of  past  wrongful  acts,  are  evidence  against 
himself,  but  cannot  be  used  to  charge  his  master. 

Trespass.  Pleadings.  Damages.  Master  and  servant. 
^Evidence.  Principal  and  agent.  Before  Judge  Hall.  New- 
ton Superior  Court.     Marcli  Term,  1876. 
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Nelms  commenced  an  action  of  trespass  against  Liee  in  tbe 
county  court  of  Newton  countj,  by  filing  the  following  ao- 
count: 

*'A.  H,  Lee,  to  W,  W.  Nelms,   Dr.  $ioo  oo 

•*  To  damage  done  to  stock  of  plaintiff,  by  tbe  command  and  permis- 
sion of  defendant,  by  Jack  Lee  and  John  Davis,  on  the  plantation 
of  defendant,  during  the  year  1875,  from  the  1st  of  August  to  the 
15th  of  October,  as  will  appear  from  the  following : 

**  I  black  cow  with  white  face,  beaten  on  the  back ^20  00 

"  I  dun  cow,  cut  in  right  flank  and  hind  quarter 10  oa 

**  I  hog,  killed  by  dogs  and  by  blows  from  rocks 10  00 

"  I  sow,  beaten  so  that  she  lost  her  pigs,  and  her  ears  cot  off .   •   .      5  00 

"  I  hog,  beaten  and  maimed 5  oa 

"  I  hog,  one  ear  cut  off  and  one  torn  off 5  00'' 


The  defendant  pleaded  the  general  issue,  and  that  no  stock 
was  injured  on  his  plantation  by  his  knowledge  or  conseot, 
except  one  hog,  which  was^  by  agreement  between  plaintiff 
and  defendant,  to  be  caught  with  dogs. 

The  county  court  rendered  judgment  for  the  plaintiff  for 
$100  00,  and  the  case  was  carried,  by  appeal,  to  the  superior 
court.  In  the  latter  tribunal  the  above  account  was  amraded 
sg  as  to  read  as  follows  : 

"  To  damage  done  to  stock  of  plaintiff,  to- wit :  2  cows  and 
4  hogs,  by  command  and  permission  of  defendant,  by  Jack 
Lee  and  John  Davis,  defendant's  servants,  at  the  time  on  the 
plantation  of  defendant  in  the  year  1875,  from  the  1st  of  Au- 
gust to  the  15th  of  October,  as  will  appear  from  the  follow- 
ing :"  (Same  items  as  above.) 

Plaintiff  proved  the  damage  to  his  stock  to  have  been  $55  00. 
He  testified  that  he  did  not  know  where  his  stock  was  in- 
jured, but  supposed  on  defendant's  place,  as  they  ranged  ia 
that  direction ;  that  John  Davis  told  him  that  he  and  Jack  Lee 
had  hurt  witness'  stock,  and  if  witness  did  not  keep  his  stock 
out  of  defendant's  plantation  he  would  hurt  them  again ;  that 
Jack  Lee  told  him  substantially  the  same  thing.  That  de- 
fendant's fence  was  not  more  than  three  and  a  half  feet  high; 
that  defendant  told  witness  that  if  he  did  not  keep  his  stock 
out  of  his  plantation  he  would  have  them  killed,  even  if  he 
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had  to  pay  for  them ;  that  John  Davis  and  Jack  Lee  were 
hired  by  defendant  and  working  on  his  plantation. 

Plaintiff  was  corroborated  by  other  testimony  as  to  the 
damage  to  his  stock,  and  as  to  the  height  of  defendant's  fence. 
J.  T.  Henderson  testified  that  John  Davis  swore  (presumed 
on  trial  in  county  court)  that  defendant  had  told  him  if  any 
cattle  got  into  his  place  to  rock  them  out;  that  he  according- 
ly did  catch  one  hog  of  plaintiff's  with  two  dogs,  and  threw 
him  over  the  fence,  but  did  not  hurt  him ;  that  be  and  Jack 
Lee  did  rock  plaintiff's  cattle  out  of  defendant's  plantation, 
from  time  to  time,  in  the  summer  of  1875. 

Davis  and  Lee  testified  that  they  had  driven  plaintiff's 
stock  off  of  defendant's  place,  but  had  not  injured  them;  that 
defendant  instructed  them  not  to  injure  such  stock ;  to  rock 
them  if  they  got  into  the  swamp,  but  not  to  hurt  them.  The 
former  stated  that  he  and  Lee  iiad  rocked  plaintiff's  cattle  in 
the  swamp,  but  had  not  injured  them.  The  latter  •denied 
throwing  any  rocks  at  the  stock  at  all. 

The  defendant  testified  in  substance  as  follows:  Davis  and 

Lee  worked  on  his  place  as  servants.     Instructed  them  to 

drive  off  any  stock  which  came  on  his  place  without  hurting 

them.     If  cattle  went  into  the  swamp  to  rock  them  out,  but 

not  to  injure  them.     One  of  the  plaintiff's  hogs  got  into  the 

field  and   into  the  swamp,  and  they  could  not  eject  him. 

Told  plaintiff  to  come  over  next  morning  at  nine  o'clock 

and  help  get  him  out  as  he  did  not  wish  to  injure  the  hog. 

The  plaintiff  did  not  come.     The  hog  was  caught  with  dogs 

and  put  out.     Never  made  to  plaintiff  tlie  observation  as  to 

killing  his  stock  as  testified  to  by  him.     Told  him  that  he 

thought  it  would  be  cheaper  for  witness  to  kill  his  stock  and 

pay  for  them.     The  fence  around  his  place  is  as  good  as  the 

onlinary  fencing  in  tiie  neighborhood.     It  is  not  a  lawful 

feoce.     Bad  fences  made  bad  cattle. 

The  jury  found  for  the  plaintiff  $156  00.  The  defendant 
moved  for  a  new  trial  upon  the  following,  among  other 
grounds,  to-wit : 
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1st.  Because  the  verdict  was  contrary  to  the  law  and  the 
evideoce. 

2d.  Becauite  llie  verdict  of  the  jur^ 
the  oounly  court  in  which  said  suit  i 
liail  DO  jurisdiction  beyondSlOO  OO.ai 
of  said  verdict  could  uot  have  been  f( 
diction  of  said  court, 

Tlie  court  sustained  the  motion  on 
plaintiff  would  remit  the  excess  over 
jury.  The  plaintiff  complied  with  i 
new  trial  was  refused.     To  this  defend 

E.  F.  Edwadbs,  for  plaintiff  in  err 

Ehugtt  Wouack,  for  defendant. 

Bleckley,  Judge. 

1.  The  plaintiff  below  sued  for  SH 
out  a  bill  of  particulars  amounting  to 
gave  him  more  than  lie  claimed — that 
The  court,  on  tho  motion  for  new  tr 
excess,  but  lefl  the  verdict  to  stand 
stiit  was  brought  originally  in  the  coi] 
the  superior  court  by  appeal.  The  ju 
judge,  in  cases  of  tort,  does  not  extent 
damages;  but  where  the  claim  is  for  i 
for  remitting  or  releasing  so  much  as 
sum:  Code,  section  282.  The  tort  sni 
to  certain  domestic  animals  belongin 
there  was  no  allegation  that  the  defeni 
protected  by  a  lawful  fence,  or  that  tl 
that  the  defendant  was  liable  for,  three 
sustain  the  action,  as  founded  on  the  C 
notice  should  have  been  given,  in  the 
matters.  The  statute  is  highly  pens 
penalty  which  it  prescribes  is  sought 
fendaot  should  be  fairly  warned  by  tl 
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to  have  triple  damages  is  asserted.  Not  less  material,  is  the 
attack  to  be  made  on  the  sufficiency  of  his  fence.  The  want 
of  a  lawful  fence  must  be  alleged  and  established.  In  the 
plaintiff's  pleadings,  we  perceive  nothing,  whatever,  to  indi- 
cate that  he  meant  to  found  his  action  on  the  Code,  and  not 
OD  the  general  law.  The  special  conditions  to  rest  it  on  the 
Code  do  not  appear.  And  treating  it  as  founded  on  the  gen- 
eral law,  the  amount  of  the  verdict,  even  as  modified  by  the 
judge,  is  much  too  large,  being  in  excess  of  all  the  damage 
sustained. 

2.  The  evidence  fixes  no  Uyri  upon  the  defendant,  commit- 
ted by  himself,  in  person.  Granting  that  he  is  liable  for  the 
wilful  as  well  as  the  negligent  acts  of  his  servants,  it  is  only 
for  such  acts  as  were  committed  in  the  prosecution  and  scope 
of  the  master's  business.  Looking  alone  to  the  legal  evidence 
in  the  record,  we  should  have  much  difficulty  in  holding  that 
there  is  enough  to  show  that  the  plaintiff's  property  was  in- 
jured by  the  defendant's  servants  whilst  they  were  acting 
within  the  scope  of  their  employment.  It  seems  difficult  to 
tell  whether  the  injury  was  done  whilst  the  animals  were  in 
the  defendant's  field  or  not.  Care  should  be  taken  not  to  go 
beyoud  the  evidence,  and  what  is  fairly  inferrable  from  it,  in 
fixing  the  defendant's  liability;  more  especially,  if  he  is  to  be 
held  accountable  for  treble  damages. 

3.  As  to  admissions  made  by  the  servants  afler  the  injury 
was  done,  and  so  remote  in  time  as  not  to  be  part  of  the  re» 
gt^bcBy  they  are  not,  in  this  action,  to  be  treated  as  evidence  at 
all.  Though  they  would  be  good  against  the  servants  who 
made  them,  they  count  for  nothing  against  the  master:  53 
Georgia  Reports,  395,  635. 

Judgment  reversed. 
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Rupus  F,  Montgomery  d  al.y  executors,  plaintiffs  in  error, 
w.  William  F.  Robertson,  defendant  in  error. 

I.  After  specific  legacies  of  beds  and'bedding  to  certain  daughters,  a  testator 
gave  to  his  grand-son  the  following  legacy :  "  ^500  00  in  money  to  be  raised 
out  of  my  estate  not  yet  disposed  of,  it  being  in  full  of  an  amount  of  my 
estate,  both  real  and  personal,  that  I  design  my  grand-son  to  have.  My  will 
also  is,  that  my  executors  hold  my  said  grand-son's  part  in  their  hands  till 
he  becomes  twenty-one  years  of  age,  then  to  be  paid  over  to  him,  but 
should  my  grand-son  die  before  he  is  twenty-one  years  of  age,  then  his  part 
of  my  estate,  to-wit :  the  $500  00,  to  return  to  and  become  a  part  of  my 
estate,  to  be  equally  divided  among  my  children.*'  In  the  next  item  be 
directed  that  "all  my  property  not  heretofore  disposed  of,  be,  at  my  death,* 
sold  to  the  highest  bidder,  and  that  after  my  grand-son  shall  receive  the 
^500  00  willed  to  him  in  item  fourth  of  this  my  will,  and  after  my  unmar- 
ried daughters,  if  any,  shall  be  made  equal  in  property  to  my  married 
daughters,  then  my  will  is  that  my  children  receive  a  share  of  my  estate.'* 
The  will  WPS  proved  in  1861.  The  grand<son  attained  his  majorty  in  1874 
and  demanded  his  legacy.  The  executors  defended  by  showing,  by  their 
own  testimony,  that  they  had  set  apart  certain  notes  in  1862  for  the  grand- 
son, good  and  solvent  at  the  time,  but  that  all  proved  valueless  except  I25  oc^ 
without  their  fault ;  but  it  appeared  that  they  had  not  fully  settled  up  the 
estate  and  made  final  distribution  thereof: 

Held^  that  under  the  will,  it  was  the  duty  of  the  executors  to  retain  a  suffi* 
ciency  of  the  estate  to  pay  the  grand-son's  legacy  at  his  majority,  and  though 
they  might  have  set  apart  a  certain  portion  thereof  for  him  in  1862,  which 
proved  valuless,  yet  if,  at  his  majority,  they  had  on  hand  enough  of  the  es- 
tate in  property  or  notes  on  the  residuary  legatees,  themselves  among  the 
number,  raised  from  the  sale  of  testator's  property,  to  pay  the  grand-sou's  | 

legacy,  that  they  were  liable  therefor.  ! 

i 

Administrators  and  executors.     Wills.     Legacies.    Before  | 

Judge  Hall.    Newton  Superior  Court.    March  Term,  1876.  j 

Reported  in  the  opinion. 

Toombs  Speerman;  A.  B.  Sims,  for  plaintiffs  in  error. 

Clark  &  Pace,  for  defendant 

Jackson,  Judge.  ^ 

Middlebrooks  died  in  1861,  leaving  a  will,  and  the  Moni- 
gomerys  his  executors.    By  it  he  bequeathed  to  Bobertsoo^ 
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his  grand-son,  $500  00,  to  be  paid  to  him  when  he  l)ecame 
twenty-one  years  of  age.  He  attained  that  age  in  1874,  and 
sued  for  his  legacy,  by  citing  the  executors  to  api^ear  before 
the  ordinary  and  account.  From  the  judgment  of  the  ordi- 
nary, an  appeal  was  taken  to  the  superior  court,  and  Robert- 
son *  recovered  bis  legacy.  The  Montgomerys  moved  for  a 
new  trial,  the  court  below  refused  it,  they  appealed  to  this 
court,  and  the  case  is  before  us  fbr  review. 

By  his  will,  the  testator  left  certain  beds  and  furniture  to 
his  daughters,  and  then,  by  the  fourth  item,  he  gave  to  Rob- 
ertson, his  grand-son,  $500  00,  to  be  raised  out  of  his  estate, 
it  being  in  full  of  an  amount  of  his  estate,  both  real  and  per- 
sonal, which  he  designed  his  grand-son  to  have;  he  also 
willed  that  his  executors  hold  his  grand-son's  part  in  their 
hands  till  he  became  twenty-one,  and  then  pay  it  to  him ;  but 
should  he  die  before  twenty-one,  then  the  $500  00  to  return 
and  become  a  part  of  his  estate,  to  be  equally  divided  among 
his  children.     In  the  fifth  item,  he  directed  that  all  his  prop- 
erty, not  heretofore  disposed  of,  be,  at  his  death,  sold  to  the 
highest  bidder,  and   that  after  bis  grand-son  received   his 
$500  00  and  his  daughters  their  furniture,  then  all  his  chil- 
dren were  to  receive  a  share  of  his  estate.     The  executors  in 
1862  set  apart  some  notes,  they  answered  and  swore,  for  Rob- 
ertson, sold  the  property  and  distributed  the  estate  in  part — at 
least  the  residuary  l^atees,  of  whom  there  were  two,  bought 
at  the  sale,  and  there  was  a  sort  of  understanding  that  the 
notes  were  to  be  credited  upon  their  shares,  or  their  shares 
upon  the  notes  they  gave  at  the  sale  for  the  things  they 
bought.     No  final  receipts  were  taken,  no  refunding  bonds, 
and   no  final  and  complete  administration  was   had.     The 
notes  set  apart  for  Robertson  all  proved  valueless ;  but  they 
had  not  fully  administered  the  estate,  and  had  certain  debts 
due^  and  owed  some  themselves  to  the  estate,  if  they  were 
accountable  to  Robertson,  after  they  had  in  good  faith  set 
apart  his  share  in  notes,  and  it  was  all  gone  without  their 
Uiehes.     Under  this  state  of  facts,  the  court  charged  to  the 
effect  that  the  legacy  to  Robertson  was  the  first  charge  upon 
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the  estate,  and  that  though  the  execators  had  set  apart  good 
notes  for  him,  which  had  proved  valaeleas,  yet,  if  the  estate 
was  not  fully  administered  when  these  notes  proved  valueless, 
and  they  had  other  property  or  notes  unadministered,  that 
they  were  liable.  Under  this  charge  the  jury  found  for  Rob- 
ertson, and  the  sole  question  is,  whether  the  charge  and 
verdict  are  right.  We  think  that  they  are  right.  Undoabt- 
edly,  under  the  will,  these  executors  were  to  hold  enough  of 
this  estate  to  pay  this  in&nt  on  his  attaining  his  majority; 
and  if  they  had  on  hand,  unadministered,  property  enough  to 
pay  him,  they  were  bound  to  do  so.  He  could  not  demand 
payment  until  he  was  twenty-one.  A  guardian  could  not 
have  got  it  out  of  their  hands  for  him,  if  he  had  bad  a 
guardian.  They  were  to  hold  it  and  to  pay  him  before  they 
could  share  the  estate  among  their  wives,  the  same  as  A/emr 
selves  at  that  time,  and  the  other  residuary  legatees.  Thej 
might  have  distributed,  perhaps,  but  they  ought  to  have 
taken  refunding  bonds  to  answer  to  this  minor's  claim.  At  all 
events,  they  had  not  fully  administered  the  estate;  the  juij 
found  that  they  had  enough  unadministered  to  pay  this  1^- 
cy ;  the  court  in  the  charge  put  the  case  there,  and  certainly  it 
put  it  fairly  for  the  executors.  We  think  that  the  charge,  as 
given,  cannot  be  complained  of  by  the  executors,  and  that  the 
refusals  to  charge  otherwise  were  right,  and  that  the  verdict 
is  in  accordance  with  the  law  and  the  evidence,  and  we  affinn 
the  judgment. 

Judgment  affirmed. 


Francis  A.  Frost,  plaintiff  in  error,  vs,  M.  A.  Schacklb- 
FORD  et  al.,  administrators,  defendants  in  error. 

I.  An  account  in  favor  of  a  partnership  is  not  matter  to  support  a  WH  bronglit 
bj  one  of  the  partners  Anl j,  where  it  does  not  appear  on  the  face  of  the 
bill  that  the  other  partner  is  dead,  or  has  parted  with  his  interest.  Such  an 
account  constitutes  no  cause  of  action  in  favor  of  the  complainant,  and 
there  can  be  no  decree  thereon. 
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2.  The  indhnducU  notes  of  the  trustee  and  of  one  of  the  beneficiaries,  will 
not  charge  the  trust  estate,  although  such  notes  were  given  for  supplies  fur- 
nished for  the  benefit  of  the  trust,  and  although  the  creditor  looked  to  the 
trnst  estate  alone  for  payment.  If  the  bill  be  founded  on  the  notes  and  not 
directly  on  the  account  in  lieu  of  which  the  notes  were  given,  there  can  be 
no  decree  subjecting  the  trust  property ;  certainly  not,  where  the  makers  of 
the  notes  are  both  dead  and  where  their  representatives  are  not  before  the 
court  as  parties. 

Partnership.  Pleadings.  Trusts.  Before  Judge  Buch- 
anan.    Troup  Superior  Court.     May  Term,  1876. 

Frost  filed  his  bill  against  Schackleford,  Stinson  and  Wil- 
kerson,  as  administrators  de  bonis  non,  cum  testcimento  annexo, 
upon  the  estate  of  John  Stinson,  deceased,  making,  in  brief, 
this  case: 

John  Stinson  died,  disposing  of  an  estate  of  the  value  of 
$20,000  00  by  will,  and  appointed  J.  W.  Stinson  as  his  exe- 
cutor. The  estate  was  administered  in  accordance  with  the 
directions  of  the  testator.  All  the  property  was  given  to  the 
executor,  in  trust,  for  the  raising  of  the  children  and  the  sup- 
]K)rt  of  the  widow.  The  Phillips  place  was  specially  set  apart 
for  the  maintenance  and  support  of  the  widow  and  children, 
during  the  life  of  the  former,  where  they  were  to  be  provided 
with  everything  necessary  for  their  comfort  and  pleasure.  If 
deemed  proper  by  the  executor,  he  was  authorized  to  sell  any 
part  of  the  estate  to  carry  out  this  provision.  The  executor 
and  the  widow,  N.  L.  Stinson,  took  charge  of  the  Phillips 
place  and  used  it  as  directed.  To  make  said  estate  produc- 
tive, they  contracted  with  complainant  for  supplies  and  pro- 
visions, as  will  appear  by  reference  to  the  account  and  the  two 
notes  hereto  attached.  These  supplies  and  provisions  were 
used  and  consumed  by  N.  L.  Stinson  and  her  children.  They 
were  necessary  to  the  making  of  a  crop  on  the  Phillips  place. 
The  crop  was  made  and  applied  to  the  benefit  of  said  widow 
and  children.  Complainant  looked  to  said  estate  for  the  pay- 
ment of  this  debt,  and  therefore  he  made  them  both  sign  said 
notes.  Since  the  execution  of  said  notes  both  of  the  makers 
have  died  insolvent.     In  the  year  1875,  the  defendants  were 
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qualified  as  administrators  de  bonis  notiy  dc^  on  said  estate. 
They  refuse  to  pay  said  debt  and  are  proceeding  to  adminis- 
ter and  sell  the  Phillips  place  without  providing  for  its  pay- 
ment. 

Prays  that  the  said  place  be  sold  and  a  sufficient  amount 
of  the  proceeds  applied  to  the  payment  of  this  debt ;  that  the 
debt  b%  made  a  charge  on  said  land ;  that  the  sale  of  the 
Phillips  place  be,  in  the  meantime,  enjoined ;  that  the  writ 
of  subpcena  issue. 

The  account  referred  to  amounted  to  $251  99,  and  was 
headed  as  follows : 
"  J.  W.  Stinson,  executor, 

In  account  with  Frost  &  Crenshaw,  (now  owned  by  F.  A. 
Frost.") 

One  of  the  notes  was  dated  March  3d,  1872,  for  $570  00, 
payable  on  October  6th,  next,  to  Francis  A.  Frost  or  bearer, 
and  specified  that  it  was  for  provisions  furnished  to  enable 
the  makers  to  produce  their  crops  for  that  year. 

The  other  was  dated  May  24tb,  1873,  due  one  day  after 
date,  payable  to  Frost  or  bearer,  for  $461  91. 

Both  were  signed  by  J.  W.  Stinson  and  N.  L.  Stinson. 

On  motion,  the  bill  was  dismissed  for  want  of  equity,  and 
the  complainant  excepted. 

Speeb  &  Speer,  for  plaintiff  in  error. 

BiGHAM  &  Whitaker,  for  defendants. 

Bleckley,  Judge. 

On  scrutinizing  the  bill,  we  find  we  cannot  reverse  the 
judgment  of  the  court  below,  dismissing  it. 

1.  The  account  is  in  favor  of  a  partnership.  Frost  is  one 
of  the  partners,  and  he  sues  in  his  own  name.  Is  the  other 
partner  dead,  or  has  he,  in  some  way,  parted  with  bis  inter- 
est? The  bill  discloses  nothing  on  the  subject  The  aooount 
constitutes  no  cause  of  action  in  favor  of  Frost.  Tiie  bill 
does  not  show  why  it  belongs  to  him,  or  how  it  came  to  be 
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his.  It  is  not  assigned  to  him.  He  can  have  no  decree  for 
the  money  due  on  it. 

2.  As  to  the  notes,  both  makers  of  them  are  dead.  The 
representative  of  neither  maker  is  a  party  to  the  bill ;  and 
yet  the  bill  is  founded  on  the  notes,  and  not  on  the  consider- 
ation for  which  they  were  given.  The  accounts  closed  up  by 
the  notes  are  not  sued  on — ^are  not  set  forth.  The  supplies 
furnished  for  the  trust  estate  are  not  described  with  any  par- 
ticalarity ;  the  value  of  the  various  specific  articles  is  not  al- 
lege<l ;  and  from  the  bill,  it  would  be  impossible  to  ascertain 
precisely  what  the  articles  were.  On  their  face,  the  notes  are 
the  individual  notes  of  the  makers.  The  trustee  did  not  sign 
them  as  trustee.  The  creditor  may  have  looked  to  the  trust 
estate  for  payment ;  and  the  trust  estate  may  be  liable,  but,  if 
80,  it  is  not  liable  on  the  notes. 

Judgment  affirmed. 


William  B.  Meeks,  plaintiff  in  error,  vs.  Thomas  Dew- 
berry, defendant  in  error. 

(Blbcklkt,  Judge,  was  providentially  prevented  from  presiding  in  this  case.) 

A  contract  that  "the  said  Dewberry  turns  over  to  the  said  Meeks  one  execu- 
tion against  L.  G.  Chambliss  and  others,  as  administrators  on  the  estate  of 
D.  H.  Ponder ;  if  the  said  Meeks  collects  all  or  any  part  of  the  same,  he  is 
to  pay  to  the  said  Dewberry  one;half  of  all  he  collects  on  said  papers,  he, 
the  said  Meeks,  to  pay  all  costs  on  said  suit,  if  any  accrues  to  him  on  said 
suit,"  is  champertous,  especially  when  the  parol  proof  shows  that  $143  00 
of  the  sum  collected  was  paid  by  Meeks  to  the  attorneys,  and  that  the 
debtor  was  in  bankruptcy. 

Contracts.     Champerty.     Before  Judge  Hall.     Monroe 
Superior  Court.     February  Term,  1876. 

Reported  in  the  opinion. 

Cabaniss  &  Turner  ;  Hammoxd  &  Berner,  for  plain- 
tiff in  error. 
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Stone  &  Turner,  for  defendaut. 

Jackson,  Judge. 

This  was  a  suit  to  recover  money  collected  under  a  con- 
tract to  the  following  effect:  That  if  Meeks  collected  a  Ji.  fa. 
on  the' administrators  of  Ponder,  placed  in  his  hands  bj  Dew- 
berry, he  was  to  pay  half  of  the  amount  collected  to  Dew- 
berry, "Ae,  the  said  Meeks^  to  pay  all  costs  on  'said  suit  if  any 
accrues  to  him  on  said  suitJ^  Meekfl  collected  a  certain  amount 
of  money  in  the  bankrupt  court,  or  from  the  assignee,  and 
after  paying  Cabaniss  &  Turner,  attorneys  at  law,  $143  00 
fees,  deposited  the  rest  in  Lampkin's  bank,  in  Forsyth,  which 
soon  afterwards  broke,  and  Dewberry  sued  Meeks  for  his  half 
of  the  amount  collected,  and,  under  the  charge  of  the  coui-t, 
the  jury  found  for  the  plaintiftl  The  defendant  moved  for  a 
new  trial  on  various  grounds,  but  relied  before  us  on  the 
point  that  the  contract  sued  on,  and  the  fact  that  the  defend- 
ant in  ft,  fa.  was  a  bankrupt,  and  that  attorneys  were  paid 
$143  00,  made  a  clear  case  of  champerty,  and  therefore  that 
the  verdict  was  contrary  to  law  and  evidence. 

The  question,  then,  is,  was  the  contract  illegal  and  void  be- 
cause of  its  being  champertous?  Our  statute,  Code,  section 
2750,  declares  that  a  contract  against  public  policy  cannot 
be  enforced,  and  among  such  contracts  it  specifies,  '' contracts 
of  maintenance  or  champerty.'^  If  this  contract  be  cham- 
pertous, then  it  cannot  be  enforced.  Is  it  champertous?  Our 
statutes  give  no  definition  of  champerty.  We  must  then  go 
to  the  common  law,  or  statute  law  of  England  before  the  rev- 
olution, to  find  its  definition.  It  is  the  unlawful  maintenance 
of  a  suit  in  consideration  of  a  bargain  to  have  a  part  of  the 
thing  in  dispute,  or  some  profit  out  of  it,  and  the  promise  to 
pay  the  expenses  or  costs,  seems  to  be  essential  to  constitute 
it:  4  Blackstone,  135;  Chitty  on  Contracts,  584;  Hawkins* 
Pleas  of  the  Crown,  463.  Accordingly,  in  54  Georgia  Reports^ 
288,  in  the  case  of  Moses  vs.  Bagley  &  Sewell,  this  court  held 
a  contract  not  champertous,  because  there  was  no  agreement  to 
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pay  costs.  Thereby  we  clearly  implied  that  if  there  had  been 
such  a  bargain  we  would  have  held  differently.  Here  there 
is  an  express  promise  to  pay  costs;  the  thing  to  be  done  con- 
templated a  suif,  the  promise  was  to  maintain  the  suit  free  of 
costs  to  Dewberry,  the  defendant  in  execution  was  in  bank- 
ruptcy, and  a  fee  of  $143  00  wa3  actually  paid  to  attorneys 
at  law.  We  cannot  imagine  a  case  of  champerty  if  this  be  not 
one,  unless  it  can  be  taken  out  of  the  rule  because  it  was 
founded  on  the  prosecution  of  an  execution,  the  final  process 
or  end  of  the  suit;  but  an  execution  is  not  the  end  of  the  suit 
too  often  in  practice — property  has  to  be  condemned — claim 
cases  to  be  tried — contests  in  bankruptcy  to  be  fought — bills 
in  equity  to  be  filed  or  defended,  and  tlie  greater  litigation 
oflen  follows  the  judgment  and  fi.  fa.  In  this  case  a  suit 
was  contemplated  in  the  contract  itself;  it  seems  to  have  been 
prosecuted  in  bankruptcy,  and  attornejrs  to  have  been  paid 
their  fees,  and  we  think  that  the  statute,  section  2750  of  our 
Code,  declares  that  it  shall  not  be  enforced. 

Whether  the  plaintiff  could  recover  upon  a  count  for  money 
had  and  received,  or  in  such  a  suit  as  that,  we  do  not  decide : 
See  7  Porter,  488.  We  think  even  that  questionable;  but 
this  suit  is  on  the  contract  alone. 

Let  the  verdict  be  set  aside  and  a  new  trial  be  granted. 


Marion  Fuller,  plaintiff  in  error,  r«.  Charles  Kitchens, 

defendant  in  error. 

A  negotiable  note  of  the  laborer,  bought  up  by  the  employer  after  the  con- 
tract of  hiring,  is  not  matter  of  defense  to  a  summary  process  for  enforcing 
the  lalx)rer's  lien,  in  the  absence  of  any  request  or  encouragement  to  make 
the  purchase,  or  of  any  promise  to  allow  the  note  as  payment  or  as  set  off. 

Laborer's  lien.    Set-off.     Before  Judge  Hall.     Newton 
Superior  Court.     March  Term,  1876. 
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Marion  Fuller  employed  Charles  Kitchen's  to  do  certain 
work  for  her  as  &  laborer.  The  nork  was  done,  but  she  de- 
clined to  pay  htm  therefor.  He  foreclosed  a  laborer's  lien 
before  the  county  judge.  She  filed  a  counter-affidavit,  setting 
up,  amone  other  defenses,  a  note  on  defendant  which  she  had 
purchased  after  the  contract  was  made  but  before  suit  brought. 
The  county  judge  refused  to  allow  the  set-off,  and  rendered 
judgment  for  the  plaintiff.  The  defendant  carried  the  case, 
by  writ  of  certiorari,  to  the  superior  court,  where  the  judg- 
ment was  affirmed.     To  this  ruling  defendant  excepted. 

J.  P.  SiHS,  for  plaintiff  in  er 

E.  F.  Edwards,  for  defends 

Blbcslbt,  Judge. 

A  laborer  has  a  general  lien 
ployer:  Code,  section  1974.  ] 
sonal  property  in  a  summary  m 
mere  affidavit:  Cection  1991. 
such  execution,  or  any  credito 
the  amount  or  justice  of  the  cl 
lien,  he  may  file  his  affidavit 
griiund  of  such  denial,  which  al 
be  returned  to  the  court  and  tri 
part  of  the  amount  claimed  is  d 
•  be  due  must  be  paid  before  the 
the  officer:"  Ibid.  When  a  I 
creditor,  with  no  express  agreen 
be  applied  to  the  debt,  the  law 
afler  the  hiring,  the  employei 
money  or  property,  in  the  absen 
trary,  such  advances  would  gc 
ment  of  the  claim  for  wages, 
laborer,  bought  np  by  the  em| 
his  express  consent.  In  each  < 
reason  to  think  that  the  parties 
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and  no  other,  which  we  have  said  would  follow.  There 
would  be  something  more  than  the  naked  element  of  set-off; 
there  wonld  be  an  implied  agreement  that  the  wages,  in  whole 
or  in  part,  as  the  case  might  be,  should  be  satisfied  with  the 
matter  of  the  cross-demand.  But  we  think  set-off,  pure  and 
simple,  18  not  fully  within  the  terms  above  quoted  from  the 
Code.  With  no  special  fact  to  connect  the  two  demands  in 
the  mutual  contemplation  of  the  parties,  it  is  not  apparent 
that  the  amount  or  the  justice  of  the  claim  for  wages,  or  the 
existence  of  a  lien  therefor,  would  be  affected  by  the  existence 
of  a  set-off  arising  out  of  transactions  wholly  disconnected 
with  the  labor  or  the  wages :  See  23  Georgia  Reports,  43. 
Judgment  affirmed. 


Carl  Epping,  plaintiff  in  error,  vs.  Corinne  Tunstall 

et  al.,  d^endants  in  error. 

I.  A  special  verdict,  upon  issues  submitted  by  the  court  in  an  equity  cause, 
having  found  the  title  to  lands  to  be  in  certain  defendants  to  the  bill,  the 
decree  of  the  chancellor  thereon  vesting  the  title  in  said  defendants,  is  valid 
and  legal.  There  being  no  exception  to  the  proceedings  during  the  trial 
of  the  cause,  but  only  to  the  legality  of  the  decree,  the  presumption  is  that 
the  law  in  respect  to  title  to  land  was  fairly  submitted  to  the  jury,  and  they 
had  a  right  to  pass  upon  the  question  of  title  as  the  main  issue  submitted  to 
them. 

2.  Where  a  younger  grantee,  sued  at  law  by  the  holder  of  the  older  and  bet- 
ter title,  goes  himself  into  equity,  on  the  ground  that  he  has  made  valuable 
improvements  upon  the  land,  and  prays  for  compensation  therefor,  and  the 
jury,  in  a  special  verdict,  find  that  the  net  amount  of  wharfage  realized  by 
the  complainant  from  the  wharves,  has  been  greater  than  the  amount  he  ex- 
pended on  them,  with  interest,  and  that  the  defendants  were  unacquainted 
with  the  fact  that  they  had  any  title  to  the  land  when  the  complainant  ob- 
tained the  grant  and  erected  the  wharves,  though  they  knew  he  was  erect- 
ing the  wharves,  a  decree  which  denies  him  further  compensation  follows 
the  verdict,  and  is  legal  and  valid. 

« 

Equity.    Decrees.    Verdict.    Improvements.   Before  Judge 

Tompkins.     Mcintosh    Superior   Court.     November   Ad- 

journeil  Term,  1876. 
Vol.  Lvn.  i8. 
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Reported  in  the  opinion. 

Jackson,  Lawton  &  Basingeb  ;  L.  E.  B.  DeLobme,  for 
plaintiff  in  error. 

RnFUS  E.  Lebter  ;  W.  R  Gioniluat,  for  defendants. 

Jackson,  Jndge. 

Epping,  under  the  headright  laws,  Code,  section  2364  d 
aeq.f  granted  a  parcel  of  land  in  the  county  of  Mcintosh,  in 
the  year  1871,  and  improved  it  by  the  erection  of  wharves 
thereon.  Two  actions  of  ejectment  were  brought  against  him 
by  different  claimants,  founded,  one  of  them  at  least,  repre- 
senteil  by  the  defendants  in  error,  on  an  older  grant,  dated 
in  1833.  Epping  filed  a  bill  setting  up  that  he  had  pursued 
the  headright  law  and  granted  the  land  and  improved  it  at 
great  cost,  and  that  defendants  had  knowledge  of  the  im- 
provements and  stood  by  and  allowed  him  to  go  on,  and  thus 
defrauded  him.  The  ejectment  suits  were  enjoined  and  the 
•case  was  tried  on  the  bill.  The  jury  found  a  special  verdict 
in  response  to  written  questions  by  the  court;  on  this  finding 
the  chancellor  made  a  decree,  and  the  complainant,  Epping, 
•excepted  to  this  decree  as  not  authorized  by  the  verdict ;  not 
a  1(^1,  valid  decree  thereon  ;  and  the  sole  question  for  us  Wy 
did  the  verdict  authorize  the  decree  ?  No  exception  is  taken 
to  any  of  the  proceedings  before  verdict,  or  to  the  venlict,  but 
to  the  decree  only. 

What  is  the  special  verdict?  And  what  the  decree?  It  is 
necessary  only  to  consider  the  points  in  the  special  verdict,  in 
the  view  we  entertain  of  the  law.  Thej'  found  that  the  legal 
title  was  in  the  defendants,  Henry  Yonge  and  Corinne  Tun- 
stall;  and  that  the  net  amount  of  wharfage  realized  by  the 
complainant  from  the  wharves  had  been  greater  than  tlie 
amount  he  expended  on  them,  with  interest ;  and  that  the  de- 
fendants were  unacquainted  with  the  fact  that  they  bad  any 
title  to  the  land  when  Epping  obtained  the  grant  and  erecta) 
the  wharves,  though  they  knew  he  was  erecting  the  wharves. 
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On  this  verdict  the  chancellor  decreed  that  the  defendants, 
Corinne  Tuns(al)  and  Henry  Yonge^  recover  the  land^  and 
that  the  ejectment  suits  he  enjoined,  perpetually,  etc. 

1.  We  think  the  decree  right.  The  jury  found  the  title 
in  defendants ;  the  presumption  is  that  the  judge  tried  the  case 
right  and  charged  the  law  in  respect  to  title  right.  So  that 
as  to  tlie  title  the  decree  is  right,  unless  the  defendants  were 
guilty  of  fraud.  Were  they  ?  The  jury  found  that  they  did 
not  know  they  had  the  title  to  this  land  when  Epping  got  it 
and  built  the  wharves;  how  then  can  they  be  charg'e<l  with 
fraud  ?  Besides,  it  was  Epping  who  appealed  to  equity  against 
their  title,  and  in  such  case  he  could  hardly  claim  compensa- 
tion. If  the  defendants  had  gone  into  chancery,  then  they 
would  have  been  required  to  do  equity  and  pay  for  the  im- 
provements at  least  to  the  extent  of  mesne  profits :  55  Geor- 
gia  Reports^  519. 

2.  But  the  jury  find  that  he  has  received  in  net  wharfage 
more  than  enough  to  pay  for  the  improvements  he  erected. 
How  then  is  he  hurt  at  all  ?  We  cannot  see.  Ha  grants  the 
land  which  has  already  been  granted  and  belongs  to  others, 
makes  improvements  thereon,  pays  himself  for  the  improve- 
ments in  the  rents,  issues  and  profits,  has  a  clear  balance  left, 
and  yet  complains.  We  think  the  complaint  wholly  without 
foundation. 

Judgment  affirmed 


ChfRUS  R.  Wilson,  plaintiff  in  error,  vs.  Frisbie,  Robebts 

&  Company,  defendants  in  error. 

1.  If,  in  dealing  in  "cotton  futures,"  you  know  your  factor  or  broker  has 
deviated  from  instructions  or  from  custom  by  selling  out  too  early,  and 
you,  nevertheless,  without  objection,  settle  with  him  in  full,  by  note,  for 
his  advances,  commissions,  etc.,  you  thereby  ratify  the  irregularity,  and  you 
cannot,  when  sued  upon  the  note,  urge  as  a  defense  to  the  action,  the 
losses  which  you  sustained  by  reason  of  such  deviation. 

2.  Where  the  account  rendered,  and  used  as  a  basis  of  settlement,  was  cor- 
rect as  to  the  selling  price  and  as  to  the  difference  between  it  and  the  buy- 
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ing  pricCy  but  contained  a  clerical  error  as  to  the  buying  price  itself,  such 
error,  when  clearly  explained  by  the  evidence,  becomes  immaterial  and 
constitutes  no  reason  for  opening  the  settlement,  as  the  calculations  were 
made  by  the  correct  figures  and  the  error  had  no  influence  on  the  result 

3.  If  one  has  health  to  understand  all  the  material  facts  that  appear  upon  the 
face  of  an  account,  and  does  understand  them  at  the  time  of  the  settle- 
ment, whether  from  an  examination  of  the  account  or  otherwise,  the  state 
of  his  health,  physically,  is  sufficient  for  the  occasion. 

4.  A  tetegram  expressed  in  private  cipher  may  be  translated  into  ordinary 
language  by  a  witness  who  knows  how  to  read  and  render  it. 

Factors.  Principal  and  agent.  Settlement.  Contracts.  Ev- 
idence. Before  Judge  Wright.  Pike  Superior  Court.  Octo- 
ber Adjourned  Term,  1875. 

> 

Frisbie,  Roberta  &  Company  brought  complaint  against 
Cyrus  R.  Wilson,  on  a  note  dated  July  2l8t,  1873,  payable  to 
the  order  of  plaintiflTs,  due  on  the  1st  of  December  next  there- 
after, for  $1,342  91.  The  defendant  pleaded  the  general  issue, 
and  timt  the  note  sued  on  was  made  under  a  misapprehen- 
sion of  the  facts  and  for  no  consideration,  in  this,  that  the 
plaintiffs  declared  to  the  defendant  that  the  amount  of  said 
note  was  due  to  them  by  reason  of  losses  incurred  in  the  pur- 
chase and  sale  of  cotton  futures,  bought  and  sold  on  account 
of  defendant,  when,  in  truth,  there  were  no  losses  in  such 
transactions,  6f  which  fact  the  defendant  was  not  cogniziint  at 
the  time  he  gave  said  note;  that  on  a  fair  settlement  l)etween 
the  defendant  and  the  plaintifi^,  they  are  indebted  to  him  in 
the  sum  of  $1,531  00  for  money  deposited  by  him  with  them 
as  a  bonus  on  said  transactions  in  futures;  that  defendant 
claims  judgment  for  this  amount,  with  interest  from  Decem- 
ber, 1873. 

The  evidence  presented,  in  substance,  the  following  facts: 
The  defendant,  through  Sims  &  Threlkeld,  cotton  merchants  at 
Griffin,  Georgia,  in  the  fall  of  1872,  and  spring  of  1873,  en- 
gaged in  the  purchase  of  cotton  for  future  delivery.  The  plain- 
tiffs were  engaged  by  Sims  &  Threlkeld  to  make  the  purchases 
in  New  York.  Four  hundred  bales  of  cotton  were  bought  on 
account  of  defendant,  for  delivery  in  March,  April,  May  and 
June,  1873,  one  hundred   bales  to  be  delivered  each  month. 


ATLANTA,  JULY  TERM,  1876.  271 

Wilson  vs.  Frisbic,  Roberts  &  Company. 

Cotton  declined  in  value  and  the  plaintifiPs  sold  out  the  con- 
tracts for  purcliase  at  a  loss.     The  defendant  claimed  that 
they  8ol<I  contrary  to  instructions,  without  authority^  etc., 
thus  causing  him  to  lose  an  amount  far  larger  than  otherwise 
would  have  been  the  case.     After  some  negotiations  defend- 
ant gave  his  note  for  the  balance  claimed  against  him,  intend- 
ing at  the  time  to  pay  it.     When  the  note  matured  he  failed 
to  meet  it,  and  hence  this  suit.     His  change  of  intention  as  to 
the  |>ayment  of  his  obligation  was  due  to  the  fact  that  he  had 
ascertained  that  Sims  &  Threlkeld  had  an  interest  therein, 
and  he  thought  that  they  had  defrauded  him.     It  was  at  their 
instance  that  he  engaged  in  the  speculation.     At  the  time  the 
note  was  given,  and  previous  thereto,  he  had  been  in  bad 
health,  but  the  evidence  failed  to  show  such  a  state  of  mind 
as  rendered  him  unable  to  contract.     He  then  supposed  that 
he  was  simply  agreeing  to  pay  to  plaintiffs  money  which  they 
had  advanced  on  his  account,  but  he  had  since  discovered  that 
Sims  &  Threlkeld  were  interested  in  the  note,  and  that,  per- 
haps, plaintiffs  had  not  acted  in  as  good  faith  as  he  supposed. 
But  there  was  no  evidence  of  the  discovery  of  any  new  facts 
as  to  the  conduct  of  plaintiffs  beyond  what  were  known  to 
him  at  tiie  time  the  note  was  given. 

One  ground  upon  which  defendant  sought  to  open  the  set- 
tleiiient  was  that  of  mistake  in  the  account  upon  which  the 
same  was  based,  in  this,  that  in  the  purchase  of  one  hundred 
bales  of  cotton  on  March  3d,  1873,  for  June  delivery,  the 
price  was  placed  at  21  5-16  cents  per  pound,  when,  in  fact,  by 
the  account  of  purchase  and  sales  previously  rendered  by 
plaintiffs  to  defendant,  the  price  was  placed  at  20  5-16  cents 
per  |K)und.    The  evidence  showed  that  this  mistake  either  re- 
sulted from  the  spreading  of  the  ink  making  the  figure  ''!" 
appear  to  be  a  "0,"  or  from  a  clerical  error.    Ncft withstanding 
this  error,  the  difference  between  the  buying  price  and  the 
sejling  price  was  the  same  in  both  accounts,  producing  the 
same  result.     The  error  was  thus  wholly  immaterial. 

The  dispatch  from  plaintiffs  to  Sims  &  Threlkeld,  inform- 
ing them  of  the  purchase  made  on  March  3d  for  June  deliv- 


272         SUPREME  COURT  OF  GEORGIA. 

Wilson  vs.  Frisbie,  Roberts  &  Company. 

ery,  was  in  cipher.  A  witness,  who  understood  the  cipher, 
was  allowed  to  translate  the  same.  To  this  exception  was 
taken. 

The  jury  found  for  the  plaintiffss  the  amount  sued  for.  The 
defendant  moved  for  a  new  trial. upon  the  following  grounds: 

1st.  Because  the  court  erred  in  refusing  to  charge  the  jury 
as  follows:  ''If  they  believed  from  the  testimony  that  there 
was  a  mistake  in  the  account  rendered,  either  in  the  calcula- 
tion, or  for  the  reason  that  the  cotton  had  not  been  sold  ac- 
cording  to  the  contract  between  the  parties,  and  when  the 
account  of  sales  was  rendered,  if  the  defendant,  from  sickness, 
was  physically  unable  to  investigate  the  same  and  thus  test  its 
accuracy,  and  without  doing  so,  gave  the  note  sued  on,«then 
he  would  be  entitled  to  have  said  settlement  opened.''  But 
in  reference  to  this  point,  charged,  in  substance,  as  follows : 
That  would  be  the  law  unless  the  evidence  showed  that  de- 
fendant had  been  notified  before  giving  said  note  how  the 
cotton  had  been  sold,  and  fhat  he  had  had  an  opportunity  to 
examine  the  account  as  to  the  mistake,  etc.  That  the  defend- 
ant's sickness  would  not  affect  the  matter  unless  it  was  of  such 
a  character  as  to  render  him  incapable  of  transacting  such 
business. 

2d.  Because  the  court  erred  in  refusing  to  charge  the  jury 
as  follows:  "Even  if  the  defendant  was  physically  and  men- 
tally able  to  look  into  the  account,  but  before  he  did  so  gave 
the  note  sued  upon,  relying  upon  statements  of  plaintiffs  or 
their  agents,  that  the  account  was  correct,  and  if  you  are  satis- 
fied, from  the  evidence,  that  there  were  mistakes  in>  said  ao- 
count,  then  you  are  authorized  to  open  the  settlement." 

3d.  Because  the  court  erred  in  charging  that  if  the  defend- 
ant had  full  notice  that  the  sales  of  the  contracts  for  April 
and  June  delivery  were  made  in  violation  of  the  contract, 
and  with  this  knowledge,  gave  his  note,  he  is  estoppel  from 
claiming  damages  for  such  violation,  unless  he  was  mentally 
incapacitated  for  contracting  at  the  time. 

4th.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 
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5lh.  Because  the  court  erred  in  allowing  the  witness  A.  W. 
Jones  to  interpret  the  cipher  telegram  from  plaintifis  to  Sims 
&  Threlkeld. 

The  motion  was  overruled  and  the  defendant  excepted. 

Speeb  &  Stewart;  K.  H.  Johnson,  for  plaintiff  in 
error. 

Beck  &  Beeks,  for  defendants. 

Bleckley,  Judge. 

We  see  no  cause  for  reversing  the  judgment  below.     The 
parties  settled,  and  a  note  was  given  for  the  balance  between 
them.     There,  it  seems  to  us,  was  the  natural  and  proper  point 
for  the  termination  of  their  disputes,  if  they  had  any  differ- 
ences to  adjust.     After  that  transaction,  all  that  remained  was 
to  pay  the  note.  The  clerical  error  afterwards  discovered  in  the 
account,  was  not  of  the  least  consequence.    It  bad  no  influence 
on  the  calculations,  and,  therefore,  did  not  vitiate  the  result. 
There  was  sickness,  and  that  may  have  prevented  a  nice  scru- 
tiny of  the  account ;  but  the  evidence  shows  that,  from  the 
account,  or  from  some  other  source,  the  plaintiff  in  error,  not- 
withstanding his  sickness,  had  knowledge  of  all  the  material 
facts  when  he  gave  the  note  sued  on.     He  may  now  think  he 
acted  without  due  preparation,  but  we  think  otherwise.     He 
was   well  enough  informed;  and   his  subsequent  change  of 
mind,  seems  due  to  something  that  ought  to  have  had  no 
weight.     While  his  purpose  was  to  pay  the  note,  he  was  on 
the  right  path;  and,  from  the  facts  in  the  record,  we  do  not 
hesitate  to  say  that  he  had  no  sufficient  reason  for  a  ''  new  de- 
parture."    The  evidence  admitted  by  the  court  to  explain  the 
cipher  telegram  was  competent.     Unless  such  communications 
are  to  be  translated  by  those  who  understand  the  signs  and 
characters  in  which  they  are  expressed,  courts  and  juries  would 
never  be  able  to  arrive  at  their  meaning.     If  they  are  to  come 
into  court  at  all,  they  must  speak  through  an  intepreter. 

Judgment  affirmed. 
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Thomas  F.  Bealle,  plaintiff  in  error^  v%.  The  Southern 
Bank  of  Georgia,  defendant  in  error. 

Thomas  F.  Bealle,  plaintiff  in  error,  vs.  The  CmzBNs' 
Mutual  Loan  Company,  defendants  in  error. 

The  bona  fide  holder  of  negotiable  bonds,  payable  to  bearer,  and  not  due,  de- 
posited by  the  bearer  as  collateral  security  for  the  loan  of  money,  will  be 
protected  in  his  title,  even  against  the  true  owner,  until  the  borrowed  money 
be  paid  or  he  realize  thereon  to  indemnify  himself.  Section  2139  of  the 
Code  must  be  construed  to  harmonize  with  sections  2639,  2785  and  2789* 
and  with  universal  commercial  law ;  and  will  be  restricted  to  its  very  let- 
ter, if  necessary  so  to  restrict  its  meaning,  in  order  not  to  unsettle  long  es- 
tablished law  and  usage,  especially  as  the  section  is  awkwardly  expressed, 
ambiguous  and  uncertain.    The  whole  subject  needs  legislation. 

Negotiable  instruments.     Title.     Notice.     Before  Judge 
Tompkins.    Chatham  Superior  Court.    January  Term,  1876. 

Reported  in  the  opinion. 

Jackson,  Lawton  &  Basinqer,  for  plaintiff  in  error. 

S.  Yates  Levy  ;  George  A.  Mercer,  for  defendants. 

Jackson,  Judge. 

This  was  an  action  of  trover  brought  for  the  recovery  of 
certain  bonds  of  the  Savannah  and  Albany  Railroad  Compa- 
ny, payable  to  bearer,  and  not  yet  due,  with  coupons  attaclie<l. 
The  bonds  were  deposited  with  one.Bru€n  by  the  plaintiff, 
for  safe  keeping,  with  directions  to  collect  the  coui)ons,  but 
without  authority  to  dispose  of  the  bonds  or  otherwise  use 
them.  Bru€n  borrowed  $1,500  00  from  defendant  and  de- 
l)osited  these  bonds  as  collateral  security,  representing  that  be 
had  full  right  and  authority  to  coutrol  them,  and  concealing 
Bealle's  title.  The  bank  made  the  loan  on  the  security  of  the 
bonds  in  entire  good  faith  and  total  ignorance  of  plaintiff's 
title.  The  bonds  were  nominally  $500  00  each — in  the  aggre- 
gate $2,500  00,  worth  eighty  cents  on  the  dollar,  or  $2,000  00. 
The  plaintiff  demanded  the  bonds,  defendant  refused  to  de- 
liver them  up^  the  court  charged  to  the  effect  that  the  title 
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was  io  the  bank,  and  the  jury  fouud  for  defendant;  the  charge 
was  excepted  to,  and  the  question  is,  was  the  title  in  the  bank, 
or  iu  the  plaintifi*.    The  Code  declares  that  the  purchaser,  bona 
fde,  of  a  negotiable  pa|)er  notxlishonored,  will  be  protected 
in  his  title,  tUough  the  seller  had  none:  Code,  section  2639. 
It  also  declares  that  the  bona  fide  holder  for  value,  of  any  ne- 
gotiable instrument,  who  receives  it  before  due,  and  without 
notice  of  defect  or  defense,  shall  be  protected  from  any  de- 
fenses except  non  est  factum,  gambling  or  immoral  or  illegal 
consideration,  or  fraud  in  its  procurement.     In  37  Georgia 
Beports,  66,  fraud  iu  the  procurement  of  the  note  is  held  to 
mesM  fraud  in  the  holder,  and  this  was  affirmed  in  48  Georgia 
Reports,  162.     So  that  this  is  no  longer  an  open  question  in 
this  court.     It  seems,  then,  clear  that  the  defendant,  by  sec- 
tion ^633  of  our  Code,  would  have  been  protected,  though 
BruSn  had  no  title,  if  it  had  purchased  these  bonds,  and  pro- 
tected in  its  title  to  these  bonds,  for  they  were  not  due,  and 
were  negotiable  by  being  made  payable  to  bearer.     It  seems 
clear,  too,  that  the  maker  of  them  could  not  have  defeated 
their  collection  by  the  bank,  the  defendant,  unless  it,  the  bank, 
bad  procured  its  title  by  fraud  in  itself,  for  there  is  no  pre- 
tence of  illegal  or  immoral  consideration,  or  of  nan  est  factum; 
indeed,  no  contest  between  the  makers  and  the  bank  at  all. 
If  the  bank  had  purchased  the  bonds  for  value,  6ona  fide,  it 
would  have  been  protected  in  its  title  by  section  2639,  though 
BruSn  had  none,  and  could  have  collected  the  money,  when 
due,  from  the  makers,  unless  it  had  procured  the  bonds  fraud- 
ulently.    But  the  bank  did  not  buy  the  bonds.    It  took  them 
only  as  collateral  security,  or  on  pledge,  which,  perhaps,  are 
equivalent  terms.     What  sort  of  title  did  it  thus  acquire? 
The  Code  again  informs  us  that  the  holder  of  a  note,  as  col- 
lateral security  for  a  debt,  stands  upon  the  same  footing  as  the 
purchaser:  Coile,  section  2788.     If  the  word  note  in  this  sec- 
lion  is  a  generic  term,  embracing  all  negotiable  pa)3er,  it  would 
seem   to  conclude  the  question  in  harmony  with  the  general 
principles  of  the  commercial  law  in  the  books  everywhere:  4 
Georgia  Reports,  428,  289,  et  passim;  50  Ibid,,  508. 
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But  it  is  said  that  section  2139  of  the  Code,  alters  or  con- 
trols these  sections,  and  alters  the  common  law,  and  commercial 
law  everywhere  where  the  English  tongue,  at  least,  is  spoken. 
It  is  said  tlierethat  "the  receiver  in  pledge  or  pawn  of  promis- 
sory notes  is  such  abonafirle  holder  as  will  protect  him  ander 
the  same  circumstances  as  a  purchaser,  from  the  equities  be- 
tween the  parties,  but  not  from  the  true  owner,  if  fraudulently 
transferred,  though  without  notice  to  him."     What  does  this 
mean  ?  It  is  conceded  that  it  is  ambiguous,  at  least,  quite  awk- 
wardly expressed.     The  grammatical  construction  would  be 
that  the  pronoun  "him"  referreil  to  the  true  owner,  as  the  last 
noun  in  the  paragraph ;  and  thus  the  words, "  without  notice " 
would  refer  to  the  true  owner  and  not  to  the  receiver  of  the 
pledge.     The  words  " frau<lulently  transferred"  could  then 
properly  receive  the  construction  which  this  court  put  upon 
the  words,  "fraud  in  its  procurement,"  in  37  Georgia  BeporiM^ 
above  quoted,  and  all  the  sections  of  the  Code  could  be  made 
to  harmonize,  which  they  cannot  otherwise  be  made  to  do; 
that  is,  the  holder  must  be  affected  with  the  fraudulent  trans- 
fer as  with  the  fraudulent  procurement.     We  admit  that  such 
a  construction  does  not  appear  to  us  at  all  clear,  or  even  satis- 
factory ;  and  the  whole  subject  neetls  legislation.     But  if  it 
be  held   that   the  holder  of  such  collaterals — bonds   paya- 
ble to  bearer  and  due  in  the  (At  future,  transferable  on  mere 
delivery — could  not  be  pledged  as  collateral  security  by  the 
bearer,  to  whom,  on  their  face,  they  are  |)ayable,  it  would  cer- 
tainly create  a  great  change  in  commercial  law ;  it  would  be 
at  war  with  other  plain  and  simple  provisions  of  the  Code, 
and  we   cannot,  unless  this  section  absolutely  requires  this 
construction,  so  construe  it.     By  commercial  law,  such  paper 
collaterally  pledged  does  pass  title;  by  this  section,  2139  of 
our  Code,  promissory  notes  are  excepted,  and  only  promissory 
notes.     It  is  better  to  stick  to  the  letter,  even  though  it  be 
but  a  thin  bark,  than  to  make  so  great  a  change  until  the  gen- 
eral assembly  shall  declare  what  is  the  law.     In  Code,  section 
2138,  other  evidences  of  debt  are  named  as  liable  to  pledge; 
in  this,  the  very  next   section^  only   promissory   noted  are 
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named.  There  may  be  significance  in  this  omission.  Besides, 
the  reason  and  spirit  of  the  law,  the  corner  stones  of  all  law, 
justice  and  right,  require  this  construction.  Bealle  put  it  in 
the  power  of  Bru^n  to  commit  Chis  fraud  upon  the  bank  by 
entrusting  to  him  these  negotiable  securities,  payable  to  bearer 
only,  with  no  ear-marks  at  all  upon  them  by  which  the  true 
owner  could  be  suspected  to  be  other  than  BruSn,  the  bearer 
of  them  ;  and  though  he  be  a  sufferer,  it  is  better  that  he  suf^ 
fer  than  the  bank,  because  the  bank  is  wholly  blameless, 
while  Bealle  showed  want  of  judgment,  at  least,  in  selecting  a 
dishonest  agent.  Though  both  were  innocent,  he  ought  to 
suffer  who  enabled  the  dishonest  third  person  to  perpetrate 
the  fraud,  and  such  is  the  law :  4  Georgia  Reports^  300;  8 
Ihid.,  430. 

In  the  case  against  the  Citizens'  Mutual  Loan  Company, 
the  bonds  had  been  soM  by  the  bank  prior  to  the  demand. 
This  fact  can  make  no  difference  in  the  principle  decided. 

Judgment  affirmed. 


Georgia  Railroad  and  Banking  Company,  plaintiff  iu 
error,  vs.  Fannie  V.  Garb,  defendant  in  error. 

1.  The  right  to  sue  for  the  homicide  of  the  husband  vests  in  the  widow  at  the 
death  of  her  husband,  and  is  not  divested  by  the  subsequent  marriage  of 
the  widow. 

2.  The  subsequent  marriage  of  the  widow  will  not  change  the  measure  of 
damages  to  which  she  was  entitled  when  her  right  of  action  accrued. 

3.  The  evidence  being  conflicting,  and  there  being  evidence  sufficient  to  sup- 
port the  verdict,  and  the  presiding  judge  being  satisfied  therewith,  this 
court  will  not  interfere,  especially  after  three  successive  verdicts  for  the 
plaintiff. 

Damages.     Husband  and  wife.     New  trial.    Before  Jmlge 
Bartlbtt.   Greene  Snperior  Court.   September  Term,  1875. 

Reported  in  the  opinion. 

J.  A  •  BiLLUFS^  for  plaintiff  in  error. 
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Reere  &  Reese  ;  M.  W.  Lewis  &  Son  ;  C.  Heard,  for 
defendant. 

Jackson,  Judge. 

This  was  a  suit  instituted  by  Fannie  V.  Garr,  when  slie 
was  Fannie  V.  Oakes,  against  the  railroad  company,  for  dam- 
ages for  the  Iiomicide  of  her  husband.  He  was  an  engineer 
upon  the  road,  and  was  killed  at  Union  Point,  in  Greene 
county.  Under  the  charge  of  the  court,  the  jury  found  for 
the  plaintiff  something  over  $7,000  00.  The  company  moved 
for  a  new  trial  on  various  grounds  set  forth  in  the  motion, 
the  presiding  judge  declined  to  gmnt  it,  and  the  com|>auy 
brought  the  case  before  us,  assigning  tliree  grounds  of  error: 
First.  That  Mrs.  Oakes  imd  intermarried  with  another  man, 
and  was  no  longer  Oakes'  widow,  and  had  thus  lost  her  right 
to  recover  for  his  homicide.  Second.  That  if  she  could  re- 
cover at  all,  she  could  only  recover  a  support,  such  as  he  was 
wont  to  furnish  her,  during  the  four  years  of  her  widowhood; 
and,  thirdly,  that  the  verdict  was  decidaily  and  strongly 
against  the  weight  of  the  testimony,  and  that  the  presiding 
judge  should  have  granted  the  new  trial  on  this  ground. 

1.  That  the  widow  of  Oakes  had  the  right  to  sue  when  the 
suit  was  commenced  id  not  disputed.  The  question  first 
made  is,. did  she  lose  it  by  her  marriage?  Suppose  that  she 
had  inherited  a  fortune  after  the  beginning  of  this  suit,  so 
that  she  would  no  longer  have  needed  to  recover  the  support, 
or  the  value  of  it,  of  her  deceased  husband,  would  she  have 
lost  this  right  of  action  ?  Clearly  not.  If  not,  does  she  lose 
it  by  marrying  another  man  who  now  supports  her,  or  ought 
to  do  so?  If  so,  she  does  not  lose  it  by  not  needing  it,  but 
by  marrying.  Can  that  be  so  ?  We  think  not.  The  policy 
of  the  law  is  to  encourage  marriage;  this  young  widow  waited 
some  four  years,  and  then,  in  no  hot  haste,  but  decently,  and 
after  a  long  widowhood,  comparatively,  married  again;  ought 
she  to  lose  a  right  of  action  which  had  vested  in  her  by  this 
second  marriage  ?    Not  if  the  policy  of  the  law  be  to  euooar- 
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age  marriage:    See  Code,  section  1697.     But  if  this  right 
vested  in  her,  how  else  conld  it  get  out  of  her  but  by  the 
marriage?     And  if  the  policy  be  to  enronrage  marriage,  the 
courts  will  construe  the  law,  if  two  constructions  can  reason- 
ably be  put  upon  it,  so  as  to  harmonize  with  the  general  policy 
of  the  state.     Section  2971  of  the  Code,  then,  will  be  so  con- 
strnrd  as  to  harmonize  with  the  policy  of  the  state,  if  practi- 
cable.    It  reads:  "A  widow,  and  if  no  widow,  a  child  or 
children,  may  recover  for  the  homicide  of  the  husband  or 
parent,"  and  then  it  gives  the  right  of  survivorahip  to  the 
chihlren,  if  the  widow  dies,  and  to  the  remaining  children  if 
some  of  them  die.     If  the  legislature  had  inten<led  the  right 
of  action  ever  to  abate,  we  tliink  they  would  have  said  so. 
If  they  had  intended  the  widow  to  lose  her  right  and  it  to  go 
to  the  children  in  case  of  her  marriage,  how  easy  to  have  said 
not  only  that  if  the  widow  die  the  right  shall  survive  to  the 
children,  but  if  she  marry  again !     We  hardly  think  that 
such  an  amendment  could  have  passed  the  legislature.     It 
would  have  been  against  their  declared  policy  to  encourage 
marriage,  and  would  have  been  voted  down,  we  think.     At 
ail  events,  they  have  not  so  enacted,  and  we  think  that  her 
right  remains  intact  though  she  should  marry.     Besides,  she 
is  still  a  mother.     She  must  take  care  of  the  child  which  the 
record  shows  her  deceased  husband  left  her;  the  law  does  not 
provide  that  this  child,  as  long  as  she  lives,  can  ever  get  a 
dollar  from  the  company.     The  child,  in  the  lifetime  of  the 
mother,  can  get  at  the  company  for  the  homicide  of  the  father 
only  through  the  mother.    The  child  will  get  at  the  company 
in  that  way,  for  the  second  marriage  does  not  extinguish  the 
maternal  affection.     It*  could  not  have  been  the  intention  of 
the  legislature  that  a  case  should  arise  in  which  neither  mother 
nor  child  should  recover  on  a  clear  case  made,  yet  such  would 
be  the  ease  if  the  mother  lost  her  right  to  sue  by  her  second 
marriage.     The  statute  now  makes  her  property  her  own; 
the  second  husband  has  no  marital  rights;  and  in  respect  to 
this  recovery  she  will  be,  to  all  intents  and  purjwses,  a  fenie 
sole,  a  widow  still,  free  from  all  control  of  her  husband,  ex- 
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cept,  indeed,  what  affection  may  prompt.  In  view  of  the 
whole  case,  we  think  the  statute  does  not  take  away  her  right 
by  marriage  again,  but  it  remains  in  her.  The  word  widow 
indicates  the  person,  not  the  state,  and  is  used  as  sjnonymoas 
with  wife.  That  was  the  word  used  in  the  act  of  1866  from 
winch  the  Code  was  taken,  and  the  words  are  used  synony- 
mously, or  signifying  the  same  thing,  all  over  the  Code. 

2.  In  respect  to  the  measure  of  damages,  we  think  she  also 
loses  nothing  for  the  same  reasons.  She  and  tlie  child  ought 
to  have  the  lull  recovery;  if  she  cannot  get  it  all,  the  child 
can  get  none.  Besides,  what  does  it  matter  with  the  company 
to  whom  it  goes,  if  they  owe  it.  To  cut  off  her  right  to  this 
sup{>ort  would  be  to  prove  that  her  second  husband  was  equal 
to  the  first  as  a  provider,  and  would  lead  to  inextricable  con- 
fusion. Besides,  this  first  husband  would  have  been  living 
and  providing  for  her  but  for  the  act  of  the  road;  and  if  she 
has  been  so  fortunate  as  to  get  another  good  man,  the  road 
necessitated  her  doing  so  by  killing  the  first  husband. 

3.  In  res[)ect  to  the  finding  being  against  the  evidence,  we 
have  but  to  say  that  the  evidence  is  conflicting,  and  that  there 
is  enough  to  sustain  the  verdict.     The  question  fought  was 
the  negligence  of  the  deceased,  and   that  turned  upon  the 
speed  at  which  he  was  running  the  cars  when  they  reached 
the  switch — whether  it  was  at  a  rate  greater  than  four  miles  an 
hour.     Four  witnesses  swore  that  it  was  not  at  a  greater  rate; 
others  that  it  was;  the  conductor  that  it  was  some  four  and  a 
half  miles  an  hour.     If,  in  the  judgment  of  deceased,  he  was 
only  running  four  miles  an  hour,  he  was  not  negligent.     No- 
body can  calculate  exactly  the  rate  to  run,  and  it  is  hard  to 
say  a  train  is  running  exactly  four  or  five  miles  per  hoar, 
or  to  engineer  it  exactly  to  that  rate  or  this.  So  of  the  amount 
of  the  verdict.     The  evidence,  we  think,  averaging  it,  and 
allowing  interest  to  be  added  as  part  of  the  damages,  may 
sustain  it.     There  have  been  three  successive  verdicts  for  the 
plaintiff;  and  while  we  will  not  say  that  had  we  been  in  the 
jury  box  we  would  have  rendered  either  of  them,  yet  the 
whole  policy  of  the  law  makes  juries  the  judges  of  the  faicts 
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of  every  case,  the  judges  of  the  credibility  of  the  witnesses, 
wiiom  to  believe  and  wliom  to  disregard,  and  when  they  have 
uoiformly,  for  three  times,  thirty-six  men  of  the  vicinage 
in  all,  passed  upon  the  facts  and  found  the  same  way,  we  do 
not  feel  at  liberty  to  interfere. 

The  charge  was  all  that  the  railroad  company  could  ask; 
the  presiding  judge  who  gave  it  has  approved  the  finding, 
and  litigation  would  be  endless  if,  in  such  a  case,  we  should 
overthrow  the  settled  rulings  of  this  court,  and  control  his 
discretion.     We  must,  therefore,  afiirm  the  judgment. 

Judgment  affirmed. 


Robert  0.  McAlpin  ei  cd.^  plaintiffs  in  error,  vs.  Sanders 

W.  Lee,  defendant  in  error. 

(Jackson,  Judgo,  having  been  of  counsel,  did  not  preside  in  this  case.) 

1.  An  instrument  attested  by  a  subscribing  witness,  is  inadmissible  except 
upon  proof  of  execution  by  such  witness,  unless  his  absence  has  been  satis- 
factorily accounted  for. 

2.  Where,  to  ejectment  by  vendor  against  vendee,  holding  under  bond,  who 
has  made  default  in  payment  of  purchase  money,  a  third  person  "  who 
claims  the  possession  and  title  to  the  premises  against  the  plaintiff,"  is 
made  a  ]>arty  defendant,  a  deed  offered  by  her  tending  to  show  title  out  of 
the  plaintiff,  and  to  explain  her  possession,  is  admissible. 

3.  The  fact  that  the  plaintiff  had  proved  his  claim  for  the  purchase  money  in 
the  bankrupt  court,  as  against  the  estate  of  the  vendee,  would  not  prevent 
his  recovery. 

Ejectment.     Evidence.    Witness.    Deed.    Bankrupt.    Be- 
fore Judge  Clark.  Lee  Superior  Court.    March  Term,  1876. 

Reported  in  the  opinion. 

W.  A.  Hawkins,  for  plaintiffs  in  error. 

R.  F.  Lyon,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff,  on 
tlie  demise  of  Sanders  W.  Lee^ against  Richard  Roe  and  Robert 
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C.  McAlpin,  tenant  in  possession,  to  recovei^  a  certain  de- 
scribed tract  of  land  mentioned  in  the  plaintiff's  declaration. 
On  the  trial  of  the  case,  the  jury  fonnd  a  verdict  in  Tavor  o( 
the  plaintiff.  It  appears  from  the  record  and  bill  of  excep- 
tions that  Lee,  the  lessor  of  the  plaintiff,  claimed  title  to  the 
land  in  dis|>ute  under  a  deed  execnte<l  to  him  by  Mrs.  Wil- 
loughby,  that  Lee  sold  it  to  Mims,  taking  his  note  for  tlie  bal- 
ance of  the  purchase  money  due  therefor,  executing  a  bond 
to  Mims  t-o  make  him  a  title  when  the  purchase  money  due 
for  the  land  should  be  paid.  Mims  was  adjudged  a  bank- 
rupt, and  Lee  proved  the  debt  due  by  Mims  for  the  land  in 
the  bankrupt  court.  When  the  bond  for  title  was  offered  in 
evidence  by  the  plaintiff  it  had  a  subscribing  witness  to  it. 
The  defendant  objected  to  its  introduction  in  evidence  until 
its  execution  had  been  proved  by  the  subscribing  witness. 
The  court  overruled  the  objection  and  allowed  the  bond  to  be 
proved  by  the  plaintiff,  and  the  defendant  excepted. 

It  also  appears  from  the  record,  that  Julia  E.  Mimf»,  who 
claimed  possession  and  title  to  the  land  against  the  plaintiffi 
was  made  a  party  defendant,  and  on  the  trial  offered  in  evi- 
dence a  deed  from  James  Laramore  to  Alexander  Laramore, 
for  the  land  in  <lispute  for  the  purpose  of  showing  an  onh» 
standing  title  in  another,  to-wit :  Alexander  Laramore,  and  to 
show  that  she  claimed  under  him,  which  deed  was  of  older 
date  than  the  deed  from  Mrs.  Willougjhby  to  Lee,  and  older 
than  her  title,  under  which  the  plaintiff  claimed.  The  deed 
so  offered  in  evidence  the  court  rejected,  on  the  ground  that 
she  could  not  dispute  the  title  of  the  plaintiff,  whereupon  the 
defendant  excepted.  The  defendant  also  requested  the  court 
to  charge  the  jury,  that  if  the  plaintiff  had  proved  his  debt 
due  for  the  land  in  the  bankrupt  court,  he  could  not  recover, 
which  request  the  court  refused,  and  the  defendant  excepted. 

1.  The  court  erred  in  admitting  the  bond  in  evidence  with- 
out proof  of  its  execution  by  the  subscribing  witness,  unless 
his  absence  had  been  satisfactorily  accounted  for. 

2.  The  court  also  erred  in  rejecting  the  deed  offered  in  ev- 
idence from   James  Laramore  to   Alexander  Laramore  by 
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Julia  Mims,  one  of  the  defendants,  who,  as  it  is  recited  in  the 
order  making  her  a  party  defendant,  ''  claims  the  possession 
and  title  to  the  premises  against  the  plaintiff."  Who  Julia 
Mims  is  the  evidence  in  the  record  does  not  inform  us,  or 
how  or  under  whom  she  went  into  possession  of  the  land. 
The  deed  oifered  was  admissible  in  evidence  under  the  state- 
ment of  facts  disclosed  by  the  record.  Whether  she  went  into 
the  possession  of  the  premises  in  dispute  under  the  plaintiff 
or  under  Laramore,  the  record  is  silent.  The  oiily  evidence 
U}X)n  that  point  is  contained  in  the  order  making  her  a  party 
defendant,  that  she  claims  the  possession  and  title  to  the  prem- 
ises against  the  plairUifff  and  that  being  so,  she  was  entitled 
to  introduce  the  deed  for  the  purpose  of  showing  under  whose 
title  she  went  into  possession,  and  under  whom  she  claimed 
to  hold  it  if  she  could  have  done  so. 

3.  There  was  no  error  in  the  refusal  of  the  court  to  charge 

as  requested  in  relation  to  the  plaintiff  having  proved  his 

debt  in  the  bankrupt  court.     The  proof  of  the  plaintiff's  debt 

.  in  that  court  did  not  defeat  his  legal  title  to  the  land  if  he 

had  one. 

Let  the  judgment  of  the  court  below  be  reversed. 


The  City  Bank  op  Macon,  plaintiff  in  error,  vs,  Epfie 

Kent,  defendant  in  error. 

(Jackson,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

I.  When  an  agent,  having  a  power  of  attorney  to  collect  any  and  all  moneys 
due  or  to  become  due  his  principal  from  any  source,  and  especially  a  cer- 
tain described  claim,  and  to  give,  for  his  principal  and  in  her  name,  any 
and  all  receipts  and  acquittances  necessary  or  proper  on  receiving,  or  in 
order  to  receive,  any  and  all  such  moneys,  and  also  to  apply  portions  of  such 
moneys  to  debts  of  the  principal,  and  generally  to  do  and  perform  any 
other  acts  in  and  about  said  business  that  may  be  deemed  necessary  or 
proper,  deposits  in  bank,  to  the  principal's  credit,  some  of  the  money  aris- 
ing (roxii  the  claim  specially  mentioned  in  the  power,  and  afterwards,  dur- 
ing the  existence  of  the  agency,  draws  out  the  deposit  on  checks  purport- 
ing to  be  signed  by  the  principal,  and  believed  by  the  officer  of  the  bank  to 
be  genuine,  the  bank  is  dbcharged,  whether  the  checks  be  in  fact  genuine 
Vol.  lvii.  19. 
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or  not.    They  are,  in  effect,  receipts  and  acquittances  in  the  name  of  the 
principal. 

2.  The  agency  continues  so  long  as  the  power  is  not  revoked  and  the  bosi' 
ness  is  not  withdrawn  from  the  agent's  control. 

3.  If  the  authority,  in  itself,  were  insufficient,  and  if  ratification  by  the  prin- 
cipal were  necessary,  ratification  could  take  place  after  the  knowledge  by 
the  principal  that  the  money  was  drawn  out  by  the  agent,  though  she  were 
ignorant  that  he  had  used  false  checks  to  obtain  it.  On  the  question  of 
discharge  or  no  discharge  to  the  bank*  the  receipt  of  the  money  from  the 
bank  by  the  agent  would  be  the  act  needing  ratification,  and  not  the  execu- 
tion of  the  checks. 

4.  Ratification,  if  requisite,  might  be  inferred  from  receiving  money  from  the 
agent  with  knowledge  that  he  had  received  it  from  the  bank,  or  from  con- 
senting, with  like  knowledge,  to  its  use  by  him  or  by  a  borrower  from  him, 
the  principal  being  aware  that  it  was  her  money  and  drawn  in  some  waj 
from  the  bank. 

5.  A^ide  from  any  question  of  authority,  ratification  or  knowledge,  any  of  the 
money  paid  by  the  bank  to  the  agent,  which  the  latter  delivered  to  the 
principal,  or  retained  with  her  consent,  or  disposed  of  with  her  approba' 
tion,  would  be  a  credit  to  the  bank  on  the  deposit  account,  unless  thus  to 
follow  the  fund  and  apply  it  would  violate  some  peculiar  equity. 

6.  Receipts  in  full  by  principal  to  agent  are  evidence  tending  to  prove 
ratification  of  all  collections,  disbursements  and  appropriations  which  bad 
taken  place  when  the  receipts  were  given.  Such  documents  are  open, 
however,  to  explanation,  and  when  explained,  what  they  prove  in  the  end 
is  for  the  jury  to  decide,  and  not  for  the  court. 

7.  If  checks  of  vanous  amounts  are  mixed  together  without  the  fault  of 
either  party,  two  being  genuine  and  the  rest  false,  and  if  the  genuine  can- 
not be  distinguished  from  the  others  by  any  evidence  before  the  jury,  or 
which  the  party  claiming  the  benefit  of  the  checks  could  produce,  the  jury 
-should  not  disallow  all  the  checks  for  want  of  greater  certainty  in  identifi- 
cation, but  should  apply  the  principle  of  average,  or  some  other,  so  as  to 
approximate  justice.  It  would  certainly  be  safe  to  allow  the  two  checks  of 
least  amount. 

^.  Testimony  upon  a  given  question  may  be  satisfactory,  though  not  wholly 
unimpeached. 

9.  In  charging  the  jury  how  witnesses  may  be  impeached,  it  is  error  to  speci- 
fy, as  one  of  the  modes,  evidence  of  general  bad  character,  where  there 
is  no  -such  evidence  in  the  case.  It  is  also  error,  to  charge,  in  general 
.terms,  that  a  witness  may  impeach  himself  **  by  confession  to  infamous 
conduct,  which,  if  true,  would  exclude  him  from  respectable  society.'* 
What  respectable  society  might  do,  but  has  not  yet  done  with  a  person,  is 
not  a  standard  by  which  to  test  his  credibility. 

10.  In  a  oivil  case,  when  evidence  is  conflicting  in  respect  to  a  fact  set  up  by 
the  defendant,  and  the  jury  are  consequently  in  doubt,  they  are  not  obliged, 
as- matter  of  law,  to  give  the  benefit  of  the  doubt  to  the  defendant 


ATLANTA,  JULY  TERM,  1876.  285 

The  City  Bank  of  Macon  vs,  Kent. 

11.  The  judge  may  caution  the  jury  to  discriminate  the  evidence  from  all 
other  statements  before  them. 

12.  Where  the  action  is  upon  contract,  indictments  still  pending,  found  by 
the  grand  jury  after  the  suit  was  brought,  are  not  relevant,  though  the  per- 
son indicted  be  a  principal  witness  for  defendant,  and  though  the  offenses 
charged  be  forgery  and  larceny  by  the  witness  in  respect  to  the  mon^y  con- 
stituting the  consideration  of  the  debt  sued  for. 

13.  When  the  judge  can  6nd  no  obscurity  in  the  date  of  an  instrument,  he 
may  say  so,  and  read  the  date  aloud  in  the  hearing  of  the  jury,  the  instru- 
ment being  in  evidence. 

14.  The  judge  may  speak  with  a  witness  in  an  under-tone,  in  presence  of  the 
jury. 

15.  The  judge  may  ask  counsel  a  pertinent  question  during  the  cross-examina- 
tion of  an  expert,  even  though  the  effect  be  to  put  the  witness  on  his  guard 
by  disclosing  to  him  a  fact  which  the  counsel  wished  him  not  to  know. 

16.  When  even  a  party  is  under  cross-examination,  the  court  may  exercise  a 
sound  discretion  in  requiring  counsel  to  make  the  relevancy  of  his  ques- 
tions apparent. 

17.  Where  there  is  an  order  for  the  separation  of  the  witnesses,  exceptions 
tiierefirom  as  to  witnesses  not  parties  to  the  case,  are  discretionary  with  the 
court ;  and,  in  this  instance,  the  discretion  was  not  abused,  in  refusing  to 
make  the  exception  requested. 

i&  Where  counsel,  demanding  that  the  whole  charge  shall  be  in  writing, 
presents  certain  written  requests  to  charge,  if  the  requests  are  given  with 
additions  or  modifications,  these  also  must  be  reduced  to  writing  and  read 
to  the  jury  (provided  the  counsel  requires  it)  so  that  the  entire  charge, 
precisely  as  given,  may  appear.  It  is,  however,  the  right  of  the  court  to 
decline  to  notice  any  request  which  wants  addition  or  modification  to  ren- 
der it  appropriate. 

19.  The  jury  having  made  a  verdict,  and  then  dispersed  by  previous  consent 
of  counsel  and  with  leave  of  the  court,  it  is  not  proper  to  poll  them  when 
the  verdict  is  afterwards  returned  and  read. 

30.  Jurors  will  not  be  heard  by  affidavit,  to  impeach  their  verdict. 

21.  If  it  be  error  for  the  court  to  refuse  to  hear  the  motion  for  new  trial  read 
over  at  the  term  when  the  rule  nisi  is  granted,  that  error,  unless  excepted 
to  pendente  lUe,  cannot  be  examined  upon  a  bill  of  exceptions  sued  out 
after  the  motion  is  disposed  of  at  the  succeeding  term. 

22.  It  is  much  the  better  practice  for  the  judge,  when  a  motion  for  new  trial 
is  presented,  to  settle  at  once  the  truth  of  its  recitals ;  but  he  is  not  legally 
bound  to  do  so,  as  the  motion  is  mere  pleading,  and  is  what  the  counsel 
chooses  to  make  it.  « 

23.  On  the  argument  of  the  motion,  although  the  judge  may  know  and  an- 
nounce that  some  of  the  recitals  are  incorrect,  he  is  not  legally  bound  to 
point  out  the  errors,  but  may  adjudicate  upon  the  motion  as  he  finds  it, 
noting  the  errors,  if  he  shall  think  proper,  in  his  final  order,  or  in  his  cer- 
tificate to  the  bill  of  exceptions. 
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24.  It  is  irregular  for  the  judge,  in  disposing  of  a  nnotion  for  new  trial,  to 
examine  a  bailiff,  on  oath  or  otherwise,  out  of  the  presence  of  the  paities 
or  their  counsel,  with  any  view  to  aiding  the  judicial  mind  on  a  questioo 
of  fact  embraced  in  the  motion. 

25.  As  to  those  elements  of  the  record  which  are  suggestive  of  unseenily 
conflict  between  counsel  and  the  court,  see  /^  Georgia  Reports^  jjo,  2tb^ 

217 ;  18  Ibid., 394*395*  '^  ^^^f 57 * 53^* 539*  ^^9*  ^30, 631 ;  10  Mi., 
409  to  413,  A  reviewing  court,  as  a  general  rule,  can  deal  with  such  matten 
only  by  citing  that  law  of  courtesy  which  all  members  of  the  profession, 
whether  at  the  bar  or  on  the  bench,  may  be  supposed  to  recognize  and  ha- 
bitually observe,  and  on  breaches  of  which,  when  they  occur,  every  tribunal 
may  be  deemed  competent  to  decide  for  itself,  and  willing  to  decide  justly. 

Principal  and  agent.  Ratification.  Banks.  Evidence.  Re- 
ceipts. Jury,  Charge  of  court.  Witness.  Practice  in  the 
Superior  Court.  Verdict.  New  trial.  Practice  in  the  Su- 
preme Court.  Attorneys.  Before  Judge  Hill.  Bibb  Su- 
perior Court.     October  Term,  1876. 

Effie  Kent  brought  complaint  against  the  City  Bank  of 
Macon,  on  an  account  containing  but  one  item,  as  follows: 

^'May  15ih,  1872 — ^To  amount  of  cash  deposited  in  said 
bank  to  her  credit,  $4,000  00." 

The  defendant  pleaded  as  follows : 

1st.  The  general  issue. 

2d.  That  said  deposit  was  made  by  Benjamin  F.  Griggs, 
who,  at  the  time,  held  a  general  power  of  attorney  under  the 
hand  and  seal  of  plaintiff,  for  the  management  of  said  money; 
tliat  said  sum  has  been  fully  paid  out  to  said  attorney,  under 
checks  signed  by  the  plaintiff,  payable  to  said,  attorney  or 
bearer;  that  such  payment  is  a  full  discharge  of  the  defendant 

3d.  That  said  power  of  attorney  was  exhibited  by  Griggs 
to  the  defendant  at  the  time  of  making  said  deposit,  and  was 
unrevokeil  at  the  time  of  the  payment  of  the  aforesaid  checks 
by  the  defendant;  that  such  payments,  therefore, .operated  as 
a  full  discharge  to  the  defendant. 

4th.  That  after  said  money  was  thus  paid  out  to  said  at- 
torney in  fact,  he  fully  accounted  with  the  plaintiff  for  the 
same,  and  the  latter  ratified  the  payment  to  him,  ^nd  bad  a 
complete  and  final  settlement  with  him  as  to  his  liability  on 
account  of  such  money. 
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The  evidence,  which  was  voluminous,  madei  in  substance, 
the  following  case : 

Benjamin  F.  Griggs  was  the  family  pliysician  of  the  plain- 
tiff. His  relations  with  her  were  of  the  most  intimate  char- 
acter. He  attended  her  husband  in  his  last  sickness,  and  af- 
ter his  death,  became  her  agent  for  the  collection  of  $5,000  00 
due  to  her  on  policy  of  insurance  on  the  life  of  the  deceased, 
under  the  following  power  of  attorney : 

"STATE  OF  GEORGIA— Bibb  County  : 

"  Know  all  men  by  these  presents,  that  I,  Efl&e  Kent,  widow 
of  James  M.  Kent,  deceased,  of  said  county  and  state,  do 
hereby,  in  consideration  of  $1  00  to  me  paid,  the  receipt 
whereof  is  hereby  acknowledged,  do  constitute  and  appoint 
Dr.  Benjamin  F.  Griggs,  also  of  said  county,  my  true  and 
lawful  agent  and  attorney  in  fact,  for  me  and  in  my  name, 
place  and  stead,  to  apply  for  and  collect  any  and  all  moneys 
due,  or  to  become  due  to  me,  from  any  source,  and  especially 
the  amount  claimed  by  me  from  tlie  Continental  Life  Insurance 
Company,  of  the  city  of  New  York,  on  the  policy  of  said 
company  held  by  me,  insuring  the  life  of  the  said  James  M. 
Kent,  now  deceased,  and  to  give  for  me  and  in  my  name,  any 
and  all  receipts  or  acquittances  necessary  or  pro[)er  on  receiv- 
ing, or  in  order  to  enable  him  to  receive  any  and  all  such 
moneys,  or  any  part  thereof;  and  also  to  apply  portions  of  such 
moneys,  after  being  receive<I  by  him,  to  debts  due  by  me,  tak- 
ing receipts  therefor,  and  generally  to  do  and  perform  any 
other  act  or  acts  in  and  about  my  said  business  that. may  be 
deemed  necessary  or  proper.     Hereby  ratifying  whatever  my 
said  attorney  shall  do  in  the  premises  by  virtue  of  these  pres- 
ents. 

"  In  testihiony  whereof,  I  have  hereto  set  my  hand  and 
affixed  my  seal,  this  5th  day  of  April,  in  the  year  A.  D.,  1872. 
(Signed)  "EFFIE  KENT. 

''  Signed,  sealed  and  delivered  in  presence  of 
"  D.  W.  Hammond, 
' "  R.  S.  Lanier." 


288         SUPREME  COURT  OF  GEORGIA. 


The  Citj  Bank  of  Macon  vs.  Kent. 


The  plaintiff  states  that  Griggs  proposed  to  attend  to  this 
business  for  her  as  a  brother,  charging  no  compensation  there- 
for; Griggs,  on  tlie  contrary^  asserts  that  plaintiff  requested  him 
to  collect  ibe  raoney  for  her,  offering  at  the  same  time  to  allo\f 
him  for  bis  services' one-half  the  net  proceeds  after  paying  all 
tbe  expens(*s  of  colleclion,  etc.,  out  of  the  fund. 

Griggs  colK^cted  from  $4,900  00  to  $5,000  00  on  tbe  policj, 
$4,000  00  of  which  he  deposited,  on  May  23d,  1872,  in  the 
name  of  plaintiff,  with  tbe  defendant.  It  is  for  this  sura  that 
the  suit  is  brought.  At  the  time  the  deposit  was  made,  Griggs 
sliowed  to  the  cashier  of  defendant  the  above  power  of  attor- 
ney, and  stated  that  it  was  under  the  authority  of  such  in- 
strument that  he  was  acting.  The  defendant  produced  six 
checks,  aggregating $4,000  00,  purporting  to  have  been  signed 
by  plaintiff,  which  were  paid  by  it.  These  checks  were  pre- 
sented by  Griggs  and  the  money  paid  to  him.  The  plaintiff 
denied  that  she  had  signed  any  of  these  checks,  and  upon  this 
point  the  evidence  was  distressingly  conflicting.  But  the 
overwhelming  weight  of  testimony  showed  that  the  signa- 
tures wouM  have  been  pronounced  by  any  bank  officer  as 
genuine.  If  the  checks  were  spurious  the  forgery  was  so  well 
exe(!Utetl  that  the  most  expert  would  have  been  deceived.  The 
teller  and  cashier  of  defendant  both  testified  emphatically  to 
the  fact  that  when  plaintiff  came  to  them  for  her  money,  be- 
fore suit  brought,  she  admitted  that  she  had  signed  two  of  the 
checks,  but  did  not  s(>eci fy  which.  This  the  plaintiff  denies, 
and  a  witness  who  accompanied  her,  states  that  he  has  no  recol- 
lection of  such  admission,  though  it  might  have  been  made. 

The  defendant  further  insisted  that  even  though  the  checks 
were  forgeries,  and  even  though  Griggs  had  no  authority  to 
draw  the  money  from  bank,  yet  that  plaintiff  had  ratified  his 
illegal  and  unauthorized  acts  in  this  particular,  in  receiving 
all  or  a  portion  of  the  money  thus  drawn  out  from  him,  in 
authorizing  him  to  lend  it  to  various  persons  at  interest,  and 
in  accepting  his  note  for  a  part  thereof,  or  in  receiving  pay- 
ments on  such  note  after  she  was  informed  that  it  was  given 
for  a  portion  of  the  money  thus  drawn  out  of  bank.    As  to 


J 


ATLANTA,  JULY  TERM,  1876.  289 

The  City  Bank  of  Macon  vs.  Kent. 

each  of  these  acts,  from  wliich  defendant  sought  to  infer  raiifi- 
cation,  the  evidence  was  very  conflicting.     Griggs  swore  that 
plaintiff  knew  all  about  the  money's  having  been  drawn  from 
bank,  and  that  she,  with  such  knowledge,  received  about 
$2,000  00  thereof,  in  addition  to  tlie  $900  00  not  deposited. 
This  the  plaintiff  deni(*s.     Griggs  further  stated  that  plaintiff 
importuned  him  to  lend  out  the  money  for  her  benefit.    This 
also  tlie  plaintiff  denies.     Griggs  further  testified  that  he 
placed  iu  the  hands  of  Lanier  &  Anderson,  attorneys,  a  note 
on  himself,  payable  to  tiie  order  of  plaintiff,  for  $1,200  00, 
dateil   September  25th,  1872,  and  due  one  day  after  date, 
which  covered  an  amount  loaned  to  him  by  the  plaintiff  after 
he  had  settled  in  full  for  her  insurance  money,  upon  which  he 
was  to  pay  her  the  interest,  and  the  principal  as  she  might 
need   it  from  time  to  time.     That  this  was  done  with  the 
kuowleilge  and  consent  of  the  plaintiff.     Whether  plaintiff 
knew  at  the  time  this  note  was  placed  in  the  hands  of  Messrs. 
Lanier  &  Anderson  by  Griggs,  that  it  represented  a  portion  of 
the  money  drawn  from  bank,  or  even  that  it  had  been  placed 
there  at  all,  the  evidence  is  conflicting.     But  two  payments 
were  made  on  tliis  note,  each  of  $50  00,  and  the  testimony 
indicates  that  even  if  the  plaintiff  did  not  know  that  this 
paper  represente<l  a  portion  of  her  insurance  money  when  the 
first  payment  was  made,  she  certainly  did  at  the  time  of  the 
last.  Failing  in  these  grounds  of  defense,  the  defendant  under- 
took to  show  that  Griggs  had  accounted  with  plaintiff  for  all 
of  the  money  thus  drawn  from  bank,  and  for  this  purpose  in- 
troduced the  two  following  receipts: 

"Macon,  Ga.,  August  27th,  1872. 

*'  Received  of  Dr.  Benjamin  F.  Griggs  $4,900  00,  less  cer- 
tain amounts  paid  out  by  him  on  my  account  and  by  my 
order,  in  full  of  the  amount  collected  by  him  as  my  attorney 
iu  fact,  from  the  Continental  Life  Insurance  Company  of  New 
York,  on  a  policy  insuring  the  life  of  James  M.  Kent,  my 
late  husband.  (Signed)  « EFFIE  KENT. 

"Witness:  H.  J.  Peter.'* 
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"Macon,  September  11th,  1872. 
"Received  of  Dr.  B.  F.  Griggs  $60  00  in  full  of  balaDoe 
iD  his  hands  as  my  ageut,  and  in  full  of  all  demands  of  every 
description  I  have  against  him. 

(Signed)  "EFPIE  KENT.'' 

"  Witness :  Peteb  C.  Sawyeb." 

Griggs  testified  that  the  first  of  these  receipts  was  given  in 
foil  settlement  of  the  amount  due  by  him  to  plaintiff  for 
moneys  collected ;  that  there  was  then  in  bank  to  the  credit 
of  plaintiff  $500  00,  and  he  so  informed  her;  Uiat  on  the 
30th  of  August,  at  her  request,  and  on  her  check,  he  drew 
the  remaining  $500  00  from  bank  and  handed  it  to  her;  that 
she  returned  him  $200  00  of  this  amount,  with  the  request 
that  he  pay  certain  bills  for  her,  as  she  was  going  to  Florida; 
that  he  paid  the  bills,  and,  on  the  16th  of  September,  handed 
to  her  a  balance  of  $60  00,  remaining  after  making  the  dis- 
bursements she  requested,  and  took  the  r^ipt  last  above  set 
forth.  (The  date  of  this  receipt  in  the  record  is  September 
nth.) 

The  witnesses  to  these  papers  throw  no  light  upon  them. 
They  testified  as  to  nothing  material  except  the  execution. 

Plaintiff  stated  that  she  first  saw  the  receipt  for  $4,900  00 
at  Peter's  drug  store  on  September  16th,  1872,  in  presence  of 
Mr.  Peter :  that  she  signed  it  a  second  time,  on  the  same  day, 
at  Griggs'  house,  in  presence  of  Mr.  Sawyer.  That  Griggs 
read  the  receipt  to  her,  on  both  occasions,  as  for  $900  00. 
That  she  supposed  she  wassigning,  on  each  occasion,  the  same 
paper.  That  he  paid  her,  on  the  same  day,  $60  00  at  the 
train  as  she  was  about  to  leave  for  Hawkinsville.  That  she 
understood  her  $4,000  00  to  be  in  bank,  and  that  this  receipt 
was  for  the  disbursement  of  the  $900  00  never  deposite<l,  the 
balance  of  which  was  the  $60  00  paid  to  her  by  Griggs  atihe 
^  depot,  and  which  he  promised  to  bring  there  at  the  time  she 
signed  the  receipt. 

There  were  also  in  evidence,  two  indictments  against  Dr. 
Griggs,  found  before  this  suit  was  brought  and  still  pending. 
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ooe  of  which  charged  him  with  the  forgery  of  one  of  the 
aforesaid  checks  and  the  other  with  the  larceny  after  trast 
delegated  of  the  balance  of  the  money  collected  from  the  in- 
surance com}iany  after  the  deposit  of  the  $4,000  00  in  bank. 
The  jury  found  for  the  plaintiff  the  full  amount  sued  for. 
The  defendant  moved  for  a  new  trial  upon  the  following 
gronnds,  to-wit : 

Ist.  Because  the  court  erred  in  refusing  to  allow  the  de- 
fendant to  keep  Benjamin  F.  Griggs  in  the  court-room  to 
assist  in  the  management  of  the  defense,  under  the  following 
dreumstances:     Before  the  presentation  of  plaintiff's  case  be- 
gan, defendant's  counsel  asked  the  court  to  have  the  witnesses 
separated.     Plaintiff's   counsel  then  asked  that  defendant's 
witnesses  be  also  excluded.     Defendant's  counsel  replied  that 
the  presence  of  Griggs  was  essential  to  them  in  the  conduct 
of  the  defense,  especially  in  the  examination  of  the  witnesses 
for  the  plaintiff;  that  the  testimony  in  the  case  would  be  long 
and  intricate,  and  the  principal  actors  in  the  transaction  which 
gave  rise  to  the  suit,  were  the  plaintiff  and  said  Griggs;  that 
this  testimony  conflicted  throughout,  and  that  unless  the  court 
would  allow  Griggs  to  be  present  during  the  examination  of 
plaintiff's  witnesses,  they  would  withdraw  the  motion  to  sep- 
arate.    Plaintiff's  counsel  then  renewed  such  motion.     De- 
iendant's  counsel  then  asked  that  Griggs  be  allowed  to  re- 
main during  the  examination  of  plaintiff's  witnesses  for  the 
reasons  already  stated,  and  for  the  further  reason  that  the  of- 
ficers of  defendant  knew  little  or  nothing  personally  about 
the  greater  portion  of  the  matter  in  reference  to  which  the 
plaintiff  and  her  witnesses  would  testify.    The  court  excluded 
all  the  witnesses  in  the  case  except  the  plaintiff  and  the  cashier 
of  defendant. 

2d.  Because  the  court  erred  in  the  portion  of  its  charge 
whicbwas  as  follows:  '*The  defendant  takes  on  itself  the 
burden  of  proof  that  these  checks  are  genuine.  The  bank, 
in  receiving  this  deposit,  guaranteed  that  it  would  keep  the 
same,  and  only  pay  it  out  to  the  plaintiff,  or  to  some  one  duly 
and  legally  authoriised  by  her  to  receive  it.    The  fact  that  the 
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signature  of  the  name  of  plaintiff  purports  to  be  her  signa- 
ture, or  that  it  is  a  good  or  ba<l  imitation  of  her  signature, 
will  not  do;  the  bank  must  show  to  your  satisfaction  that  the 
signatures  are  genuine.  If  the  defendant  has  established  the 
genuineness  of  these  checks  by  unim|)eached  testimony,  then 
you  will  find  for  the  defendant,  but  if  defendant  has  failed  to 
do  so,  then  you  will  find  for  plaintiff  on  this  issue/' 

3d.  Because  the  court  erred  in  the  following  portion  of  its 
charge:  ^'£f  these  checks  are  not  the  geniiine  checks  of  the 
plaintiff,  then  I  charge  you  that  the  defendant  is  not  helped 
by  the  power  of  attorney  of  plaintiff  to  Griggs.  When  that 
$4,000  00  was  placed  to  the  credit  of  the  plaintiff  with  the 
defendant,  it  was  placed  beyond  his  control  under  that  power. 
That  power  gave  him  no  authority  whatever  to  draw  it  out." 

4th.  Because  the  court  erred  in  the  following  portion  of  its 
charge:  ^^A  witness  may  be  impeached  by  evidence  as  to  his 
general  bad  character,  and  a  witness  may  impeach  himself  by 
confession  to  infamous  conduct  which,  if  true,  would  exclude 
him  from  respectable  society." 

5th.  Because  the  court  erred  in  the  following  portion  of  its 
charge :  '^  The  second  defense  set  up  by  defendant  is,  that  the 
plaintiff,  ader  knowing  all  the  facts  as  to  the  drawing  of  this 
money  from  the  bank  by  Griggs,  ratified  such  withdrawal. 
If  the  defendant  has  proved  this  to  your  satisfaction,  then  you 
will  find  the  issue  for  the  defendant.  But  the  burden  of 
proof  to  establish  this  is  on  the  defendant,  and  it  must  shoWf 
first,  that  plaintiff  knew  the  facts  as  to  the  deposit  of  this 
money  in  bank  and  its  withdrawal  by  Griggs  on  checks  par- 
porting  to  be  signed  by  Iter;  and  second,  her  ratification  ofsucdi 
withdrawal  after  such  knowleilge.  If  you  find  these  &cts 
clearly  proved,  then  you  will  find  this  issue  for  the  defendant; 
but  if  the  defendant  has  failed  in  establishing,  by  proof,  all 
or  either  of  these  propositions,  then  you  will  find  the  issue  £ir 
the  plaintiff." 

6th.  Because  the  court  erred  in  the  portion  of  its  chac^ 
which  was  as  follows:  '^Another  defense  is  that  Griggs,  after 
the  deposit  of  this  money  in  the  bank  and  his  withdrawals  o£ 
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it  on  her  checks,  and  with  a  full  knowledge  of  these  facts  by 
the  plaiutiiT^  paid  over  the  full  amount  so  deposited  and  with- 
drawn, to  her;  this  is  denied  by  the  plaintiff,  and  the  burden 
of  proof  is  on  the  defendant  to  establisii  it  by  evidence.     If 
you  find  these  facts  proved  to  your  satisfaction,  to- wit:  that 
the  plaintiff,  with  a  full  knowledge  of  this  deposit  in  bank, 
and  of  its  withdrawal  by  Griggs  on  checks  in  her  name,  and 
that  Griggs  paid  her  over  this  money  in  satisfaction  or  part 
satisfiiction  of  the  same,  then  such   payment,  tcj  the  amount 
thereof,  should  be  allowed  the  defendant  as  a  credit  on  the 
phu'ntiff's  claim,  at  the  date  of  such  payment;  but  if  the  de- 
fendant has  not  established  these  facts  by  proof,  or  if  these  pay- 
ments by  Griggs  were  made  out  of  that  part  of  the  funds  not 
put  in  bank,  then  you  will  find  this  issue  for  the  plaintiff/' 

7th.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows: "The  receipt  in  evidence,  dated  August  27th,  1872, 
does  not  purport  to  be  in  regard  to  this  deposit  in  bank  or  its 
withdrawal  from  bank,  ami  Griggs,  on  disbursing  the  money 
left  out  of  bank,  and  on  depositing  the  balance  of  $4,000  00 
in  l)ank  to  plaintiff's  credit,  was  entitled  to  just  such  a  receipt, 
and  her  receipt  would  be,  and  is,  a  ratification  of  his  disburse- 
ment of  the  nine  hundred  and  odd  dollars,  and  also  a  ratifi- 
cation of  his  deposit  of  the  $4,000  00  to  her  credit  in  bank, 
and  nothing  more.  It  is  not  evidence  that  one  dollar  of  the 
money  deposited  in  bank  and  drawn  out  by  Griggs,  had  ever 
been  received  by  her." 

8th.  Because  the  court  erred  in  the  following  portion  of  its 
charge:  *' If  the  receipt  of  September  16th,  1872,  you  shall 
find  is  as  to  a  balance  of  $60  00  kept  out  of  this  deposit  in 
bank,  and  the  oply  transaction  then  had  was  the  payment  of 
the  $60  00,  tlien  such  receipt,  although  it  expresses  to  be  in 
full  of  all  demands,  can  be  of  no  avail  to  defendant  in  this 
case/' 

9th.  Because  the  court  erred  in  charging  as  to  the  note  for 
$1,200  00  as  follows:  '^Bank  checks  and  promissory  notes 
are  not  payment  until  themselves  paid.  As  to  the  credits  on 
this  note^  whatever  amount  of  money  Griggs  paid  to  the  plain- 
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tifT  out  of  the  money  deposited  in  bank  and  drawn  out  hj 
him,  and  she  received^  knowing  it  was  such  money,  then  to 
that  extent  defendant  is  entitled  to  a.  credit  therefor  in  this 
case;  but  if  she  received  it  from  Griggs  without  knowing  this, 
then  it  is  a  payment  with  which  defendant  has  nothing  to  do, 
and  a  private  matter  between  her  and  Griggs,  and  the  burden 
of  proof  of  payment  is  on  the  defendant.'^ 

lOtli.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows: '^  Defendant  claims  that  plaintiff  admitted  to  the  offi- 
cers of  the  bank  that  she  signed  two  of  the  checks.  In  order 
for  the  defendant  to  avail  itself  of  this,  it  should  have  shown 
which  two  checks  were  so  signed  by  her,  and  fiuling  to  do 
this,  it  is  not  entitled  to  a  credit  therefor.'^ 

11th.  Because  the  court  erred  in  refusing  to  charge  as  fol- 
lows: ''If  the  execution  of  the  power  of  attorney  from  Effie 
Kent  to  Dr.  Griggs  has  been  proven,  such  power  of  attorney 
constituted  Dr.  Griggs  the  agent  of  Mrs.  Kent  in  the  manage- 
ment of  this  money.    And  if  Dr.  Griggs  exhibited  the  power 
of  attorney  to  the  bank  at  the  time  he  made  the  deposit,  as 
evidence  of  the  capacity  in  which,  and  authority  under  which 
he  acted  in  making  the  deposit,  then  the  bank  was  authorized 
to  deal  with  him,  in  reference  to  said  money,  as  the  trustedf, 
confidential  agent  of  Mrs.  Kent,  and  if,  while  so  dealing  with 
him,  he  drew  out  the  money  upon  checks  purporting  to  have 
been  signed  by  Mrs.  Kent,  and  the  evidence  should  be  oob- 
flicting,  and  the  jury  in  doubt  whether  such  checks  were  gen* 
uine  or  forged,  the  jury*should  give  the  benefit  of  such  doubt 
in  favor  of  the  bank  and  against  Mrs.  Kent.'^ 

12th.  Because  the  court  erred  in  refusing  to  charge  as  fol- 
lows: ''If  the  power  of  attorney  from  Mrs.  Kent  to  Dr. 
Griggs  is  sui&ciently  proven,  it  constituted  the  latter  the  agent 
of  Mrs.  Kent  in  the  management  of  the  money  received  from 
the  insurance  company,  not  only  for  its  collection  and  safe 
keeping,  but  also  for  \t%  disbursement  as  to  portions  of  it;  and 
if,  after  the  collection  of  this  money,  Dr.  Gri^s  deposited  a 
portion  of  it,  say  9^,000  00,  in  the  City  Bank  in  the  name  of 
Effie  Kent,  and  at  the  time  of  doing  so  exhibited  to  the  bank 
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the  power  of  attorney  as  evidence  of  the  capacity  in  which, 
and  the  authority  under  which  he  acted  in  making  said  de- 
posit, then  the  money  so  deposited  was  not,  by  such  deposit, 
removed  from  the  operation  and  authority  of  the  power  of  at- 
torney, but  the  same  remained  within  the  terms  thereof,  and 
such  deposit  thereunder  was  subject  to  the  control  of  the  at- 
torney in  fact,  Dr.  Griggs,  while  it  was  not  revoked;  and  it 
the  bank,  innocently  and  without  knowledge  of  any  fraud  by 
Dr.  Griggs,  under  these  circumstances,  and  in  the  absence  ol 
contrary  instructions,  paid  the  money  to  him  in  good  faith, 
and  chargeil  up  the  amount  in  the  deposit  book  which  he 
presented,  believing  that  he  was  receiving  it  for  the  use  and 
benefit  of  Effie  Kent,  and  had  reason  so  to  believe,  then  the 
bank  is  not  liable,  even  though  they  had  no  check  from  Effie 
Kent." 

13th.  Because  the  court  erred  in  refusing  to  give  the  fol- 
lowing charge:   "The  power  of  attorney  from  Mrs.  Kent  to 
Dr.  Griggs  constituted  him  her  agent  in  the  management  of 
the  money  received  from  the  insurance  company,  not  only  for 
its  collection  and  safe  keeping,  but  also  for  its  disbursement 
as  to  i)ortions  of  it;  and  if,  after  the  collection  of  this  money. 
Dr.  Griggs  deposited  a  portion  of  it,  say  $4,000  00,  in  the 
City  Bank,  in  the  name  of  Effie  Kent,  and  at  the  time  of  do- 
ing so  exhibited  to  the  bank  the  power  of  attorney  which  is 
in  evidence,  as  the  authority  under  and  capacity  in  which  he 
acted  in  making  said  deposit,  then  the  bank  was  authorized 
to  deal  with  Dr.  Griggs,  in  reference  to  this  money,  as  the 
trusted,  confidential  agent  of  Mrs.  Kent;  and  if,  under  these 
circumstances,  the  bank  paid  money  to  Dr.  Griggs  under  the 
confidence  created  by  said  power  of  attorney,  upon  checks 
purporting  to  be  signed  by  Mrs.  Kent,  and  apparently  signed 
by  her,  the  bank  is  n6t  liable,  if  the  payment  was  made  in 
good  faith  zmd  charged  up  on  the  deposit  book  presented  by 
Griggs  at  ^p  time,  believing  the  checks  to  be  genuine,  and 
that  the  nffiney  was  being  paid  to  the  trusted,  confidential 
agent  of  Mrs.  Kent,  for  her  use  or  on  her  order;  and  if  it  had 
good  reason  so  to  believe.'' 
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14tli.  Because  tlie  court  erred  in  refusing  to  give  the  fol- 
lowing charge:  "If  the  jury  should  find  that  the  checks  were 
not  signed  by  Mrs.  Kent,  still  the  bank  will  not  be  liable  if 
they  should  find  that  she  knew  that  the  money  was  being 
drawn  without  her  check,  and  consented  to  and  approved  of 
the  same;  nor  will  the  bank  be  liable  if  the  jury  should  find 
that  Mrs.  Kent,  with  the  knowledge  that  the  money  had  been 
drawn  from  the  bank  witliout  her  check,  still  accepted  and 
used  said  money,  knowing  the  same  to  be  a  poii;ion  of  the 
said  money  in  bank;  nor  will  the  bank  be  liable,  under  these 
circumstances,  if  she  knew  and  consented  to  the  use  of  the 
money  by  another  party  after  having  been  so  drawn.** 

15th.  Because  the  court  erred  in  refusing  to  give  the  fol- 
lowing charge  without  qualification :  "  If  the  jury  should  find 
that  tlie  checks  were  not  signed  by  Mrs.  Kent,  and  that  the 
money  was  drawn  from  the  bank  without  her  knowledge,  still 
the  bank  will  not'be  liable  if  she,  after  discovering  that  the 
money  had  been  so  drawn,  ratified  the  act  of  so  drawing  said 
money;  if  the  plaintiff,  with  the  full  knowledge  that  said 
money  had  l)een  so  drawn  without  her  check,  received  the 
same  from  Dr.  Griggs,  or  approved  his  disbursement  of  i^ 
then  such  acts  on  her  part  constituted  a  ratification  by  her  of 
the  drawing  of  the  money,  and  she  cannot  recover." 

After  charging  this  the  court  added  the  following  qualifica- 
tion: "If  knowledge  proved  and  payment  made;  but  the 
burden  is  on  the  defendant  to  show  these  facts,  and  the  receipt 
of  the  27th  of  August  to  Dr.  Griggs  does  not  prove  either." 

16th.  Because  the  court  erred  in  refusing  to  charge  as  fol- 
lows: "The  principal  cannot  ratify  in  part  and  repudiate  in 
part,  but  a  ratification  of  any  part  will  operate  as  a  ratifica*- 
tion  of  the  whole ;  and  in  this  case,  if  Mrs.  Kent  has,  with 
a  knowledge  that  the  same  constituted  a  portion  of  the  fuQ<l 
in  bank  drawn  out  by  these  checks,  received  ajy  portion  iif 
it  from  Dr.  Griggs,  as  her  agent,  it  is  a  ratificS^n  as  to  bis 
right,  as  her  agent,  to  draw  all  of  it."  ^ 

17th.  Because  the  court  erred  in  refusing  to  chai^  as  fol- 
lows :  '^  If  in  this  case  it  should  appear,  by  the  evidencei  tlaal 
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Dr.  Griggs  had  illegally  drawn  this  money  out  of  the  bank 
by  forg^  checks^  and  if  it  should  further  appear  that  Mrs. 
Kent,  knowing  this  fact,  recognize<I  Dr.  Griggs  as  her  debtor 
for  the  whole  or  a  part  thereof,  received  by  her  as  a  settlement 
of  the  amount  due  her,  and  received  his  note  for  such  amount, 
that  would  constitute  a  ratification,  and  plaintiff  cannot  re- 
cover." 

18th.  Because  the  court  erred  in  refusing  to  charge  as  fol-  ' 
lows:  ''It  is  not  necessary  that  Mrs.  Kent  should  have 
actually  received  the  note  in  her  hands;  but  if  she  directed 
Dr.  Griggs  to  place  the  note  in  the  hands  of  Messrs.  Lanier 
&  Anderson  for  collection,  or  recognized  such  note  as  hers 
after  having  been  so  placed,  she  thereby  recognized  Dr.  Griggs 
as  her  debtor;  and  if  she  knew  the  said  note  was  for  the 
whole  or  any  part  of  the  $4,000  00  which  was  in  ban*k  and 
drawn  out  by  Dr.  Griggs,  and  so  recognized  him  as  her 
debtor  by  receiving  said  note,  and  received  the  same  in  set- 
tlement of  the  amount  due  by  him  on  the  $4,000  00  so 
drawn  out  by  him,  that  was  a  ratification  by  her,  and  she 
cannot  recover.  If  she  received,  through  Lanier  &  Anderson, 
#100  00  upon  said  note,  she  thereby  recognized  said  note  as 
lier  property,  and  also  recognized  Dr.  Griggs  as  her  debtor, 
and  if  she  knew  his  debt  was  for  a  portion  of  the  $4,000  00 
drawn  from  tiie  bank,  and  received  said  note  in  settlement  of 
the  amount  due  her  on  the  $4,000  00,  she  ratified  the  draw- 
ing, and  cannot  recover/' 

19th.  Because  the  court  erred  in  refusing  to  charge  as  fol- 
lows: ''If  the  jury  should  find  that  Mrs.  Kent  received  a 
payment  u|)on  a  note  given  by  Dr.  Griggs,  which  she  knew 
to  be  a  portion  of  the  $4,000  00  which  was  in  bank,  and 
ifrhich  had  been  drawn  out,  and  which  she  had  received  in 
settlement  of  the  amount  due  her  on  the  $4,000  00  deposit, 
it  makes  no  difference  whether  or  not  she  knew  the  exact 
amount  of  the  note.  It  is  sufficient  if  she  knew  it  was  a  note 
given  her  by  Dr.  Griggs  for  either  the  whole  or  a  part  of  the 
^lole  $4,000  00  which  was  in  bank,  and  which  Dr.  Griggs 
liad  drawn  out,  she  having  consented  to  receive  it  in  settle- 
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ment  for  the  same;  and  if,  with  this  knowledge,  she  received 
a. payment  on  the  note,  she  recognized  the  note  and  Ihe  debt 
to  her  by  Dr.  Griggs,  and  having  so  ratified  the  drawing  of 
the  money,  she  cannot  recover/' 

20th.  Because  the  court  erred  in  refusing  to  give  the  fol- 
lowing cliarge,  without  qualification:  "The  deposit  of  this 
money  by  Dr.  Griggs  in  the  bank  did  not  operate  as  a  revo- 
cation of  said  power  of  attorney  as  to  that  money." 

To  this  the  court  added  the  following  qualification:  ''Bat 
did  deprive  him  of  the  right  to  draw  the  money  out  by  virtue 
of  it.''  ' 

21st. .  Because  the  court  erred  in  refusing  to  give  the  follow- 
ing charge,  without  qualification:  ''By^the  deposit  of  the 
money  in  bank,  the  power  of  attorney,  which  is  in  evidence^ 
did  not  become  ^nc^u«  ofjUAo  as  to  that  money." 

To  this  the  court  added  the  following  qualification:  ''It 
was  of  no  force  over  that  money  so  long  as  it  remained  in 
bank,  until  Mrs.  Kent  should  draw  it  out.  The  bank,  by  a 
new  contract  with  the  plaintiff^,  had  stipulated  it  should  be 
drawn  by  her  order." 

22d.  Because  the  court  erred  in  refusing  to  give  the  follow- 
ing charge,  without  qualification :  "  An  agent)  under  a  power 
of  attorney  such  as  that  in  evidence,  does  not  part  with  the 
right  to  control  a  fund  when  the  same  has  been  deposited  by 
him  in  a  bank  in  the  name  of  his  principal,  until  said  deposit 
has  been  reported  by  hioi  to  his  principal,  unless  said  power 
of  attorney  is  revoked,  or  unless  the  instructions  to  the  agent 
are  to  deposit  funds  when  collected." 

To  this  the  court  added  the  following  qualification  :  ''  On 
such  deposit,  he  parted  with  the  power  to  draw  it  out  on  the 
forged  checks  of  his  principal ;  and  if  he  drew  out  on  forged 
checks,  then  he  waived  the  right  to  withdraw  on  his  power." 

23d.  Because  the  court  erred  in  refusing  to  give  the  follow* 
ing charge,  without  qualification :  "If  an  agent,  under  a  pow«r 
of  attorney  such  as  that  in  evidence,  deposit  money  oolleeted 
by  him,  in  a  bank,  in  the  name  of  his  principal,  in  the  abseoee 
of  any  instruction  or  agreement  to  deposit,  said  agent  has  tiie 
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right  to  withdraw  said  deposit  without  the  order  of  the  prin- 
cipal, upon  return  of  the  evidence  of  deposit,  if  the  same  is 
done  before  it  is  reported  to  his  principaly  and  before  the  re- 
vocation of  the  power  of  attorney/' 

To  this  the  court  added  the  following  qualification :  '^  But 
be  cannot  do  this  on  the  forged  order  of  his  principal.  The 
presentation  of  such  forged  order  would  be  a  waiver  of  his 
right  to  do  so  under  his  power  of  attorney." 

(The  remaining  grounds  of  the  motion  are  so  qualified  by 
the  presiding  judge  that  it  is  deemed  liest  only  to  set  forth  their 
substance  as  qualified.) 

24th.  Because  the  court  erred  in  instructing  the  jury,  in  an 
emphatic  manner,  immediately  after  the  defendant's  counsel 
had  stated  its  defense  to  the  jury,'as  the  court  was  about  to 
adjourn  for  the  day,  that  although  the  plaintiff  had  closed, 
yet  they  would  probably  be  occupied  several  days  in  hearing 
the  evidence,  and  it  was  therefore  important  tiiat  they  should 
give  their  close  attention  to  the  testimony,  so  as  not  to  be  de- 
pendent u|)ou  the  statements  of  counsel  or  their  fellow-jurors 
for  the  evidence;  tliat  they  had  best  make  up  no  opinion  in 
the  case  until  they  had  heard  all  the  testimony,  the  argu- 
ineots  of  counsel  and  the  charge  of  the  court  thereon,  etc. ; 
that  .they  must  keep  in  their  minds  the  distinction  between 
the  iBLtkA  as  they  were  actually  given  in  by  the  witnesses  and 
the  statements  of  counsel  as  to  the  facts  they  expected  to 
prove ;  that  they  were  only  to  consider  the  evidence  as  de* 
livered  before  them. 

Defendant's  counsel  submits  that  these  instructions  were 
calculateil  to  prejudice  their  case,  and  were  wholly  uncalled 
for  as  they  had  plainly  said  to  the  jury  that  their  statement 
simply  covered  fiicts  which  they  expected  to  prove. 

25th.  Because  the  court  erred  in  refusing  to  allow  defend- 
ant's counsel  to  ask  the  plaintiff  certain  questions  which  were 
proposed,  unless  they  would  disclose  their  object,  although 
each  counsel  stated  in  their  place  that  they  would,  in  due 
time,  show  the  relevancy,  and  that  they  expected  to  contra- 
dict tiie  witness  by  her  own  testimony,  and  begged  the  court 
Vol.  Lvii.  20. 
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to  remember  that  they  were  upoD  the  cross-examination  of  the 
plaintiff,  and  that  to  disclose  their  objeet  woald  be  to  defeat  it, 

26th.  Because  the  court  erred  in  reading  aloud  to  the  jniy 
the  date,  as  he  understood  it,  of  a  certain  letter  from  plaintiff 
to  Lanier  &  Anderson,  it  being  a  disputed  point  as  to  iiov 
said  date  should  be  read. 

(The  court  states  that  there  was  no  obsciiritj  about  sudi 
date;  that  it  was  plainly  written  September  23d,  1872.) 

27th.  Because  the  court  erred  in  conversing  with  H.  L. 
Jewett,  a  witness  upon  the  stand,  after  his  examination  was 
through,  in  an  undertone. 

As  stated  in  the  motion,  the  manner  of  the  court  in  this 
conversation,  was  such  as  to  prejudice  the  defendant's  case  be- 
fore the  jury ;  but  as  qualified  by  tl)6  court,  it  amounted  to 
nothing  more  than  is  above  set  forth. 

28th.  Because  the  court  erred  in  this:  When  Plant,  plains 
tiff's  witness,  was  testifying  as  an  expert  to  the  effect  that,  in 
his  opinion,  tl>e  checks  were  not  signed  by  the  same  penBoo 
who  had  made  the  signatures  admitted  to  be  genuine,  defend- 
ant's counsel  exbiMted  to  him  two  signatures  of  plaintiff 
which  had  been  proven  to  be  genuine,  but  which  the  witness 
had  not  previously  seen,  and  asked  him,  as  an  expert,  if  the 
two  signatures  were  made  by  the  same  party  who  had  made 
ftfhe  other  signatures,  admitted  to  be  genuine;  the  witness  hesi- 
tated and  declined  to  express  an  opinion.  When  pressed  by 
counsel  to  give  his  opinion,  he  said :  "  In  my  opinion  they 
may  have  been  made  by  the  same 'party  or  they  might  nol 
haVe  been."  When  pressed  for  a  more  definite  answer,  after 
hesitation  he  said :  ''  I  should  be  inclined  to  doubt  if  tb^ 
were  made  by  the  same  person."  At  this  point  the  court  in- 
terrupted the  examination  with  thisquesUon:  Mr.  Bacon,aiB 
not  these  two  signatures  about  whidi  you  are  now  qQe8ti<»ii* 
ring  Mr.  Plant,  two  signatures  wbidi  have  already  been  provea 
to  be  genuine?  Counsel  replied  in  the  affirmative,  when  \hm 
witness  «xprQssed  the  opinion  that  upon  close  ins))ectioD  lie  \m^ 
lieved  they  were  genuine. 
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(The  judge  states  that  he  never  was  aware  of  the  fact,  until 
it  appeared  in  the  motion  for  new  trial,  that  Mr.  Plant  was 
not  informed  that  the  two  signatures  presented  to  him  had 
been  proved  to  be  genuine;  that  he  simply  interfered  to  pre* 
vent  a  pointless  cross-examination.) 

29th.  Because  the  court  erred  in  tiiis :  Counsel  for  defend- 
ant had  requested  the  court  to  chaise  the  jury  in  writing. 
The  court  added  verhal  qualifications  to  certain  written  re- 
quests, when  counsel  asked  if  such  additions  were  in  writing. 
Upon  the  first  occasion  the  court  answered  that  it  was  not,  and 
immediately  reduced  the  same  to  writing.  Upon  the  second', 
the  court  answered  that  the  qualification  was  not  in  writing, 
ftnd  asked  counsel  if  they  wished  to  make  a  point  on  this  fact, 
because  if  they  did  they  could  have  the  benefit  of  the  excep- 
tion ;  if  not  the  court  would  put  it  in  writing.  Receiving  no 
response,  the  court  reduced  the  same  to  writing. 

(The  pith  of  this  ground  lay  in  the  manner  of  the  court  in 
its  remarks  to  counsel.  But  the  judge,  in  his  comments,  de- 
nies the  objectionable  features  set  forth.) 

30tfa.  Because  the  verdict  was  not  the  voluntary  and  un- 
coerced finding  of  the  jury,  but  was  determined  by  a  device 
Dnauthorized  by  the  law,  which  a  majority  of  the  jury,  who 
were  in  favor  of  finding  for  the  defendant,  were  forced  to 
adopt  to  relieve  themselves  from  great  bodily  suffering,  and 
to  escape  imminent  and  great  danger  to  their  health,  if  not  to 
their  lives;  all  of  which  is  shown  by  the  affidavits  of  seven 
of  the  jurors  in  said  case^  hereto  attached. 

(The  presiding  judge  states  that  if  any  of  the  jury  were 
9ick,»or  uncomfortable  or  desired  better  accommodations  while 
kept  together,  he  knew  nothing  of  it;  that  they  were  brought 
into  the  court-room  at  eight  o'clock  In  the  morning  and  at 
three  o'clock  in  the  afternoon,  at  which  times  they  appeare<l 
to  be  healthy  and  comfortable;  that  he  has  examined  the  bai- 
liff, who  had  the  jury  in  charge,  on  oath,  and  he  states  that 
he  never  knew  or  heard  of  any  complaint  of  sickness  among 
them  while  under  his  charge.  The  judge  further  states  that 
he  has  no  knowledge  of  the  mode  by  which  the  jury  arrived 
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at  their  finding,  except  from  the  affidavits  of  the  jurors  which 
he  declines  to  consider.) 

Slst  Because  tl»e  court  erred  in  refusing  to  allow  the  jurj 
to  be  polled  upon  tiie  ground  that  they  had  been  allowed  to 
disperse  by  consent,  after  tlie  finding  of  die  verdict  and  be< 
fore  the  delivery  of  the  same  into  court. 

The  motion  was  overruled  and  the  defendant  excepted  up- 
on each  of  the  grounds  therein  set  forth. 

The  defendant  also  presents  tlie  following  exceptions: 

1st.  The  case  was  tried  at  the  April  term,  1875.  The  de- 
fendant, at  the  same  term,  moveil  for  a  new  trial,  and,  in  open 
court,  asked  the  judge  to  hear  the  motion  read  and  to  oertify 
to  tlie  all^ations  therein  contained  as  being  true,  while  tU 
occurrences  were  fresh  in  his  mind.  Theju<tge  refused,  with- 
out assigning  any  reason  therefor,  to  hear  the  motion  read  or 
to  pass  upon  the  truth  of  the  facts  set  forth  in  the  varioos 
grouuds,  but  ordered  that  the  motion  be  set  down  for  a  hear- 
ing at  the  succeeding  term  of  the  court  To  all  of  which 
defendant  excepted  at  the  succeeding  term  of  the  court.  No 
exceptions  pendemU  Hie  were  filed. 

2d.  At  the  next  term  of  the  court,  wlien  said  motioo  was 
reail,  the  judge  stated  that  he  would  not  certify  to  tlie  socr 
rectness  of  many  of  the  allegations  therein  contained.  Coun* 
sel  for  defendant  requested  that  before  proceeding  to  argue  the 
motion,  the  judge  would  point  out  the  allegations  which  were 
erroneous.  The  judge  refused  to  grant  the  request,  or  to  give 
information  as  to  where  the  errors  would  be  found  and  in 
what  tliey  consisted,  and  orderetl  counsel  to  proceed  with  the 
argument.    To  all  of  whidi  the  defendant  excepted. 

3d.  As  appears  from  the  comments  of  the  judge  in  his 
onler  overruling  the  mt>tion,  he  ejatm\ned,ex  parU,  the  bailiff 
having  the  jury  in  charge,  as  to  the  truth  of  some  of  the  alle- 
gations ID  the  motion  contained,  without  giving  notice  to  coun- 
sel for  defendant,  in  order  to  enable  them  to  contradict  tlie 
statements  of  said  bailiff.     To  this  defendant  also  excepted. 

Error  is  assigned  upon  each  of  the  aforesaid  grounds  of  ex- 
ception. 
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A.  0.  Bacon  ;  Isvin  <&  Gbesham  ;  Washington  Des- 
sau, for  plaintiff  io  error. 

John  B.  Weems;  S.  Hall;  W.  A.  Lofton;  C.  B. 
WooTEN ;  Hill  &  Harris  ;  £.  F.  Lyon,  for  defendant. 

Bleckley,  Judge. 

The  power  of  attorney  is  very  broad.     It  confers  authority 
to  |)ay  out  as  well  as  to  collect     The  agency  did  not  expire 
when  tlie  money  was  deposited  in  bank  to  the  credit  of  the 
principal.     Besides  the  evidence  on  the  face  of  the  power  it- 
self there  are  other  facts  in  the  reconl  going  to  show  that  the 
agency  continued  in  force.    We  think  the  officers  of  the  bank 
were  well  justified  in  treating  checks  as  genuine,  which  were 
presented  by  the  agent,  bearing  the  name  of  his  princi|)al. 
Such  checks  were  sufficient  receipts  and  acquittances  for  the 
money  paid  out  by  the  bank  upon  tiiem.     Besides,  the  ele- 
ment of  ratification  is  in  the  case ;  and  while  it  does  not  go 
directly  to  the  checks,  it  does  go  to  the  general  fact  of  use 
and  control  of  the  money  by  the  agent.     It  is  not  improbable 
thai  the  agent  deceived  his  principal  and  abmed  his  powers. 
But  did  he  transcend  the  powers  apparently  conferred  upon 
htm  ?     We  think  not.     The  bank  did  not  select  the  agent. 
The  principal  selected  him,  and  held  him  forth  as  her  repre- 
sentative.    If  the  agent^  infidelity  is  to  injure  either,  the 
bank,  we  think,  should  not  be  the  victim. 

The  points  ruled  by  the  court  are  numerous,  all  of  which 
appear  in  the  syllabus. 
Jaclgment  reversed. 
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WlLUAHB,Bi(tNiE  (feCouPANY,  plaiiitiffi  io  error.M.  J.  W. 
Browk,  sheriff,  tt  al.,  dekndvata  in  error. 

f  BtKcxLxv,  Judge^  faavfiiK  been  cf  cgiBselj  dU  nat  pnudf  in  thiv  cue ,) 

I.  If  I  plaintifT  in  execution,  for  ■  valuable  comidenlion,  releases  yoptttj 
which  is  subject  thereto,  it  u  a  satisTaciion  of  such  eiecuiion  to  (be  eitcnl 
of  Ihe  value  of  the  property  so  released,  so  far  as  purchasers  and  oedilors 
are  coT>cenied. 

a.  WilV  a  court  of  equity  compel  an  older  judgment  creditor,  when  titcn  ire 
junior  moTtga{>es  upon  distinct  parcels  of  the  debtor's  propeitjr,  to  resott. 
in  the  fim  instance,  to  the  properly  last  encumbered,  or  compel  all  ttie 
property  encumbered  to  contribute  firo  rata  to  the  payment  of  socblicn* 

3,  Where,  on  a  money  rule,  the  oldest  execution  ira»  attacked  npoD  die 
groucid  that  pnpeny  sufficicrU  to  satisfy  it  had  been  released  from  ia  li«i' 
the  exempli  lication  of  a  bill  in  equity  filed  by  the  present  boldtis  of  said 
Jl,  fa.  lo  enjoin  the  levy  of  the  same,  tl»»n  <«  fl>»  <v™»nl  nf  ih*  rfffcodant 
to  said  bill,  upon  vhich  a  content  ord 

transfer  of  said  fi.  fa.  to  the  presetu 
property  therefrom,  was  admissible,  a: 
under  wbrich  the  transfer  was  loide,  ai 

4.  Where  a  verdict  may,  by  a  reasonabi 
legal  judgment  can  be  entered  Ihcreoi 

Tfiei)8.  Mortgages.  Equity, 
fore  Juilge  Buchanan.  Fuyet 
Term, 1876. 

Repwied  in  the  decision. 

E.  F.  Hooe;  p.  L.  Mynati 

A,  D.  Freeman;  R.  F.  Lyc 
H.  Clare,  for  dcfeo'Unbi. 

Warner,  Cliier  Jtiatioe. 

Tbia  was  a  rule  agaiost  the 
distribute  money  arising  from  tl 
Vaughn,  uimIA-  a  mortgiige^/( 
&  Company,  against  DeVatigh 
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of  the  sherifF,  arising  from  the  sale  of  the  mortgaged  property, 
was  claimed  by  Williams,  Birnie  &  Company,  on  9Lfi.fa, 
issued  on  a  judgment  obtained  in  the  district  court  of  the 
United  States,  on  the  21st  of  March,  1872,  in  favor  of  Neal 
against  DeVangiin,  and  wiiicli  had  been  transferred  by  assign- 
ment to  the  Citizens'  Bank  of  Georgia,  and  by  the  bank  to 
Williams,  Birnie  &  Company.  The  mortgage  of  Groover, 
8tubbs  &  Company  was  dated  5th  of  May,  1873,  and  was  of 
younger  <late  than  the  above  recited  judgment.  Groover, 
Stubbs  &  Company  were  made  parties  to  the  rule  against  the 
sheriff,  who  allege<l  in  his  answer  that  the  plaintiffs  were  not 
entitled  to  the  money  in  his  hands  on  their  jf. /a.,  because  the 
same  had  been  levied  on  property  in  the  town  of  Jonesboro, 
when  the  fi.  fa,  was  the  property  of  the  Citizens'  Bank,  of 
the  value  of  $12,000  00,  and  which  was  mortgaged  to  said 
Williams,  Birnie  &  Company,  which  mortgage  was  of  junior 
date  to  that  of  Groover,  Stubbs  &  Company ;  that  the  Citizens' 
Bank  had  also  a  mortgage  on  other  property  of  De Vaughn, 
and  that  when  the  plainttfis  took  an  assignment  of  the  judg- 
ment from  the  bank,  that  they  agreed  to  release  the  pro(>erty 
covered  by  the  bank's  mortgage  from  the  lien  of  that  judg- 
ment ;  that  since  the  plaintiffs  had  obtained  the  control  of 
said ^. /a.,  they  had  sold  one-half  interest  in  it  to  one  Turner, 
on  the  express  condition,  and  for  sufficient  consideration,  that 
ike  property  in  Jonesboro  covered  by  the  plaintiffs'  mortgage 
should  be  released  from  the  lien  of  said  judgment. 

The  plaintiffs  traversed  these  alh*gations  in  the  sheriff's 
answer,  and  the  issue  thus  formed  was  submitted  to  the  jury, 
who,  under  the  charge  of  the  court,  returned  the  following 
verdict:  "We,  the  jury,  find  property  enough  released  by 
Williams,  Birnie  &  Company  to  satisfy  Ji.fa,  in  full."  The 
plaintifis,  Williams,  Birnie  &  Company,  made  a  motion  for  a 
new  trial  on  the  various  grounds  therein  stated,  which  was 
overruled  by  the  court,  and  the  plaintiffs  excepted. 

On  the  trial  of  the  issue,  Groover  Stubbs  &  Company  read 
in  evidence  a  certified  copy  of  a  bill  in  equity  filed  by  Wil- 
JianiSy  Birnie  &  Company  in  the  circuit  court  of  the  United 
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States  against  the  Citizens'  Bank  and  otherp,  in  which  thqr 
alleged  that  the  Neal^./a.  had  been  levied  on  their  mort- 
gaged property  in  the  town  of  Jonesboro,  at  the  instance  of 
the  Citizens'  Bank,  as  the  assignee  thereof,  and  also  set  forth 
the  various  mortgage  liens  that  had  been  created  bj  De- 
Vaughn  on  his  property  in  favor  of  different  parties,  at  dif- 
ferent times,  and  the  dates  thereof,  all  of  which  were  younger 
than  the  Neal  judgment;  that  the  Citizens'  Bank  had  a  mort- 
gage lien  on  DeVaughn's  property,  though  the  mortage  of 
Groover,  Stubbs  &  Company  was  the  oldest  mortgage  lieu  on 
the  property  of  De Vaughn,  and  tliat  he  was  entirely  insol- 
vent. The  complainants  prayed  for  an  injunction  to  restrain 
the  sale  of  their  mortgaged  property  in  Jonesboro,  and  tliat 
the  Citizens'  Bank  might  be  decreed  to  resort  for  the  satisfac^ 
tion  of  its  Neal  judgment  to  the  property  of  DeVaugbn  en- 
cumbered by  the  mortgages  thereon  in  the  inverse  order  ia 
which  the  same  were  created,  so  as  that  the  last  encumbered 
property  should  be  first  sold  in  satisfaction  of  said  judgment 
lien;  but  if  the  complainants  were  not  entitled  to  that  relief, 
then  they  prayed  that  the  Citizens'  Bank  might  be  decreed  to 
transfer  the  Neal  judgment  to  them,  on  payment  of  the  full 
amount  thereof,  and  should  the  court  feel  constrained  to  deny 
both  of  the  foregoing  prayere,  then  the  complainants  prayed 
that  all  the  property  encumbered  by  the  respective  mortgage 
liens  should  be  decreed  to  contribute  j>ro  raid  to  the  payment 
of  the  Neal  judgment  lien.  It  further  appears  from  the  evi- 
dence of  Mr.  Hoge,  one  of  tlie  plaintiiis'  counsel,  who  was  in- 
troduced by  Groover,  Stubbs  &  Company,  that  pending  tbe 
argument  before  Judge  Erskine,  on  the  application  for  the  in- 
junction prayed  for,  the  counsel  for  the  Citizens'  Bank  stated 
in  argument  that  the  most  that  the  court  could  do  would  be 
to  compel  a  transfer  of  the  Neal  ji.fa.  by  the  bank,  on  tend^ 
of  the  amount  due  thereon,  without  prejudice  to  tbe  payment 
of  the  bank's  mortgage  debt;  that  the  bank  would  notoom* 
plain  of  an  order  which  would  give  it  the  money  due  on  the 
JLfa.  and  at  the  same  time  protect  the  bank's  mortgage.  The 
judge  then  asked  if  such  an  order  could  not  be  made  by 
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9e7d,  and  expressed  a  wish  that  the  case  could  take  some  such 
directioiiy  the  judge  retiring  to  his  private  room  for  a  short 
time ;  the  counsel  for  the  bank  drew  up  an  order  he  was  will- 
ing the  court  should  |ms8,  which  was  read  to  the  judge  when 
he  returned,  who  inquired  if  it  was  drawn  up  agreeable  to 
both  sides?  Mr.  Mynatt,  (one  of  the  counsel  in  the  case,)  re- 
plied that  the  complainants  did  not  agree  or  consent  to  the 
order  or  to  anything,,  but  that  if  the  court  thought  proper  to 
make  it  its  judgment,  he  would  not  make  any  further  argu- 
ment. The  witness  further  stated  that  the  fi,  fa.  'Svas  levied 
upon  our  hotel  property,  and  had  us  in  a  close  place,  where 
we  were  willing  to  submit  to  the  best  terms  tliat  the  court 
would  give  us." 

The  order  of  the  judge,  after  stating  the  names  of  the  par- 
ties, was,  in  substance,  as  follows :  '*  Ordered  that  the  injunc- 
tion be  granted  as  prayed  for,  on  condition  that  the  complain- 
ants tender  to  the  defendant,  the  Citizens'  Bank  of  Georgia, 
the  amount  of  the  judgment  within  ten  days,  which  tender 
the  defendant  shall  be  at  liberty  to  accept  or  refuse.  If  defend- 
ant refuses,  this  injunction  shall  be  absolute  until  further 
order,  and  if  it  accepts,  it  shall  signify  such  acceptance  by  en- 
tering the  fact  on  said^.  /a.,  and  assigning  8a.idfi.fa.  and 
jadgment  to  the  complainants,  but  with  no  right  or  power  in 
the  latter,  to  enforce  said  judgment  and  fi,  fa,  against  the 
property  covered  by  the  mortgage  given  on  the  30th  of  De- 
cemlier,  1873,  to  the  Citizens'  Bank  of  Georgia,  by  M.  B. 
DeVaughn,  until  after  the  debt  secured  by  said  mortgage  shall 
have  been  fully  satisfied." 

The  sheriff  stated  in  his  answer  to  the  rule,  that  at  the  time 
this  order  was  granted  on  the  plaintiffs'  injunction  bill,  that 
Gn>over,  Stubbs  &  Company  were  not  parties  thereto,  not 
present  themselves,  and  were  without  any  notice  thereof. 
There  is  no  evidence  in  the  record  before  us  which  controverts 
this  part  of  the  sheriff's  answer.  The  bank  was  willing  to 
make  the  transfer  of  the^.  fa,  to  the  complainants,  and  they 
accepted  the  same  on  the  terms  and  conditions,  as  stated  in  the 
assignment  thereof,  which  was  made  on  the  16th  of  June, 
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1875,  as  appears  from  the  evidence  in  the  reconl.  De Vaughn 
testified  that  the  property  covered  by  the  mortgage  to  the  Citi- 
zens' Bank  was,  at  the  date  of  tlie  mortgage  in  1873,  worth  iS,- 
000  00  or  ;iJ9,000  00 ;  worth  now  $7,000  00  or  $8,000  00.  The 
hotel  property  in  Jonesboro  was  worth,  on  the  5th  of  June, 
1875,  $15,000  00  or  $16,000  00.  Mr.  Hoge  also  testified  that 
as  the  attorney  for  tlie  plaiutifis,  he  made  a  contract  with  Tur- 
ner for  one-half  interest  in  the  Neai^./a.,  who  gave  his  note 
therefor,  and  thus  became  entitled  to  one-half  interest  in  it 
There  was  no  agreement  between  Turner  and  witness  about  re- 
leasing the  hotel  property  in  Jonesboro  from  the  lien  of  iheJL 
fa.f  though  it  Was  witness'  intention  not  to  allow  said  fi.fa.  to  be 
levied  on  that  property.  Witness  does  not  recollect  that  he 
told  Turner  the^.  fa.  should  not  be  levied. on  the  hotel  prop- 
erty, but  it  was  bis  intention  that  it  should  not  be  levied* 
Witness  agreed  with  Turner,  on  the  faith  of  his  purchase,  not 
to  claim  on  the^./a.  the  proceeds  of  the  sale  of  certain  prop- 
erty sold  by  Turner  under  younger^  fas.  held  by  him.  There 
wasvsome  property  of  DeVaughn,  in  the  town  of  Jonesboro, 
levied  on  and  sold  under  junior  fi.  fas,  in  favor  of  Turner, 
and  witness  notified  the  sheriB'  that  plaintiffs  claimed  the  fund 
arisiug  from  the  sale  on  the  Neal^./a. ;  that  fund  is  still  in 
the  sheriff's  hands;  made  no  agreement  with  Turner  not  to 
bid  for  said  property,  but  has  not  put  in  the^.  fa.  to  claim 
the  money;  did  not  attend  the  sale  to  make  the  pro()erty 
bring  its  value,  but  left  that  to  Turner.  The  property  levied 
on  by  Turner's  junior  fi.  fas.f  was  the  tan-yard  and  oUier 
realty,  perha{)8,  the  livery  stable  lot,  the  Key  house,  and  the 
store-house  used  as  a  restaurant  and  confectionery  store. 

The  court  charged  the  jury  as  follows : 

*'  Williams,  Birnie  &  Company  bring  a  rule  against  the 
sheriff  to  show  cause  why  he  should  not  pay  over  money  in  his 
hands  raised  by  the  sale  of  the  property  of  DeVaughn,  to  tlie 
fi.  fa.  owned  and  controlled  by  them,  issued  from  the  Uuited 
States  district  court,  for  the  northern  district  of  Georgia,  in 
&vor  of  Thomas  B.  Neal  vs.  DeVaughn.  The  sheriff  has  an- 
swered.   Groover,  Stubbs  &  Company,  other  creditors  of  De- 
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Vaughn,  also  claim  the  money.  They  claim  it  on  a  mortgage 
fi»fa.  The  Nea]^./a.  19  issued  on  a  common  law  jtulgment. 
Williams,  Birnie  &  Company  allege  that  the  Neal  judgment 
is  older  than  Groover,  Stubbe  &  Company's  mortgage,  and 
had  a  lien  on  the  land  at  the  time  the  mortgage  was  given. 
When  one  man  has  a  judgment  against  another,  that  judg- 
ment binds  all  the  property  of  the  defendant,  real  and  per- 
sonal from  the  date  of  its  rendition  till  it  is  satisfied. 

"  The  issue  before  you  arises  in  this  way :  Groover,  Stubbs 
&  Company  come  in  and  say  that  Williams,  Birnie  &  Com- 
pany's/!./a.  has  no  lien  on  the  fund  in  the  sheriiT's  hands. 
They  claim  that  this^.  fa.  is  extinct  or  satisfied  for  the  reason, 
as  they  allege,  that  certain  property  subject  to  (hat^./a.  has 
been  released  by  Williams,  Birnie  <&  Gompauy.  This  allega- 
tion is  denied,  and  this  is  the  issue:  Whether  Williams,  Bir- 
nie &  Company's  fi,  fa.  may  participate  in  the  fund  and  to 
what  extent ;  whether  to  the  extent  of  the  whole  execution  or 
not.  If  the  plaintiiT  in  execution,  for  a  valuable  considera- 
tion, releases  property  which  is  subject  thereto,  it  is  a  satisfac- 
tion of  such  execution  to  theextent  of  the  value  of  the  proper- 
ty so  released,  so  far  a^  purchasers  and  creditors  are  concerned. 
The  burden  of  proof  is  on  Groover,  Stubl)S  &  Company  to 
show,  in  this  case,  the  release  of  property  subject  to  be  levied 
ou  and  sold  for  the  satisfaction  of  the  Neal  fi.  fa.  If  Groover, 
Stubbs  &  Company  have  shown  it,  and  there  has  been  such  a 
release  that  the  lien  has  been  entirely  taken  away  and  dis- 
charged so  that  the  property  could  not  at  any  time  be  levied 
on,  then  you  will  find  the  issue  in  favor  of  Groover,  Stubbs 
&  Company,  to  the  extent  of  the  value  of  the  property  so  re- 
leased. Groover,  Stubbs  &  Company  claim  that  the  property 
covered  by  the  mortgage  to  the  Citizens'  Bank,  has  been  re- 
leased, and  also  certain  property  in  Jonesboro.  These  are 
allegations,  merely,  not  evidence,  and  must  be  sustained  by 
proof,  and  the  burden  is  on  Groover,  Stubbs  &  Company  to 
show  what  property  was  released  and  the  value  of  that  prop- 
erty. You  are  to  ascertain  what  property  was  released,  if 
any,  and  its  value;  and  if  the  release  was  made,  whether  for  a 
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vuluable  consideration,  tor  tliia  ia  required.  A  consideration 
is  valid,  if  any  benefit  accrues  to  one  party  to  the  contract,  or 
injury  lo  tile  other.  If  there  wassuch  a  release,  then  the  ex- 
ecution would  be  satisfied,  its  lien  extiuguislied  as  to  creditors, 
ami  it  could  not  claim  the  money  in  the  hands  of  the  eheriS'. 
If  there  was  no  release  or  agreement,  or  no  valuable  consider- 
ation to  Williams,  Birnie  &  Company,  then  you  should  find 
for  them. 

"Williams,  Birnie  &  Company,  holding  a  general  judgment 
against  DeVaughn,   had   the  right  to   make   their   mon^ 
out  of  any  |)roperty  subject  to  it;  to  levy  on  any  such  prop- 
erty, whether  in  (he  bauds  of  purcba 
mortgages,  and  to  sell  the  same.     If  you 
been  released  and  to  extent  of  the  jLfa 
oousi deration,  the  form  of  your  verdict  wi 
find  the  issue  in  favor  of  Groover,  Stubb 
if  yon  find  that  no  property  has  been  rel 
ofyour  verdict  will  be:  'We,  the  jury,! 
of  Williums,  Birnie  &  Company.'" 

1,  2.  The  3C58th  and  3669th  sections 
that  "If  the  plaintiff  in  execution,  for 
tion,  releases  property  which  is  subject 
iitclion  of  such  execution  to  the  extent 
jiroperty  so  released,  so  far  as  purchasi 
concerned.  If  an  execution  creditor,  ha 
a  fund  in  the  hands  of  the  sheriff  or  otln 
fund,  by  his  consent,  to  be  applied  to 
shall  be  considered  an  extinguishnient,p 
iter's  lien,  SO  far  as  third  persons  may  be 
er  a  conrt  of  equity  will  compel  an  oId< 
when  there  are  junior  mortgages  iii>oii  ( 
debtor's  property,  who  is  insolvent,  on 
made,  lo  resort,  in  the  first  instance,  for 
judgment,  to  the  property  last  encumbe 
the  inverse  order  of  the  dates  thereof,  or 
encumbered  should  contribute  pro  raia  i 
oldest  judgment  lien,  it  is  not  d 
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wliich  we  have  taken  of  this  case,  and  as  there  are  but  two 
jadges  presidiDg,  we  do  not  decide  it.  The  general  rule  is,  as 
was  held  by  this  court  in  Burden  va.  Brady  etaL,  37  Georgia 
Reports^  660,  that  where  a  .defendant  has  sold  all  his  prop- 
erty, a  plaintiff  in  execution  may  levy  on  any  of  such  property 
subject  to  the  lien  of  bis  judgment  at  his  option,  without  re- 
gard to  the  order  in  which  the  defendant  sold  the  different 
portions.  And  the  same  general  rule  is  applicable  to  the 
mortgages  of  the  defendant's  property  subject  to  the  prior 
lien  of  the  plaintifis'  judgment. 

The  question  which  was  made  on  the  trial  of  the  issue  in 
the  case  now  before  us  was,  whether  the  plaintiffs,  Williams, 
Birnie  &  Company,  the  assignees  of  the  Neal  /?./a.,  had  re- 
leased any  of  the  defendant's  property  for  a  valuable  consid- 
eration, or  had  allowed  funds  arising  from  the  sale  of  the 
defendant's  property,  with  their  consent,  to  be  applied  to 
younger^,  fas.  against  him,  and  to  what  extent?  These 
questions  were  fairly  submitted  to  the  jury,  under  the  charge 
of  the  court,  and  there  is  suffioiebt  evidence  in  the  record  to 
support  the  verdict.  It  was  insisted  on  the  argument  for  the 
plaintifl^  in  error  that  they  were  entitled  to  be  subrogated  to 
all  the  rights  of  the  Citizens'  Bank,  their  assignor  of  the  Neal 
JLfa.  Concede  that  to  be  so,  and  the  question  arises  what 
were  the  rights  of  the  Citizens'  Bank  as  the  hohlers  of  the 
Neal ^. /a.?  Assuming  that  the  bank  purchased  it  to  pro- 
tect its  mortgaged  property,  in  what  manner  could  it  legally 
have  done  so  ?  The  only  legal  mode  by  wliich  it  could  have 
protected  its  mortgaged  property,  would  have  been  to  have 
levied  i\iQfi.fa,  on  other  property  subject  thereto,  and  had  it 
satisfied,  and  not  levied  it  on  its  own  mortgaged  property, 
and  if  the  plaintifis,  Williams,  Birnie  &  Company,  had  taken 
the  assignment  from  the  Citizens'  Bank,  of  the^./a.,  just  as 
the  bank  held  it  under  the  assignment  from  Neal  to  it,  then 
they  would  have  acquire<I  all  the  legal  rights  to  collect  it  out 
of  any  property  of  the  defendant  which  the  bank  had,  under 
its  assignment  from  Neal.  But  the  present  plaintiffs  did  not 
liold  the^./a.  as  the  bank  held  it;  they  voluntarily  became 
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the  assignees  of  the^.  /a.  with  a  condition  annexed  thereto, 
that  they  would  notenforoe  it  against  the  defendant's  property 
on  Wliich  the  bank  held  a  mortgage,  thereby,  practically  re- 
leasing that  portion  of  the  defendant's  property  from  the  lien 
of  that  judgment;  in  other  words,  the  plaintiffis,  by  the  terms 
on  which  they  voluntarily  agreed  to  accept  the  assignment  of 
the^./a.  from  the  bank,  put  it  out  of  their  power  to  assign 
it  to  Groover,  Stubbs  &  Company  with  the  same  legal  right 
to  colled  it  out  of  any  and  all  the  property  of  the  defendant, 
subject  to  its  lien  which  the  bank  had,  on  payment  of  tlie 
amotint  due  thereon  by  them.  The  Citizens'  Bank  had  no 
le^al  right,  under  the  provisions  of  the  Code  before  cited,  to 
release  any  portion  of  the  defendant's  property  from  the  lien 
of  the  Neal  judgment  which  it  held,  not  even  its  own  mort- 
gaged property,  so  far  as  Oroover,  Stubbs  <&  Company  and 
the  other  mortgage  creditors  of  the  defendant,  De Vaughn, 
were  concerned ;  and  the  bank  not  having  any  such  right,  it 
conveyed  none  by  its  assignment  of  the  /!.  /a.  to  Williams,  Bir-> 
nie  &  Company,  inasmuch  as  it  could  not  convey  to  its  as- 
signees any  other  or  greater  legal  right  \jq  use  and  collect  the 
^./a.  than  it  had  at  the  time  of  the  assignment  thereof.  The 
benefit  which  resulted  to  the  plaintifis  by  the  assignment  of 
the  Neal  ji.  fa,  by  the  bank  to  them,  was  to  enable  them  to 
protect  their  own  mortgaged  property  from  sale  under  it^ 
which  api)ears  to  have  been  done,  and  it  was  a  question  for 
them  to  decide  whether  they  would  accept  the  assignment  of 
the^.  /a.  on  the  terms  offered  by  the  bank  for  that  purpose 
or  not.  There  is  nothing  in  the  order  of  Judge  Erskine  which 
would  have  required  the  plaintifls,  Williams,  Birnie  &  Com- 
pany, to  have  accepted  the  transfer  of  the  fi,  fa,  from  the 
Citizens'  Bank,  on  the  terms  and  conditions  stated  in  tlie 
assignment,  and  if  they  voluntary  agreed  to  accept  the  assign- 
ment of  the^./a.  in  consideration  that  the  bank  would  trans- 
fer it  to  them  u|X)n  the  terms  therein  stated,  and  thus  relieve 
their  own  mortgaged  property  from  sale,  then  they  are  bound 
by  it,  as  well  as  by  the  l^al  effect  thereof,  so  far  as  the  rights 
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of  Groover,  Stubbe  &  Company  and  other  mortgage  creditors 
of  the  (lefen<1ant,  De Vaughn,  are  concerned. 

3.  There  was  no  error  in  the  refusal  of  the  court  to  rule 
out,  as  evidence,  the  exemplification  of  the  record  of  the 
United  States  circuit  court,  hereinl>efore  referred  to,  in  the  case 
of  Williams,  Birnie&  Company  against  De Vaughn  and  the 
Citizens'  Bank  of  Georgia.  That  exemplification  tended  to 
sliovr  a  proposition  for  the  transfer  of  the  Neal  ji,  fa.  to  the 
plaiutifis  by  the  bank,  as  well  as  the  inducement  and  consider- 
ation for  which  tiie  release  of  the  defendant's  property,  mort- 
gaged to  the  bank,  was  agreed  to  be  made  as  stated  in  the 
assignment  of  the^^.^a. 

4.  The  main  issue  submitted  to  the  jury  by  the  pleadings 
was,  whether  the  plaintiHs  had  released,  for  a  valuable  con- 
sideration, property  of  the  defendant  from  the  lien  of  their 
judgment,  or  allowed  funds  arising  from  the  sale  of  the  de- 
fendant's property  to  be  applied  to  junior  ^./a«.  with  their 
consent,  and  to  wliat  extent.  The  jury  found,  under  the  evi- 
dence and  charge  of  the  court,  "that  property  enough  had 
been  released  by  Williams,  Birnie  &  Company  to  satisfy  the 

jL  fa  in  full."  Verdicts  are  to  have  a  reasonable  intendment, 
and  are  to  receive  a  reasonable  construction,  and  are  not  to  be 
avoided,  unless  from  necessity:  Code,  section  3561.  In  view 
of  the  main  issue  tried,  as  made  by  the  pleadings,  the  verdict 
of  the  jury,  by  receiving  a  reasonable  intendment  and  con- 
struction, may  be  easily  understood,  and  the  appropriate  legal 
judgment  be  rendered  thereon  by  the  court.  There  was  no 
error  in  overruling  the  plaintifis'  motion  for  a  new  trial  on 
the  statement  of  facts  disclosed  in  the  record. 

Liet  the  judgment  of  the  court  below  be  affirmed. 
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The  Macon  and  Augusta  Railroad  Company,  plaintiff 
in  error,  vs.  William  J.  Vason  et  al.y  executors,  defend- 
ants in  error. 

1.  The  books  of  the  company,  including  the  stock-ledger,  are  admissible  in  a 
suit  between  the  company  and  a  stockholder. 

2.  Settlements  between  the  company  and  stockholders  to  whom  the  company 
is  indebted,  may  be  made  by  the  directors,  nothing  wrong  or  fraudulent 
appearing,  they  being  but  a  mere  adjustment  of  cross-demands. 

3.  Allowing  stockholders,  during  the  war,  to  pay  up  their  entire  stock  sab* 
scribed  in  the  then  depreciated  Confederate  currency,  before  regular  calls 
were  made,  is  illegal  on  the  part  of  the  directors,  but  the  act  of  the  direc- 
tors, being  ultra  vireSf  will  not  discharge  other  stockholders  from  paying 
for  their  stock  on  proper  calls  made,  because  such  act  is  a  mere  nullity  and 
will  not  prevent  the  company  from  still  collecting  from  those  who  paid  in 
such  currency  the  real  amount  due  by  them. 

4.  On  a  proper  case  made,  with  proper  parties,  by  bill  in  equity,  we  will  not 
say  that  a  stockholder  sued  for  his  subscription  may  not  compel  an  equi- 
table adjustment  between  himself  and  the  other  stockholders,  by  which  all 
the  stockholders  shall  be  made  to  pay  equally  for  their  respective  shares  of 
stock ;  but  the  fact  that  others  were  allowed  to  pay  in  the  depreciated  cur- 
rency their  entire  stock,  will  not  absolutely  discharge  him,  especially  when 
the  same  privilege  was  accorded  to  him,  and  he  was  urged  to  avail  himself 
of  it. 

5.  The  number  and  qualification  of  directors  fixed  by  the  charter  are  essential 
to  be  adhered  to,  in  order  to  make  calls  valid ;  but  if  payments  were  made 
by  any  stockholder  on  calls  issued  by  such  or  similar  directors,  such  pay- 
ments will  be  construed  to  show  acquiescence  in  their  conduct  and  authori- 
ty, past  and  future,  and  the  stockholder  so  acquiescing  cannot  afterwards 
object. 

6.  When  the  charter  expressly  requires  notice  to  be  given  in  certain  news* 
papers,  and  for  a  certain  number  of  days,  before  the  calls  for  installments 
shall  be  valid,  the  company  mu«t  show  a  compliance  with  such  condition 
precedent  before  a  recovery  can  be  had  on  such  calls. 

7.  A  forfeiture  of  stock  is  a  satisfaction  of  the  debt,  and  when  the  right  to 
forfeit  has  been  exercised,  no  action  to  recover  the  subscription  for  the 
stock  so  forfeited  can  be  maintained ;  but  a  mere  threat,  made  in  the  call,  to 
forfeit'  if  not  paid — that  is,  that  the  stock  will  be  forfeited  at  a  future  day  if 
payment  be  not  then  made — ^will  not  bar  the  action  to  recover  the  subscrip- 
tion, especially  if  it  appear  that  there  was  no  Actual  forfeiture. 

Corporations.     Stock.     Evidence.     UUra  vires.     Before 
Judge  Gibson.    Richmond  Superior  Court.     April  Teroii 

1875.  * 
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Reported  in  the  opinion. 

Hook  &  Webb,  for  plaintiff  in  error. 

Barnes  &  Gumming  ;  McCay  &  Trippe^  for  defendants. 

Jackson,  Judge. 

This  was  a  suit  brought  by  the  railroad  company,  against 
the  executors  of  Turner  Clanton,  for  $6,600  00  of  a  subscrip- 
tion of  $10,000  00  to  stock,  remaining  unpaid  by  Clanton 
in  his  lifetime.  The  jury  found  a  verdict  for  the  sum  sued 
for,  with  interest  from  the  date  of  the  last  call.  The  execu- 
tors moved  for  a  new  trial  on  various  grounds  set  forth  in 
the  motion,  and  the  presiding  judge  granted  it  on  one  of  the 
grounds  alone,  and  the  company  excepted.  The  question  for 
OS  is,  ought  the  new  trial  to  have  been  granted  on  any  ground 
or  for  any  reason  ?  The  judgment  of  the  court  below  is  the 
grant  of  tlie  new  trial,  and  if  the  judge  granted  it  rightfully 
for  any  reason  which  appears  of  record,  it  is  a  rightful  judg- 
ment and  should  be  affirmed,  though  he  may  have  put  it  upon 
a  wrong  ground  or  may  have  given  a  wrong  reason  for  it. 
And  so  this  court  has  uniformly  held :  46  Georgia  Reports, 
303,  and  other  cases.  There  are  many  grounds  set  out  in  the 
motion,  but  when  analyzed^  we  think  they  may  be  reduced  to 
five. 

1.  First,  it  was  objected  that  a  book  called  the  stock-ledger^ 
was  admitted  in  evidence.  As  it  had  been  shown  by  a  re- 
ceipt signed  by  Clanton  himself,  that  he  was  a  stockholder, 
we  think  that  this  book  should  have  been  admitted.  The 
books  of  a  railroad  company  are  admissible  against  the  cor- 
porators, the  fiict  that  they  are  corporators  having  been  other- 
wise established :  AngeU  &  Ames  on  Cor.,  679,  681 ;  11  Geor- 
ffia  Reports,  459;  19  Ibid.,  337  ;  20  Ibid.,  279. 

2,  3,  4.  The  second  ground  is  that  the  company^  through 

its  directors,  had  settled  with  other  corporators  at;  a  less  sun^ 

than  the  amount  ^ey  had  subscribed^  and  had  permitted 
Vol.  Lvii.  21. 
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others  to  pay  the  whole  •£  their  stocky  withoat  call,  in  de* 
preciated  Coofederate  currency  during  the  war;  and  this  is 
the  ground  upon  which  the  court  below  granted  tlie  new 
trial.  It  seems,  from  the  evidencCi  that  the  settlements  other 
than  those  in  Confederate  money,  were  where  there  were  cro6»- 
demands,  and  there  is  nothing  going  to  show  that  such  settle- 
ments were  fraudulent  or  erroneous^  Some  latitude  most  be 
allowed  directors  in  thus  acting,  especially  when  it  is  not 
made  to  appear  that  any  stockholder  was  thereby  hurt.  The 
company  would  have  had  to  pay  the  stockholder  his  demand, 
and  to  have  sued  him  for  its  demand,  and  why  not  save  ex- 
penses of  law  suits  and  settle  fairly  ?  But  it  does  also  appear, 
that  Bul)6criberB  to  stock  were  permitted  to  settle  in  Confed- 
erate currency,  when  it  was  much  depreciated,  the  vAo& 
ixmovad  they  had  subscribed,  not  installments  merely  called  for 
during  the  war,  but  the  entire  stock  they  had  subscribed.  It 
was  replied  that  the  same  privilege  was  extended  to  Clanton 
and  he  could  have  done  the  same,  but  that  he  declined.  We 
think  that  he  was  not  bound  to  pay  except  upon  r^ular  call, 
and  that  though  he  had  this  offer,  he  was  not  precluded  from 
objecting  to  its  illegality.     Was  it  illegal  ? 

We  see  no  authority  in  the  charter  whereby  the  directcns 
were  empowered  so  to  act.  It  seems  to,  have  been  done  uSra 
vires^  beyond  the  authority  conferred,  and  the  only  trouble  in 
the  defense  here  seems  to  be,  that  no  stockholder  was  released 
from  the  payment  of  legally  called  for  installments  by  this 
ill^al  action  of  the  board  of  directors,  and  that  such  install- 
ments can  be  still  collected  from  them  in  good  money,  or  at 
least,  that  th^  can  be  made  to  contribute  upon  a  proper  case 
made,  equally  with  this  defendant;  that  is,  they  can  be  made 
in  equity  to  make  their  bad  money  good,  by  paying  die  dif* 
ference.  The  testimony,  however,  goes  further,  an<l  shows 
that  all  the  Confederate  money  thus  taken  was  paid  out  dollar 
for  dollar.  If  this  payment,  dollar  for  dollar,  was  upon  ood- 
tracts  made  at  gcdd  rates,  then  no  harm  was  done,  and  there 
would  be  no  loss ;  but  if  for  work  at  prices  corresponding 
with  the  depreciated  currency,  it  is  clear  that  all  other  stock- 
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holders  were  harfc^  and  upon  this  point  the  record  is  silent. 
Bat  the  plea  here  is,  the  naked  one  that  the  defendant  was 
released  by  the  fact  that  such  money  was  so  taken  by  the  di- 
rectors, and  npon  this  naked  plea,  the  act  of  the  directors 
being  vJUbra  virea,  is  a  mere  nullity ;  nobody  was  thereby  re- 
lieved from  future  payment  at  the  instance  of  anybody  hurt^ 
and  the  defendant  is  not  thereby  released  from  the  payment 
of  his  stock.  Upon  his  going  into  equity,  and  making  the 
stockholders  parties^  and  showing  damage  to  himself,  and 
praying  that  all  be  made  to  pay  as  much  real  money  for  their 
stock  as  he  will  have  to  pay  for  his,  we  will  not  say  that  he 
may  not  have  relief,  if  this  depreciated'ourrency  did  not  go  as 
far  as  good  money  would  have  done  to  pay  contracts  and 
debts  of  the  company  :  Angell  &  Ames,  297,  et  seq. 

5.  Another  ground  for  the  new  trial  is,  that  the  calls  were 
not  legally  made.  Firsts  that  more  persons  were  directors 
than  the  charter  authorized,  and  some  of  them  were  not  stock- 
holders, which  the  charter  required;  and,  secondly,  that  no- 
tice of  the  calls  was  not  given  according  to  the  charter.  The 
proof  is  quite  clear  that  a  larger  number  of  directors  acted 
than  the  charter  authorized,  and  that  some  were  not  stock- 
holders, but  represented  Baldwin  county,  the  city  of  Macon^ 
and  other  corporations  who  owned  stocky  but  had  paid  it  in 
bonds.  The  charter  is  part  of  the  contract  of  the  stockhold- 
ers ;  but  independently  of  this  general  principle,  in  this  case, 
the  receipt  of  Clanton,  offered  in  evidence  by  the  company, 
shows  that  he  contracted  to  pay  installments  or  calls  "accord- 
ing to  the  provisions  of  the  charter  and  by-laws  of  said  com- 
pany.^' We  should  think  that  this  defect  would  be  fatal  to 
the  right  of  recovery  by  the  company,  if  the  defendant  had 
Tiot  acquiesced  therein  ;  but  it  appears  that  in  1860  by-laws 
mrere  enacted  by  which  six  were  made  a  quorum  of  directors, 
and  thus  the  charter  ¥l^as  violated  at  the  very  beginning,  and 
as  Clanton,  by  paying  in  1861  and  1863,  seems  to  have  ac- 
quiesced in  this  violation  as  to  the  number  of  directors,  and 
perhaps,  also  as  to  the  representation  on  the  board,  of  the  cor- 
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poratioDS  of  Maooa  and  Baldwin  oouutj,  and  others.    If  he 
did  sOy  he  ratified  what  was  done,  and  caoDOt  now  complaim 
6.  In  respect  to  the  notices,  it  seems  from  the  evidence  that 
none  of  them  were  advertised  in  any  newspaper  in  Milledge- 
ville;  at  least  there  is  no  proof  that  they  were  so  ad  vertiseti,  in 
this  record.    The  charter  requires  that  this  shall  be  done  be- 
fore the  call  shall  be  valid.     Its  language  is,  ''first  giving 
notice  to  the  stockholders  respect! velj,  sixly-days  previous  to 
the  time  required  for  the  payment  of  such  installment,  in  all 
the  public  gazettes  of  Milledgeville/'    This  appears  to  be  a 
condition  precedent  to  the  validity  of  the  calls,  and  we  think 
that  it  should  have  been  proven.     It  was  said  that  proof  of 
the  advertisement  in  Augusta  was  sufficient,  and  a  Louisiaoa 
case  was  cited  to  show  that  an  a<ivertisement  in  the  place 
where  the  subscriber  live<l  would  be  sufficient ;  but  it  does  not 
appear  that  Clanton  lived  iu  Augusta ;  there  is  no  proof  ia 
the  record  that  he  did  live  there,  and  while  it  may  be  the  fact, 
the  record  does  not  show  it.     Besides,  a  mere  note  of  that  case 
was  cited  in  a  digest,  and  what  the  words  of  the  charter 
were  we  do  not  know.     The  notice,  too,  required  here  was 
sixty  days,  and  iu  one  of  the  calls  it  was  only  fifty-nine  days 
before  payment :  Angell  Sl  Ames,  517,  and  note. 

7.  The  last  ground  on  which  the  motion  for  the  new  trial 
rested,  is  that  the  company  elected  to  forfeit  defendant's  stock, 
and  having  done  so,  that  the  company  could  not  recover  the 
payments  due  thereon.  Many  authorities  were  cited  in  the 
argument,  the  sum  and  substance  of  which  seem  to  establish 
the  principle  that  the  company  cannot  both  forfeit  the  stock 
and  sue  for  the  balance  due.  In  this  case,  the  stock  has  not 
been  forfeited,  or,  at  least,  there  is  no  sufficient  evidence  iu 
this  record  to  show  it.  It  is  true  that  the  calls  which  were 
not  paid  proclaim  that  the  stock  wUl  be  forfeited  if  not  paid* 
The  nearest  approach  to  this  case  is  one  in  35  Vermont,  536. 
I  think  it  is  where  the  call  is  that  the  stock,  in  default  of  pay* 
ment  will  be,  and  is  hereby  forfeited;  but  the  call  in  tbe  case 
at  bar  contains  only  the  announcement  that  it  will  be^forfeited. 
Whatever  presumption  there  may  be,  if  any,  that  tbe  threat 
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was  executed,  is  rebutted  by  the  fact  that  the  lawt  call  invites  sub- 
scribers in  arrears  to  correspond  with  tlie  secretary,  and  urges 
all  to  pay  up  past  arrearages.  The  best  evidence  of  the  elec- 
tion to  forfeit,  is  the  actual  forfeiture;  and  if  the  whole  case 
taken  together  shows  that  there  was  no  actual  forfeiture  but 
merely  a  threat,  we  shall  rule  that  the  payment  for  the  stock 
may  still  be  enforced.  It  would  be  very  wrong  to'  enforce 
payment  for  what  has  been  forfeited,  taken  away;  but  if  the 
stock  is  still  recognized  as  the  property  of  the  subscriber,  he 
ought  to  pay  for  what  he  got  and  holds,  at  the  agreed  price ; 
and  we  put  this  case  there,  just  where  we  think,  authority 
and  principle  both  rest  it :  Angell  &  Ames,  650,  and  numer- 
ous cases  there  cited. 

In  view  of  the  whole  of  the  facts  and  the  law  arising  there- 
on, we  will  not  control  the  discretion  of  the  presiding  judge 
in  granting  the  new  trial. 

Judgment  affirmed. 


B.  W.  BoDaEBS  et  al,  plaintiffs  in  error,  vs.  E.  B.  Bosser, 

defendant  in  error. 

I .  If,  after  the  maturity  of  a  note,  a  new  party  sign  it  as  surety  for  the  origi- 
nal maker,  and  a  new  stipulation  be  introduced  increasing  the  rate  of  in- 
terest, no  time  of  payment  being  expressed,  the  prima  facie  import  of  the 
instrument  then  is,  that  it  is  payable  immediately,  and  that  the  surety,  as 
irell  as  the  principal,  is  bound  for  the  whole  debt. 

3.  Where  no  consideration  is  expressed  for  the  new  elements,  either  party 
may  go  into  parol  evidence  to  show  that  there  was,  or  was  not,  a  consid- 
eration for  them ;  and,  if  any,  what  it  was. 

3.  If  it  was  part  of  this  consideration  that  the  creditor  should  give  indulgence 
until  a  certain  law-suit  was  determined,  he  cannot  maintain  an  action 
brought  while  that  suit  is  still  pending. 

4.  But  the  note  being  absolute  and  unconditional,  the  defendants  cannot 
prove  by  parol  evidence  that  it  was  to  be  surrendered  up  if  that  suit  did 
not  result  in  a  particular  way,  without  pleading  and  proving  that  this  stipu- 
lation was  agreed  to  be  inserted  in  the  note,  and  was  left  out  by  fraud,  ac- 
cident or  mistake. 

^.   Tbe  note,  when  altered  by  the  new  contract,  being  in  the  hands  of  a  bona 
^de  bolder  for  value,  who  acquired  it  before  maturity  and  without  notice  of 
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saj  defect  io  the  ariginal  coniidenlian,  evidence  tending  to  sbov  ■  (ulnit 
of  the  oK^nal  coiuideiation  was  pioperly  excluded. 
f).  The  interest  found  by  the  juiy  being  slightly  too  much,  a  new  tiud  is 


Contracts,  Promisaoiy  notes.  Evidence.  New  trial.  Be- 
fore Judge  Hall.  Rockdale  Superior  Court.  April  Term, 
1876. 

E.  B.  Roeser  brought  complaint  i^inst  B.  W.  Bodgers,as 
principal,  and  W.  J,  Tucker,  as  security,  ou  three  promissoiy 
notes,  each  in  the  following  form : 

"By  the  25th  day  of  December,  1874, 1  promise  to  pay  to 
J.  P.  Rosser,  or  bearer,  the  sum  of  $100  00,  for  Tshie  re- 
ceived, with  interest  at  seven  per  cent,  from  date.  August 
IStli,  1873. 

"  We  agree  to  pay  five  per  cent,  a 
ary  last.     March  lUh,  1875. 

"R.  \ 
"W.  , 

Defendant,  besides  the  general  i 
pleas: 

1st.  Failure  of  consideration,  in  t 
given  in  partial  (Hiyment  for  a  h 
Riiilgers  from  J.  P.  Rosser,  but  tin 
and  one  Cheney  has  since  brought 
recover  poasessioii  thereof,  claiminf 
to  him  as  a  homestead,  and  that  p! 
when  he  purchased  the  notes. 

2d.  That  (he  clause  increasing  inl 
Tucker,  as  security,  were  added  to 
brought  upon  them;  that  the  consid< 
tifT's  agreement  to  withdraw  said  no 
oeed  thereon  until  the  termination 
Cheney  t«.  Rodgers — and  if  Cheney 
tiff  to  surrender  the  notes;  that  sa 
pending. 
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The  evidence  for  plaintiff  made,  in  brief,  the  following 
case :  The  notes  came  into  plaintiff's  hands,  before  maturity, 
in  the  regular  course  of  trade,  and  were  paid  for  by  him. 
They  did  not  then  contain  the  last  clause,  as  to  increased  in- 
teresty  or  tiie  name  of  Tucker,  as  security.  Plaintiff  institu- 
ted suit  on  them.  Bodgers  and  Tucker  agreed  to  add  five 
per  cent  to  the  rate  of  interest,  and  that  the  latter  would 
sign  the  notes  as  security  provided  plaintiff  should  withdraw 
them  from  suit  and  "wait  until  times  got  better.''  Money 
was  very  scarce  at  that  time,  not  so  scarce  when  suit  was  re- 
brought.  Plaintiff  knew  nothing  of  any  claim  of  homestead 
or  contest  about  title  to  the  laud  when  he  bought  the  notes. 

The  evidence  for  defendants  made,  in  brief,  the  following 
ease :  The  notes  were  given  to  J.  P.  Sosser  in  partial  payment 
for  a  certain  tract  of  land ;  Bodgers  took  bond  for  title  and 
went  into  possession.  Since  then,  one  Cheney  has  brought  an 
action  of  ejectment  against  him  to  recover  this  property,  on 
the  ground  that  he  had  purchased  it  with  the  proceeds  of  the 
sale  of  his  homestead.  Plaintiff  brought  suit  on  the  notes. 
He  agreed,  however,  to  withdraw  them  from  suit  and  wait,  if 
the  clause  as  to  interest  should  be  added  and  Tucker  sign  as 
security.  This  was  accordingly  done,  and  the  note  withdrawn 
from  suit.     The  ejectment  cause  is  still  pending. 

The  jury  found  for  the  plaintiff  $300  00,  with  interest 
from  January  1st,  1874,  at  twelve  per  cent. 

Defendant  moved  for  a  new  trial,  on  the  following  among 
otlier  grounds : 

1st.  Because  the  court  charged  as  follows :  ''  If  Bodgei*s 
was  sued,  and  Tucker  signed  the  note,  as  security,  in  consid- 
eration of  Bosser's  withdrawing  the  suit  and  giving  indul- 
gence, and  Bosser  did  withdraw  the  suit  and  give  the  indul- 
gence, then  that  was  sufficient  consideration  to  bind  him  (Tuck- 
er) and  if  bound,  he  would  be  bound  for  the  full  amount  of 
tlie  notes,  just  as  though  he  had  originally  signed  as  securi- 
ty/' 

2d.  Because  the  court  rejected  parol  evidence  tending  to 
show  that|  when  the  new  elements  were  added  to  the  notes, 
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plaintiff  agreed  to  delay  suit  until  the  termiuation  of  the  case 
of  Cheney  tw.  Rcxlgers ;  and  if  this  was  decided  against  Rod- 
gers,  the  notes  were  to  be  void,  if  for  him^  he  should  have  time 
to  pay  the  debt. 

(The  note  of  the  presiding  judge  denies  the  rejection  of  evi- 
dence to  show  that  time  formed  the  consideration  of  the  con- 
tract made  when  Tucker  signed  as  security;  but  admits  the 
exclusion  of  evidence  tending  to  show  that  the  notes  were  to 
be  void  under  certain  conditions.) 

3d.  Because  the  court  rejected  the  proceedings  by  Cheney 
to  obtain  a  homestead,  to  sell  the  same  and  reinvest  the  pro- 
ceeds, and  to  eject  Rodgers,  all  of  which  were  offered  to  show 
failure  in  the  consideration  of  the  notes. 

4th.  Because  the  verdict  was  contrary  to  the  evidence. 
-  The  motion  was  overruled,  and  defendants  excepted. 

A.  C.  Perry;  A.  C.  McCalla  ;  T.  J.  Chbistiax,  for 
plaintiffs  in  error. 

J.  C.  Barton  ;  Gboroe  W.  Gleaton,  for  defendant. 

Bleckley,  Judge. 

Several  of  the  grounds  taken  in  the  motion  for  new  trial 
are  not  verified  by  the  judge.  Of  course  these  are  left  uncon- 
sidered. The  others  are  not  dealt  with  in  any  regular  order, 
but  they  are  all  disposed  of,  substantially,  in  the  rulings  we 
have  made. 

Judgment  reversed. 


Nathaniel  F.  Walker  d  at.,  plainti£%  in  error,  r«.  James 
H.  Bivins  et  al,,  defendants  in  error. 

(B1.BCKLBT,  Judge,  having  been  of  counsel,  did  not  preside  in  this  esse.) 

I.  The  fact  that  two  days  had  been  consumed  in  the  trial  of  a  motion  to 
vacate  a  judgment  made  by  one  of  two  defendants  thereto,  and  that  the  mo- 
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tion  was  Toluntarily  dismissed  by  said  defendant  after  such  consumption  of 
time,  is  not  legal  cause  for  the  dismissal  by  the  court  of  another  motion  to 
vacate,  made  by  both  defendants,  especially  if  additional  grounds  for  the 
new  motion  be  set  out  therein. 
2.  On  an  appeal  from  a  judgment  at  common  law,  rendered  in  i860,  the  court 
has  no  power  to  enter  up  judgment  against  the  defendant  and  his  security 
on  the  appeal,  in  1874,  without  the  intervention  of  a  jury,  though  no  de- 
fense be  filed  on  oath,  and  such  judgment  is  null  and  void. 

Practice  in  the  Superior  Court.  Appeal.  Constitutional 
law.  Judgments.  Before  Judge  Wjbight.  Upson  Superior 
Court.     November  Adjourned  Term,  1876. 

Reported  in  the  opinion. 

W.  8.  Wallace;  S.  Hall;  Rutherford  <&  Ruther- 
ford, for  plaintifis  in  error. 

Hawkins  <&  Hawkins  ;  Speer  <&  Stewart  :  Peeples 
&  Howell,  for  defendants. 

Jackson,  Judge. 

A  judgment  was  obtained  by  Bivins  against  N.  F.  Walker 
in  1860.    J.  P.  Walker  was  security  on  the  appeal,  at  least 
he  was  alleged  to  have  been  such  surety,  and  in  1874,  the 
judge  of  the  superior  court,  without  the  intervention  of  a  jury, 
rendered  judgment  against  both,  the  defendant  in  the  first  judg- 
ment and  the  surety  on  the  appeal  bond.    One  of  the  Walk- 
ers moved  to  vacate, the  judgment  on  various  grounds,  and  it 
was  agreed  that  the  judge  should  hear  and  determine  the  case. 
After  two  days  consumed  in  the  trial  thereof,  the  motion  was 
dismissetl  by  the  movant.    Afterwards,  at  the  same  term, 
another  motion  was  made  by  both  of  the  Walkers  to  vacate, 
with   some  additional  grounds,  but  mainly  on   the  same 
g^unds.    Among  the  grounds,  in  both  motions,  was  the  de- 
nial of  the  right  of  the  judge  to  enter  np  judgment  against 
the   principal  and  his  surety  on  appeal,  on  an  ap|>eal  from 
the  petit  to  a  special  jury,  entered  before  the  constitution  of 
1868,  without  the  finding  of  the  condemnation  money  by  a 
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jury.  The  court  below  distniased  the  latter  motion  to  vacaU)| 
and  this  judgmeat  of  the  court  below  raises  two  questions  for 
our  adjudication:  first,  was  the  court  right  in  dismissing  the 
motion  of  the  two  defendants  because  one  had  voluntarily 
withdrawn  a  similar  motion  after  much  consumption  of  time; 
and,  secondly,  was  the  court  right  to  dismiss  the  motion  in 
view  of  the  fact  that  the  judgment  in  an  appeal  case,  entered 
before  1868,  was  rendered  without  a  jury  ? 

1.  On  the  first  point,  we  think  that  the  court  clearly  erred. 
Another  party  was  interested  in  the  second  motion.  It  was 
a  new  case,  and  iiowever  badly  one  of  the  defendants  to  the 
judgment  may  have  acted,  it  should  not  have  prejudiced  the 
other.  Besides,  tliere  were  new  grounds  in  the  second  rautioO| 
whicli  made  it,  for  this  reason,  also  a  new  case.  Even  if  it 
had  been  renewed  by  the  first  movant  alone,  why  could  he  not 
have  dismissed  and  renewed  a  motion  to  vacate  ?  We  are  not 
aware  of  any  law  to  prevent  his  doing  so.  The  court  could 
punish  for  contempt,  if  he  had  been  guilty  of  any  contempt; 
but  the  court  could  not  thus  have  deprived  him  of  a  right  to 
be  heard  on  his  case  a  second  time. 

2.  But  the  great  and  controlling  question  in  this  litigation  is 
the  second  one  made  here :  can  the  court,  without  the  verdict  of 
a  jury,  enter  a  judgment  on  an  api>eal  taken  before  the  consti- 
tution of  1868,  not  only  against  the  defendant  to  the  first 
judgment,  but  against  his  security  on  the  appeal?  That  con- 
stitution declares  that  ''there  shall  be  no  appeal  from  one juiy 
in  the  superior  court  to  another ;  but  the  court  may  grant  new 
trials  on  legal  grounds.  The  court  shall  render  judgment, 
without  the  verdict  of  a  jury,  in  all  civil  cases  founded  on 
contract,  where  an  issuable  defense  is  not  filed  on  oath.^'  No 
issuable  defense  was  filed  on  oath  in  this  case;  it  is,  there- 
fore, argued  that  the  court  must  render  judgment  without  m 
jury.  But  we  think  that  this  clause  of  the  constitution,  Cod^ 
section  6091,  is  prospective  in  its  operation.  ''There  shall  be  no 
appeal,"  is  its  language.  It  js  in  the  future  tense,  and  its 
grammatical  construction  and  meaning  would  not  be  made 
plainer  had  it  been  added  there  shall  hereafter  be  no  appeU, 
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eta     In  the  next  paragraph  it  is  added,  in  the  same  clansei 
''but  the  court  may  grant  new  trials  on  legal  gronntis/'  evi- 
dently meaning  to  substitute  this  new  trial  authority  for  the 
appeal  of  former  times.     But  this  latter  provision  is  clearly 
prospective.    It  could  not  mean  that  the  court  should  go  over 
the  case  on  which  a  judgment  had  been  rendered  years  ago, 
and  grant  a  new  trial  thereon.    Both  clauses  related  to  the 
future.     So  with  the  last  paragraph,  the  right  and  duty  of  the 
court  to  enter  judgment  without  a  jury.     We  think  it  pros- 
pective only;  certainly  prospective  where  any  right  had  been 
acquired  under  the  old  law,  and  particularly  in  cases  where  a 
surety  on  an  appeal  bond  was  concerned.    But  it  may  be  said 
how  shall  the  appeal  case  be  tried  ?     We  answer,  just  as  it 
was  before  the  constitution  of  1868  was  passed.    That  consti- 
tution declares  that  *'  the  right  of  trial  by  jury,  except  where 
it  is  otherwise  provided  in  this  constitution,  shall  remain  in- 
violate:'' Code,  section  6124.  It  is  not  elsewhere  in  the  con- 
stitution provided  how  a  pending  appeal  shall  be  tried,  and 
therefore  the  old  right  remains  ''  inviolate/*  to- wit:  the  right 
of  trial  by  a  special  jury.     Direction  is  given  to  the  superior 
conrts,  by  statute,  to  try  by  special  jury  taken  from  the  grand 
jury :  Code,  sections  3925  3926,  3927,  and  the  oath  is  pre- 
scribed.   It  is  true  that  there  is  now  no  separate  box  from 
which  grand  jurors  are  drawn;  but  still  those  drawn  to  serve 
as  such  are  grand  jurors,  and  s|)ecial  juries  are  selected  from 
them  as  in  the  olden  time.  The  only  alteration  is  that  petit  ju- 
rors are  elevated,  not  that  grand  jurors  are  depressed,  by  the 
new  constitution  of  1868.     Upright  and  intelligent  persons 
alone  can  serve  as  jurors :  Code,  sec.  51 25.  The  oath  of  special 
jurors  alone  is  altered,  and  that  does  not  affect  the  great  right 
of  jury  trial.     Indeed,  if  the  trial  should  be  had  in  such  an 
appeal  case  before  the  traverse  jury,  it  would  be  the  spirit  of 
the  old  special  jury  trial ;  for  upright  and  intelh'gent  men 
would  try,  and  the  right  to  select  by  striking  would  remain. 
The  great  point  to  be  preserved  is  the  right  to  have  a  jury 
pass  upon  the  damages  as  well  as  upon  the  case.     When  this 
party  appealed,  and  tliis  other  party  signed  his  appeal  bond, 
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they  both  contracted  to  have  a  special  jary  pass  upon  tlteir 
rights.  They  never  bargained  for  a  judge  alone,  withouti 
jury,  to  do  eo.  The  right  became  to  all  intents  and  purposa 
vested ;  the  right  to  have  the  eventual  condemnation  mwxf 
fixed  by  tlieir  peers.  How  would  it  look  for  the  judge  who 
entered  this  judgment,  witboutatrial  byjury,tohavea8aessed 
damages  for  a  frivolous  appeal  ?  Who  will  aay  that  tbii 
power  was  conferred  upon  him  by  the  constitution  of  186S? 
On  the  contrary,  that  constitution  provides  for  trial  by  juij 
still,  in  cases  which  arose  adei  its  enactment,  on  appeals  from 
inferior  courts.  It  abolishes  trial  by  jury  in  the  justices' 
courts,  but  provides  fur  jury  trial  in  tlie  superior  courts  oa 
appeal  from  the  justices'  courts:  Code,  sections  5104,  510S. 
Such  a  thing  as  an  appeal  trial  without  a  jury,  on  facts,  isR^ll 

unknown  to  our  jurisprudence,  ■—' —  ' — '  * — ■'■"■* 

facts  as  well  as  law  to  the  court. 
Judge  who  granted  this  jndgment 
BtJtutional  authority  to  do  so,  an 
void;  and  we  therefore  reverse  t 
the  motion  to  vacate  this  ill^al  j 
Judgment  reversed. 


Francis  A,  Frost,  plaintiff  in 
a  ai.,  defeadan 

An  imtrument,  after  reciting  that  the  i 
amount  named,  for  which  a  note  bad  t 
personally,  specifying  that  it  was  intei 
provided  Inrllier,  that  if  the  note  was 
pouessioD  of  said  property,  and  after  a< 
ceeds  to  the  debt ;  that  if  the  note  was 
by  qnit-claim  deed: 

ffe/J,  thai  the  instrument  wu  a  mortgage 

Contracts.    Mortgages.    Before 
Superior  Court.     May  Term,  18 

'    Reported  in  the  de(n8ion. 


ATLANTA,  JULY  TERM,  1876.  327 

Frost  vs,  Allen  et  aL 

Ferbeix  &  LoNGLEY,  for  plaintifl  in  error. 
BiGHAU  <&  Whitaker^  for  defendants. 
Warner,  Chief  Justice. 

This  was  a  claim  case.  It  appears  from  the  record  that 
Wilson  Allen  and  Amanda  Allen,  on  the  19th  day  of  Feb- 
ruary, 1876,  executed  and  delivered  to  Frost  the  annexed 
instrument  in  writing,  which  was  duly  recorded  within  three 
months  from  the  date  thereof.  Frost  proceeded  to  foreclose 
the  paper  writing  as  a  mortgage,  a^./a.  was  issued  on  the 
judgment  of  foreclosure  and  levied  on  the  property,  which 
was  claime<1  by  Amanda  Allen.  When  the  claim  case  was 
called  for  trial,  the  claimant  made  a  motion  to  dismiss  the 
plaintiff's  levy  on  the  mortgage^. /a.,  on  the  ground  that  the 
paper  writing  on  which  the  plaintiff's  proceedings  were  based 
was  not  a  mortgage.  The  court  sustained  the  motion  and  dis- 
missed the  levy,  whereupon  the  plaintiff  excepted. 

The  following  is  the  paper  writing  which  the  plaintiff  fore- 
closed as  a  mortgage,  to-wit  : 

"GEORGIA— Troup  County. 

''Be  it  known,  that  we,  Wilson  Allen  and  Amanda  Allen, 
both  of  said  county,  are  justly  indebted  to  F.  A.  Frost  in  the 
sum  of  $684  40,  which  is  evidenced  by  promissory  note  bear- 
ing even  date  with  these  presents.  Now,  for  and  in  consid- 
eration of  said  sum  of  $684  40  furnished  us  the  present  year 
by  said  F.  A.  Frost  in  the  way  of  provisions,  we  hereby  sell, 
transfer  and  assign  to  said  Frost  the  following  described 
property,  to-wit:  One  black  horse,  name  Coley;  one  gray 
mare,  name  Kit ;  one  sorrel  horse,  named  Ball ;  one  bay 
mare,  known  as  the  Sea  Mare;  one  two  year  old  mule;  one 
two  year  old  filly ;  one  two  year  old  horse  colt ;  two  one  year 
old  horse  colts ;  four  cows,  three  heifers,  and  one  yoke  oxen ; 
Bix  head  of  stock  cattle  and  twenty  head  of  sheep ;  one  Stude- 
baker  wagon;  one  grain  reaper  and  fixtures;  one  gin  and 
oondenser.    And  it  is  our  intention,  by  this  contract,  to  vest 
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tlie  title  to  said  property  in  said  Frost  in  conaideratioQ  of 
said  indebtedness  on  our  part  to  said  Frost,  and  we  lierebf 
renounce  and  waive  all  right  to  a  homestead  and  eienptiiHi 
in  and  to  said  property ;  and  it  is  further  agreed,  that  if  8»i^ 
note  is  not  paid  by  the  first  day  of  Novemlier,  1 876,  then  the 
said  Frost  is  hereby  invested  with  power  to  take  iiomediste 
possession  of  said  pro|>erty,  and  Bfl«r  advertising  the  same  fuf 
ten  days  in  the  LaGrange  Reporter  newspaper,  to  set)  it  pub- 
lic outcry,  before  the  court-house  door,  in  the  city  of  I^ 
Grange,  said  property  herein  conveyed,  for  casi),  to  the  highest 
and  best  bidder,  anil  after  paying  off  and  dischai^ing  nid 
note,  principal,  interest  aod  costs,  tite  balance,  if  any,  should 
go  as  a  credit  u[>on  another  note  held  by  said  Froet  on  wid 
Wilson  Allen,  and  secured  by  mortg^e  dee<l  on  land;  butii 
the  said  Wilson  Allen  and  Amanda  Allen  shall  well  and 
truly  pay  off  said  note  by  said  first  day  of  November,  1875, 
(hen  the  said  Frost  hereby  agrees  t 
len  and  Amanda  Allen  a  quit-clain: 
Was  the  forgoing  recited  instrui 
the  plaintiff  at  liberty  to  treat  it  as 
mortgage  under  the  provisions  of  o 
in  this  state  is  only  a  security  for  a 
It  may  embrace  all  property  in  pc 
mortgagor  has  the  right  of  possess 
ticular  form  is  necessary  to  constiti 
clearly  indicate  the  creation  of  a  li 
cure  which  it  is  given,  and  the  pro 
take  effect:  Code,  sections  1964, 
question  is  pf  an  anomalous  charact 
ficult  to  classify  it  according  to  any 
tion.     In  our  judgment,  it  has  m 
mortgage  than  of  an  absolute  oot 
therein  named.     It  was  evidently 
for  the  payment  of  the  debt  due  t 
was  paid  by  the  1st  day  of  No 
to  reconvey  tiie  property  by  a  quit 
the  property  cannot  fs\t\y  be  said  to 
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for  any  other  pur|H)se  than  to  authorize  him  to  sell  it  for  the 
})ayment  of  the  debt,  in  the  event  of  its  non-payment  by  the 
Istof  Noveral)ery  1876;  and  the  Aliens  would  have  been  en- 
titled, in  a  court  of  equity,  to  a  decree  that  Frost  should  re- 
convey  the  property  by  a  quit-claim  title,  on  the  payment  by 
them  of  the  principal  and  interest  due  on  the  debt,  at  any 
time  before  the  property  was  sold.  The  courts  therefore,  erred 
in  dismissing  the  plaintiff's  levy  on  the  ground  that  the  paper 
•writing  foreclosed  was  not  a  mortgage. 

Let  the  judgment  of  the  court  below  be  reversed. 


Wii^MAM  Meeks,  plaintiff  in  error,  w.  The  State  op 

Georgia,  defendant  in  error. 

1.  That  one  of  the  traverse  jurors  had  not  been  a  resiclent  of  the  county  for  as 
much  as  six  months  before  the  trial,  which  fact  was  unknown  to  the  pris- 
soner  and  his  counsel  until  after  verdict,  is  not  cause  for  new  trial. 

2.  Where  there  is  direct  evidence  of  k  homicide  by  shooting,  and  direct  evi- 
dence that  the  prisoner  was  present  and  admitted  that  he  shot  the  deceased, 
the  case  is  not  one  founded  solely  on  circumstantial  testimony. 

3.  In  charging  on  the  grades  of  homicide,  it  is  not  error  to  omit  the  pro- 
visions of  the  Code  prescribing  the  punishment  for  the  various  grades  of 
manslaughter. 

4.  Though,  in  a  motion  for  new  trial,  it  be  alleged  that  a  principle  of  law  ap- 
parently applicable  to  the  case  was  not  charged,  the  supreme  court  will  not 
grant  a  new  trial,  where  there  is  no  verification  by  the  presiding  judge, 
either  that  the  charge  was  requested  or  that  it  was  not  given. 

5.  Inasmuch  as  a  new  trial  for  newly  discovered  evidence  should  not  be 
granted  unless  the  new  evidence  would  probably  produce  a  different  ver- 
dict, the  judge,  in  the  exercise  of  his  discretion,  may  hear  affidavits  for  and 
against  the  truth  of  the  alleged  new  facts,  and  for  and  against  the  credi- 
bility of  the  witnesses  by  whom  it  is  proposed  to  establish  them,  and  thus 
go  to  the  bottom  of  the  showing,  so  as  to  discover,  if  possible,  how  much 
of  true  substance  there  is  in  the  alleged  new  matter. 

6.  There  was  no  abuse  of  discretion  in  denying  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  the  new  evidence  being  chiefly  cumulative. 

Cfriminal  law.  Jury.  Charge  of  court.  Practice  in  the 
Supreme  Court.  New  trial.  Newly  discovered  evidence. 
Before  Judge  Underwood.  Polk  Superior  Court.  Feb- 
ruary Term,  1876. 
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Meeks  was  placed  od  trial  for  the  murder  of  Joho  lAt^tst- 
mick,  alleged  to  have  been  committed  on  the  6th  of  Janc^ 
1876.  He  pleaded  not  guilty.  The  evidence  made  a  clear 
case  of  Diurder,  and  tliejiiryeo  found.  The  defendant  moved 
fiir  a  new  trial  upon  the  following,  among  other  grounds; 

1st.  Because  the  court  erred  in  not  giving  the  law  of  at- 
curastantial  evidence  in  chai^,  and  in  not  explaining  to  tbe 
jury  their  right  to  find  a  verdict  of  guilty,  witli  a  recoramen- 
dation  to  mercy,  and  the  effect  of  such  recotntnendation. 

In  reference  to  this  ground,  it  is  only  necessary  to  stale  thit 
there  was  direct  evidence  to  show  that  the  defendant  was 
present,  with  a  pistol  in  his  hand,  at  the  time  deceased  wis 
killed,  and  that  he  admitted  that  he  shot  him. 

2d.  Because  the  court  erred  in  &iling  to  explain  to  the 
jury  the  penalty  of  each  of  the  grades  of  manslaughter,  merely 
reading  the  definitions  from  the  Code,  without  other  or  fur- 
ther ezplit  nations. 

3d.  Because  Milton  E.  McCamack,  one  of  the  jnrors  wlio 
tried  defendant,  and  who  was  8umm< 
citizen  of  the  state  of  Alabama  and 
of  Polk  and  state  of  Georgia;  for 
moved,  within  the  six  weeks  preo( 
bama  to  Polk  county. 

In  support  of  this  ground,  the  a 
taclied,  to  the  effect  that  they  were 
after  the  verdict  was  rendered.  . 
juror  that  he  moved  from  Georgia 
1874,  and  returned  to  the  county 
22d  of  December,  1875,  to  become 

There  were  incorporated  in  the 
based  on  the  failure  of  the  court  to 
of  law,  and  on  the  discovery  of  n 
The  record  and  bill  of  exceptions  fi 
quests  to  cliai^  were  made,  or  Ih 
quests  were  not  charged. 

The  newly  discovered  evidence  w 
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and  was  not  of  such  a  character  as  to  have  changed  the  result 
ID  case  of  a  second  trial.  The  court  allowed  a  counter  show- 
ing, by  which  the  credibility  of  the  newly  discovered  wit- 
nesses was  very  seriously  attacked,  and  to  this  the  defendant 
excepted. 

Two  of  such  witnesses  were  shown  to  have  been  confined 
in  jail  with  defendant,  one  for  hog  stealing  and  the  other  for 
larceny  from  the  house,  the  former  having  already  served  one 
term  in  the  penitentiary.  One^of  them  proposed  to  testify  to 
threats  on  the  part  of  deceased  to  kill  defendant.  The  other^ 
together  with  another  witness,  proiK)eed  to  show  that  defend- 
ant was  in  such  a  position  at  the  time  of  the  homicide  as  it 
would  have  been  impossible  for  him  to  have  done  the  killing. 
The  counter-affidavits  demonstrated  that  these  witnesses  were 
not  in  the  vicinity  of  the  place  of  the  homicide  at  the  time 
the  shooting  was  done. 

The  motion  was  overruled  and  the  defendant  excepted. 

John  W.  Woppord  ;  Wright  &  Fba^therston  ;  J.  A. 
Blance;  M.  F.  Thompson;  W.  M.  Sparks;  John  M. 
King  ;  C.  G.  Jones,  for  plaintiff  in  error. 

C.  T.  Clements,  solicitor  general ;  Dabney  &  Fouche^ 
for  the  state. 

BtiECKLET,  Judge. 

We  have  subjected  this  record  to  a  careful  and  thorougb 
scrutiny,  and  have  been  unable  to  discover  in  it  any  good  rea- 
son €oT  granting  the  prisoner  a  new  trial.  He  ap[)ears  to* 
have  been  legally  convicted,  after  a  full  and  fair  trial,'  upon 
evidence  not  only  warranting,  but  absolutely  requiring  the 
verdict.  For  a  sufficiently  elaborate  presentation  of  the  legal 
points  ruled  by  the  court,  I  refer  to  the  head-notes. 

Judgment  affirmed. 


Vol.  lvii.  23. 
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John  W.  BobinsoNi  solicitor  general,  plaintift  in  error,  w. 
Galbb  W.  Smith,  ordinaiy,  defendant  in  error. 

Where  a  prisoner  escapes  before  trial,  the  solicitor  general  is  only  entitled  to 
the  costs  which  hare  ac6rued  np  to  the  time  of  such  escape. 

Criminal  law.  Escape.  Coats.  Before  Judge  Johnson. 
Tattnall  Superior  Court.    April  Term,  1876. 

Reported  in  tbe  decision. 

John  W.  Bobinson,  by  Z.  D.  Harrison,  f(M-  plaintiff  in 
error. 

John  Milledge,  for  defendant. 

Warner,  Chief  Justice. 

The  only  question  made  by  the  record  and  bill  of  excep- 
tions in  this  case  is,  whether  the  plaintiff*  in  error,  as  solicitor 
genera],  was  entitled  to  full  costs,  as  prescribed  in  the  1646th 
section  of  the  Code,  when  the  defendant  esca|)es  before  trial 
and  conviction,  as  when  the  defendant  has  been  tried  and  con- 
victed. The  court  decided  that  he  was  not,  and  the  solicitor 
general  excepted. 

The  solicitor  general  claims  that  hi  is  entitled  to  full  costs 
when  the  defendant  escapes  as  he  would  be  after  trial  and  con- 
viction, under  the  provisions  of  the  4699th  section  of  the 
Code.  Construing  the  1646th  and  the  4699 tli  sections  to- 
gether, we  think  that  the  solicitor  general  is  only  entitled  to 
such  costs  as  have  accrued  up  to  the  time  of  tlie  defendant's 
escape — ^that  is  to  say,  86  00  for  drawing  the  indictment,  eta, 
and  no  more  than  is  allowed  him  by  the  fee  bill,  up  to  the  time 
of  trial,  in  cases  where  there  has  been  no  escape.  Tbe  solici- 
tor general  is  not  entitled  to  charge  the  full  costs  allowed  him 
by  the  fee  bill,  when  the  defendant  escapes,  as  he  would  be 
entitled  to  when  the  defendant  is  tried  and  convicted.  Whe- 
ther the  court  allowed  the  solicitor  general  the  costs  to  which 
be  was  lawfully  entitled,  up  to  the  time  of  the  escape  of  tbe 
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defendants,  we  are  not  able  to  ascertain  from  the  record  and 
bill  of  exceptions,  but  assuming  that  the  court  performed  its 
l^al  duty  in  that  respect,  we  affirm  the  judgment  of  the 
court  below. 
Judgment  affirmed. 


Jonathan  Collins  &  SoNef  a/.,plaintifi8  in  error,  w.  Dan- 
iel BuLLABD,  defendant  in  error. 

I.  As  to  the  counsel  fees,  this  case  is  identical  in  principle  with  that  of  J^cd- 
gers  vs.  HamilioHf  4g  Georgia  Reports^  604,  which  rules  that  the  fees  are 
not  recoverable. 

3.  That  suit  was  brought  in  a  court  of  record  for  a  given  cause  of  action  and 
afterwards  dismissed,  cannot  be  proved  by  parol,  where  no  excuse  is  shown 
for  not  producing  better  evidence. 

3.  The  verdict  may  be  amended  by  separating  principal  and  interest,  though 
the  jury  have  dispersed  by  consent  of  counsel  and  with  leave  of  the  court, 
after  agreeing  upon  the  verdict  and  before  delivering  it  into  court,  the 
amendment  being  made  when  the  verdict  is  returned  and  read. 

Negotiable  instruments.  Contracts.  Attorney.  Evidence. 
Verdict.  Amendment.  Practice  in  the  Superior  Court.  Be- 
fore Judge  Hill.   Bibb  Superior  Court.    April  Term,  1876. 

Bullard  brought  complaint  against  Collins  &  Son  as  ac- 
ceptors and  indorsers,  and  Collins,  Flanders  &  Company  as 
indorserSj  on  the  following  acceptance : 

<'  $1,682  23.  Maook,  Georgia,  April  6th,  1872. 

''  Seven  months  after  date  please  pay  to  the  order  of  our- 
selves (1,687  23,  for  value  received  in  provisions,  as  an  ad- 
vance on  my  present  growing  crop  of  cotton,  all  of  which 

hereby  promise  to  deliver  to  you,  at  your  warehouse,  io 

time  to  be  sold  so  that  the  proceeds  may  be  applied,  at  its 
matarity,  to  the  payment  of  this  draft.  Binding  also  hereby, 
my  crop  of  corn,  ray  stock  of  all  kinds,  for  the  full  and  punc- 
tual performance  of  the  above  obligation,  and  the  payment 
of  all  costs  and  counsel  fees  incurred  in  the  premises^  and 
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giving  you  hereby  full  and  l^al  ooDtrol  of  the  same,  wid 
power  to  traDsfer  this  lien, 

(Signed)  W.  B.  TARVER  &  BROTHEIt. 

"To  J.  CoIHds  <&  Son,  Macon,  Ga. 
"Accepted  29tli  April,  1872, 

"  JoKATHAM  Collins  &  Son. 
"  Indorsed : 

"  W,  B,  Tabver  &  Brother, 

"  J,  Collins  &  Son, 

"  Collins,  Flanders  iftCouPANT," 

The  defeudaot*  pleaded  the  general  issue,  payment,  and  se*- 
ofT  of  9327  09,  OQ  account  of  usury  paid  to  plaintiff  by  de- 
fendants. 

The  evidence  showed  t 
the  draft  had  been  paid,  bi 
applied  a  portion  of  such 
due  for  making  the  coUei 
instituted  by  them.  The 
counsel  fees.     This  presen 

If  liable  on  the  draft 
upon  the  usury  paid  plai 
avoid  the  statutory  bar,  i 
for  such  usury,  in  time,  in 
of  such  suit,  and  a  reaewa) 
within  six  mouths  from  su 
and  its  dismissal,  defenda! 
This  the  oourt  refused  to  \ 

When  the  case  was  sub 
oouQsel,  the  court  inatrucb 
upon  a  verdict  during  reoi 
to  their  foreman,  and  retun 
eordingly,  when  oourt  oo: 
returned  the  sealed  packag 
sented  the  following  verdit 

"We,  the  jury,  find  for  l 
and  interest  to  dale," 
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Whereupon  the  courts  over  defendauts'  objection,  allowed 
the  verdict  to  be  amended  by  the  jury  so  as  to  read  as  follows: 
"We,  the  jury,  find  for  the  plaintiff  $86  59,  being  forprinci- 
pal,  and  $36  45  interest  to  date." 

The  defendants  moved  for  a  new  trial  upon  the  following, 
among  other  grounds : 

1st.  Because  the  court  charged  the  jury  that  the  acceptors 
and  indorsers  were  primarily  liable  on  the  draft  for  reason- 
able counsel  fees. 

;  2d.  Because  the  court  refused  to  charge,  timt  the  lien  for 
attorneys'  fees,  was  not  a  good  lien  under  the  act  of  1866,  au- 
thorizing liens  to  secure  the  payment  of  money  due  for  pro- 
visions, and  that  such  fees  were  not  recoverable  in  a  suit  at 
law  for  the  debt 

3d.  Because  court  erred  in  rejecting  the  parol  evidence  as  to 
tlie  suit  for  usury  in  Twiggs,  and  the  dismissal  of  the  same. 

4th.  Because  the  court  erred  in  allowing  the  verdict  to  be 
amended  in  the  manner  above  stated,  ailer  it  was  returned. 

The  motion  was  overruled  and  the  defendants  excepted. 

B.  F.  Lyon  ;  A.  Proudfit,  for  plaintiffs  in  error. 
Lanieb  &  Anderson,  Hill  &  Harris,  for  defendant. 

Bleckley,  Judge. 

1.  In  the  matter  of  counsel  fees,  we  find  it  impossible  to 
distinguish  this  case,  in  principle,  from  that  of  Rodgera  vs. 
JBamiUon,  49  Georgia  BeportSj  604.  If  that  case  was  cor- 
rectly ruled,  the  fees  are  not  recoverable. 

2.  The  dismissal  of  a  suit  in  a  court  of  record  is  provable 
by  the  record.  Until  it  be  shown  that  a  transcript  cannot  be 
obtained,  no  inferior  evidence  is  admissible  to  show  the  ex- 
istence of  the  suit,  or  what  became  of  it,  where  these  questions 
are  directly  in  issue,  as  in  the  present  case. 

3.  It  was  not  improper  to  amend  the  verdict^  under  the 
circumstances  detailed  in  the  record. 

Judgment  reversed. 
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The  Central  Railroad  and  Banking  Company  vs.  G.  T.  Rogers*  Sons. 

The  Central  Railroad  and  Banking  Company,  plain- 
tifip  in  error,  V8.  Qeoroe  T.  Rogers'  Sons,  defendants  in 
error. 

(Jackson,  Judge,  having  heen  of  counsel,  did  not  preside  in  this  case.) 

1.  Certain  depositions  were  excluded  because  the  responses  to  the  cross-inter- 
rogatories were  not  full.  The  court  ordered  that  they  be  re-executed,  the 
original  answers  remaining  of  file  in  the  clerk's  office.  Instead  of  this  the 
entire  package  was  returned  for  re-execution,  and  both  sets  of  answen  were 
ofiTered  together  at  a  subsequent  term  to  which  the  case  had  been  contin- 
ued : 

/feU,  that  objection  made  thereto  after  the  case  was  submitted  to  the  juiy, 
was  properly  overruled. 

2.  Where  two  arbitrators,  to  whom  a  verbal  submission  had  been  made  as  td 
the  injury  to  certain  goods  shipped  over  a  line  of  railroads,  but  who  were 
not  sworn  and  did  not  examine  any  witnesses,  reported  in  writing  that,  at 
the  request  of  the  parties,  they  had  examined  the  flour  in  controversy  and 
found  it  damaged  ^i  25  per  barrel,  and  that  it  was  in  such  condition  pre- 
vious to  shipment : 

JleUf  that  it  was  not  error  in  the  court  to  charge  that  such  a  report  could  do 
*'  no  more  than  show  the  damage  to  the  flour,  if  that." 

3.  Where  goods,  receipted  for  as  in  good  order  by  the  first  of  a  connecting 
line  of  railroads,  are  delivered  in  a  damaged  condition  to  the  consignee, 
the  last  road,  being  sued  therefor,  may  show  that,  though  apparetUiy  in 
good  order,  they  were  damaged  before  shipment. 

Interrogatories.  Practice  in  the  Superior  Court.  Arbi- 
trament and  award.  Charge  of  court.  Railroads.  Before 
Judge  Hill.    Bibb  Superior  Court.     October  Term,  1875. 

Reported  in  the  decision. 

R.  F.  Lyon,  for  plaintiff  in  error. 

Lanier  &  Anderson,  Hill  &  Harris,  for  defendants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiffii  against  the  de- 
fendant to  recover  for  damage  done  to  eighty  barrels  of  float 
sliip|>ed  over  its  road,  in  consequence  of  the  damaged  condi- 
tion of  the  flour  at  the  time  of  the  delivery  thereof  to  ib^ 
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plaintiffs  at  Macon.  On  the  trial  of  thecase^  the  jury,  under 
the  charge  of  the  court,  found  a  verdict  in  favor  of  the  plain- 
tiffs for  the  sum  of  $140  00  besides  interest. 

It  appears  from  the  bill  of  exceptions  that  during  the  prog-' 
ressof  the  trial,  the  plaintiff  offered  in  evidence  the  interroga- 
tories and  answers  of  two  witnesses,  which  had  been  offered  on 
a  former  trial  of  the  case  and  rejected  by  the  court  because 
the  witnesses  had  failed  fully  to  answer  the  defendant's  cross- 
interrogatories,  the  court  directing  that  said  interrogatories 
should  be  sent  back  to  be  re-executed,  retaining  the  answers 
of  the  witnesses  in  the  clerk's  ofiBce,  which  was  not  done,  but 
the  answers  were  sent  back  with  the  interrogatories  to  be  re- 
executed,  and  returned  in  tlie  same  envelop. 

The  court  overruled  the  defendant's  objection  to  the  reading 
of  the  interrogatories  in  evidence,  on  the  ground  that  the  ob- 
jection should  have  been  made  before  the  case  was  submitted 
to  the  jury,  to  which  the  defendant  excepted. 

It  appears  from  the  evidence  in  the  record,  that  the  flour 
was  shipped  from  Louisville  to  Macon,  and  receipted  for  as 
in  good  order,  as  through  freight,  accompanied  by  a  through 
freight  list,  and  when  it  arrived  in  Macon  it  was  damaged  by 
having  been  wet.  It  also  appears  from  the  evidence,  that 
when  it  was  discovered  that  the  flour  had  been  damaged,  on  its 
arrival  in  Macon,  a  survey  was  had,  as  was  usual  with  the 
railroads  and  merchants  in  Macon,  to  adjust  and  settle  the 
damages,  and  Messrs.  Rice  and  Goode,  to  whom  the  matter 
was  referred,  reported  in  writing,  that  at  the  request  of  the 
plaintiffs^  and  the  agent  of  defendant,  they  had  examined  the 
flour.and  found  it  badly  damaged  by  water,  to  the  extent  of 
$1  76  per  barrel,  and  that  said  shipment  was  in  that  condi- 
tion previous  to  shipment,  but  they  were  not  svirorn,  and  ex- 
amined no  witnesses.  It  also  appeared  from  the  evidence  of 
some  of  the  witnesses  that  the  flour  was  apparently  in  good 
order  U{)on  its  arrival  in  Macon,  though  one  of  the  plaintiffs 
testified  that  he  discovered  water  stains,  and  signs  of  the  bar- 
rels having  been  wet,  which  caused  him  to  examine  the  flour. 
There  is  also  evidence  in  the  record  going  to  show  that  the 
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flour  must  have  beea  damaged  before  Bbipment,  but  the  vt'i' 
dence  was  conflicting  id  relation  to  tliia  point  in  the  case.  The 
court  charged  the  jury  to  the  eflect,  that  inasmuch  as  thesor- 
veyors,  Rice  and  Qoode,  were  not  sworn,  and  did  not  ezamine 
witnesBes,  and  there  being  no  submiaeion  in  writing  by  the 
parties,  their  report  or  award,  did  not  Amount  to  anjthing 
more  than  to  show  the  value  of  the  damage  done  to  the  floor, 
if  that ;  to  which  charge  the  defendant  excepted. 

The  court  further  charged  the  juiy,  amongst  other  things, 
"that  if  the  Bhipment  of  flour  was  made  on  the    16th  of 
July,  1873,  on  a  Louisville  and  Nashville  railroad  car,  through 
to  MoDon,  and  tlie  flour  received  at  the  starting  point '  as  in 
'  good  order,'  then  the  defendant  was  liable  to  plaiotills  for  the 
amount  of  damage  on  the  flour  from  I: 
the  damage  was  done  on  the  load  of 
the  several  connecting  roads  over  w 
starting  point,  and  the  defendant  wai 
under  this  state  of  fiicts,  if  true,  alt 
this  damaged  condi^on  before  it  Jeft  I 
maDufaclured  and  was  carried  aboan 
charge  the  defendant  excepted. 

1.  There  was  no  error  in  ovemilin 
tions  to  the  plaiutifis'  interrogatori< 
had  been  re-executed  under  the  ord 
turned,  and  the  same  rule  in  reger 
applicable  to  them  as  any  other  interi 

2.  In  view  of  the  loose  and  uncerti 
question  of  damages  was  submitted,  i 
by  Messrs.  Rice  and  Goode,  as  set  fbi 
no  error  in  the  chaise  of  the  coort 
thereof  as  evidence  before  the  jury. 

3.  In  our  judgment,  the  following 
court  was  error,  in  view  of  the  oo 
whether  the  flour  was  dama^  befoi 
wards,  to-wtt:  "And  the  defendant 
tifi,  under  this  state  of  bets,  if  true 
in  this  damaged  condition  before  it  U 
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was  manufactured  and  was  carried  aboard  tlie  cars/'  It  is  true 
that  the-2084th  section  of  the  Code  declares  that  where  there 
are  several  connecting  railroads  under  different  companies, 
the  }&9t  company  which  has  received  the  goods  in  '^good 
order,^  shall  be  responsible  to  the  consignee  for  any  damage, 
open  or  concealed,  done  to  the  goods,  and  sncli  companies  shall 
settle  among  themselves  the  question  of  ultimate  liability. 

The  precise  question  is,  when  the  goods  have  been  received 
by  the  railroad  company  from  the  shipper,  in  apparently  good 
order,  and  receipted  for  as  being  in  good  order,  can  the  de- 
fendant, when  sued  for  the  alleged  damage  done  to  the  goods, 
rebut  the  presumption  of  its  |7nma/act6  liability  therefor,  by 
evidence  going  to  show  that  the  damage  was  not  done  to  the 
goods  on  eitiier  of  the  lines  of  railroad  over  which  the  goods 
were  carried,  but  that  the  damage  was  done  to  the  goods  be- 
fore the  same  were  received  by  either  of  the  connecting  rail- 
roads ?     The  section  of  the  Code  before  cited  evidently  con- 
templates damage  done  to  the  goods  hy  the  railroad  oompameSy 
and  not  damage  done  to  the  g(9uds  before  the  same  were  re- 
ceived by  the  railroad  companies,  or  either  of  them.    For 
example,  if  the  agent  of  a  railroad  company,  at  the  place  of 
shipment,  should  receive  a  cask  of  crockery-ware  apparently  in 
good  order,  and  should  receipt  for  the  same  as  in  good  order, 
and  when  received  by  the  consignee  one-half  of  it  was  broken, 
ought  the  railroad  company,  when  sued  for  the  alleged  dam- 
age done  on  its  road  or  its  connecting  roads,  be  prevented 
from  showing,  if  it  can  do  so,  that  the  damage  was  not  done 
to  ttie  crockery  on  either  of  the  railroads  over  which  it  had 
been  shipped,  but  that  the  damage  was  done  to  the  crockery 
before  shipment?    The  same  principle  would  be  applicable 
k>  the  shipment  of  barrels  of  flour  as  to  a  cask  of  crockery- 
ware,  when  the  same,  from  the  external  appearance  thereof, 
were  apparently  in  good  order.     When  the  goods  have  been 
receipted  for  to  the  shipper  as  being  in  good  onler,  that  is 
prima  facie  evidence  of  that  &ct  as  against  the  company  and 
its  connecting  roads  in  case  the  goods  are  damaged,  but  that 
will  not  prevent  the  defendant  from  showing,  if  it  can  do  so, 
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that  th«  damage  complaitied  nf  was  not  done  on  either  of  the 
Goonecting  roatla  over  which  tho  goods  were  shipped,  but  thit 
the  damage  oomplained  of  was  dooe  tu  the  gootls  hefore  the 
shipment  thereof.  In  order  to  do  this,  however,  the  burdea 
of  proof  is  on  tlie  defendant.  Tlie  charge  of  the  court  ei- 
duded  from  the  consideration  of  the  jury  that  portion  of  tbe 
defendant's  evidence  which  went  to  show  that  the  flour  ma 
damaged  before  the  ehipmeat  tiiereof. 
Let  the  judgtaeot  of  tbe  coart  below  be  reversed. 


The  City  of  Atlanta,  plaintiff 

EXANDE8  &  COMPAHT  d  ol., 


I.  A  chartered  railroad,  with  all  rights  and 
tain  to  it  as  an  initrument  of  tiansportalion, 
cbise  of  the  corporation  to  be  a  body  pClitii 
plied  to  (he  payment  of  its  just  debts ;  and 
puiposc,  in  this  state,  under  ■  judgment  al 

3.  But  the  judgment,  and  the  execution  foUi 
moulded,  in  substantial  compliance  with  si 
Code  ;  if  not  in  all  cases,  certainly  in  a  ca: 
ance  of  the  charter,  has  been  located  ani 
counties, 

3.  A  sale  under  an  execution  not  thus  moi 
sheriff,  may  be  arrested  by  an  affidavit  of  1 
poration,  through  its  proper  officen. 

4.  Such  a  sale,  though  consummated  without  I 
and,  consequently,  the  rights  of  other  creditc 
not  be  lost.  And  if  injunction,  at  the  ins 
could  be  granted  at  all,  to  prevent  (be  intei 
would  be,  (hat  the  executive  officer  of  (he 
to  interpose  an  af&davit  of  illegality,  and  h] 
request  had  been  omitted  for  some  snfficjen' 

5.  The  judgment  from  which  the  execution  i 
void  as  a  general  judgment,  whether  the  1 
sustainable  or  not;  and  it  is  ameitdable  by 
tions  Tor  making  sole  of  the  property,  and  I 
conformity. 
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6.  The  declaration  is  sufficient ;  and  the  clerical  error  in  the  date  of  filing,  is 
amendable  by  the  date  of  the  process,  fortified,  as  it  is,  by  the  return  of 
service. 

Railroads.  Corporationfl.  Levy  and  sale.  Executions. 
Illegality.  iDJunction.  Judgments.  Amendment.  Lien. 
Before  Judge  Peeples.  Fulton  county.  At  Chambers. 
August  20thy  1876. 

The  City  of  Atlanta  filed  i(s  bill  against  Grant^  Alexander 
&  Company,  making,  in  brief,  the  following  case: 

Complainant  is  interested  in  the  corporation  known  as  the 
Western  Railroad  Company,  either  as  a  stockholder  or  creditor, 
to  the  amount  of  $300,000  00.  In  the  year  1854,  said  company 
was  incorporated  for  the  purpose  of  constructing  a  railroad  from 
the  city  of  Atlanta,  through  or  near  Villa  Rica,  or  Carroll- 
ton,  in  Carroll  county,  and  beyond,  westwardly,  to  the  Ala- 
bama line,  and  authority  was  granted  to  it  to  build  the  road, 
to  equip,  use  and  enjoy  it,  with  all  the  rights,  etc.,  granted  to 
the  Central  Railroad  and  Banking  Company.  The  complain- 
ant subscribed  to  the  stock  of  said  Georgia  Western  Railroad 
to  the  amount  of  $300,000  00.  The  road  was  located  through 
the  counties  of  Fulton,  Cobb,  and  a  part  of  the  way  through 
the  county  of  Carroll.  The  right  of  way  was  secured  by 
deeds  from  the  owners  of  lands  over  which  the  road  was  to 
run,  and  covered  the  fee  simple  title  for  railroad  purposes. 

On  the  4tli  of  May,  1872,  a  contract  was  entered  into  be- 
tween the  company  and  the  defendants  for  the  construction  of 
the  road  from  the  city  of  Atlanta  to  the  Alabama  line.  By 
an  act  of  the  legislature,  the  company  was  authorized  to  con- 
struct the  road  on  the  right  of  way  of  the  Western  and  Atlan- 
tic Railroad  within,  and  adjacent  to,  the  city  of  Atlanta,  and 
to  any  distance  east  of  the  Chattahoochee  river.  Said  right 
of  way  is  the  property  of  the  state,  and  the  right  to  use  the 
same  was  alone  granted  to  the  Georgia  Western.  The  de- 
fendants entered  upon  the  work  and  prosecuted  it  until  the 
early  part  of  the  year  1874,  when  it  was  suspended.  The 
road  was  constructed  into  Carroll  county,  but  not  to  the  state 
line. 
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On  tlie  18th  of  April,  1874,  the  defendaDtti  filed,  in  the 
clerk's  office  of  Fulton  county,  a  claim  of  lien,a8  contraclon, 
for  their  work  ant)  materials,  on  the  grading,  culverts  and 
sppDrtenances  of  the  road,  and  the  premises  or  real  estate  on 
which  it  was  erected,  together  with  the  depot  grounds  and  all 
other  real  estate  connected  with  the  road  or  belonging  to  the 
company,  including  the  right  of  way  and  the  franchiees  thereof. 
The  amount  alleged  to  be  due  them  was  $40,699  87,  besides 
interest.     Similar  claims  of  lien  were  filed  in  the  clerks' 
offices  of  Cobb  and  Douglass  counties  on  the  5th  of  May  1^1- 
-towing.     It  does  nut  appear  from  the  papers  when  the  work 
was  completed.     It  is  stated  in  the  claim  of  lieu  that  it  was 
completed  since  the  1st  of  March,  1874,  and  in  the  declara- 
tion based  thereon,  it  is  averred  that  the  indebtedness  existed 
on  the  16th  of  March,  1874.     Complainant  is  informed  and 
believes  that  there  waa  no  work  done  after  the  Ist  of  March, 
1874.     At  the  date  of  the  contract,  and  at  the  dates  of  doing 
the  work  and  furnishing  the  material,  the  law  re<tuired  the 
record  of  the  claim  to  be  made  within  thirty  days  after  the 
completion  of  the  work.     This  waa  unt  done.     In  any  even^ 
had  the  law  been  complied  \ 
to  the  railroad,  and  could  nc 
of  the  other  property  describ 
road  itself,  the  description  of 
indefinite,  it  being  desorihed 
of  Atlanta,  in  said  county  o 
along  the  line  of  the  Westei 
wardly,  through  the  counties 
toward  the  state  of  Alabam 
1874,  a  suit  was  commenced 
defendants,  for  the  enforcemt 
next  term  of  the  court  was  t( 
was  less  than  twenty  days  frc 
process  appears  to  have  been 
Attached  to  the  petition  ther 
but  it  is  dated  July  17th,  . 
peared  or  made  defense  in  thi 
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1875|  a  judgment  was  rendered  by  the  oourt  without  the  in- 
tervention of  a  jury.  The  amount  of  the  debt  was  fixed,  and 
it  was  further  determined  that  the  plaintifis  (Grant,  Alexan- 
der &  Company)  had  a  lien,  which  was  thereby  foreclosed,  on 
'Hhe  grading,  culverts,  and  appurtenances  of  the  Georgia 
Western  Railroad,  and  the  premises  or  real  estate  on  which 
said  railroad  is  erected  or  built,  together  with  the  depot 
grounds  and  all  real  estate  connected  with  said  road,  including 
the  right  of  way  and  francliises  of  the  defendant." 

This  judgment  was  void,  because  the  court,  without  the  in- 
tervention of  a  jury,  had  no  jurisdiction  to  determine  the 
questions  of  fact  involved  except  as  to  the  amount  of  the  debt. 
The  law  gave  no  such  lien.  The  right  of  way  was  a  fee  sim- 
ple title  to  lands,  and  the  lands  were  nowhere  described.  The 
franchiises  of  the  company  were  not  the  subject  of  levy  and 
sale.  It  did  not  appear  when  the  debt  became  due,  nor  what 
the  contract  was.  If  the  declaration  was  filed  on  September 
17tb,  1874,  the  judgment  was  rendered  at  the  appearance 
term.  No  efibrt  was  made  by  any  of  the  officers  of  the  com- 
jmny  to  avert  this  judgment.  Subsequeutly  an  execution 
issued  iu  which  the  sheriff  is  commanded  to  seize  the  property 
according  to  the  description  in  the  judgment  On  July  3d, 
1876,  a  levy  was  made  as  follows : 

''Levied  the  within^,  /a.  upon  one  acre  of  land,  more  or 
less,  in  land  lot  seven ty^eight,  of  the  fourteenth  district  of 
Fulton  county,  lying  and  being  in  the  first  ward  of  the  dty 
of  Atlanta,  and  bounded  on  the  north  by  Simpson  street,  east 
by  the  right  of  way  of  the  Western  and  Atlantic  Railroad, 
Boath  by  Rock  street,  and  west  by  Elliott  street  Also,  upon 
a  lot  containing  three  acres,  more  or  less,  lying  and  being  in 
the  first  ward  of  the  city  of  Atlanta,  constituting  a  part  of 
land  lot  seventy-eight,  in  the  fourteenth  district  of  Fulton 
<30tinty,  and  bounded  north  by  Rock  street,  east  by  the  right 
of  way  of  the  Western  and  Atlantic  railroad,  south  by  Thui^ 
mood  street,  and  west  by  Elliott  street,  both  of  said  lots  in  the 
poesession  of  Georgia  Western  Railroad  Company,  and  levied 
on  as  their  property.    Also,  upon  the  franchises  of  the  Geor- 
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gia  Western  Railroad  Company;  also,  upon  the  right  of  waj 
(having  a  width  of  two  hundred  feet,)  and  the  grading,  cul- 
verts and  appurtenances  and  the  premises  or  real  estate  npon 
which  the  Georgia  Western  Railroad  is  erected  or  built ;  which 
said  railroad  as  graded  commences  at  the  citj  of  Atlanta,  in 
the  county  of  Fulton,  and  extends  partly  along  the  line  of 
the  Western  and  Atlantic  Railroad,  westwardly,  through  Ful- 
ton and  Cobb  counties,  into  Douglass  connty,  near  and  west 
of  Douglassville;  said  right'of  way,  grading,  etc.,  in  the  pos- 
session of  the  Greoi^ia  Western  Railroad  Company,  pointed 
out  in  the^./a.  and  levied  on  as  the  property  of  said  Geor- 
gia Western  Railroad  Company/' 

The  sheriff  has  advertised  the  property  for  sale  at  the  courtr 
house  door  in  the  county  oi  Fulton,  on  the  first  Tuesday  in 
March,  1876.     The  advertisement,  in  the  description  oF  the 
property  proposed  to  be  sold,  follows  the  levy.     The  mere 
right  to  use  and  occupy  the  right  of  way  of  the  Western  and 
Atlantic  Railroad,  was  granted  to  the  Greorgia  Western  Rail- 
road Company,  and  cannot  be  sold.     Much  of  the  work  for 
which  defendants  claim  a  lien  was  done  upon  such  right  of 
way.    The  lands  lie  in  three  different  counties.     The  sheriff 
proposes  selling  them  all  at  the  court-house  door  of  Fultoa 
county.    The  franchises  of  the  company  cannot  be  sold  by 
the  sheriff.    The  company  has  other  creditors  besides  defend- 
ants, who  are  unknown  to  complainant.    If  the  defendants 
are  allowed  to  make  the  sale  as  advertised,  the  property  wiU 
necessarily  be  sacrificed.    The  complications  surrounding  it 
are  so  great  that  purchasers  would  be  unwilling  to  bid  or  pay 
anything  like  the  value  of  the  property.    The  sale,  if  made, 
will  cast  a  cloud  upon  the  title,  and  will  effectually  defeat  the 
entire  enterprise. 

The  officers  and  managers  of  the  company,  who  are  trustees 
for  the  stockholders  and  creditors,  are  making  no  effort  to 
prevent  this  unlawful  sale.  Unless  interference  should  coiae 
from  some  other  quarter,  the  sale  will  be  made.  The  large 
interest,  whether  it  be  as  a  stockholder  or  a  creditor,  that  this 
complainant  has  in  the  trust  property  and  fund  which 
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about  to  be  destroyed  and  lost,  aud  the  great  public  interests 
involved^  entitle  tiiis  complainant,  as  it  respectfully  insists,  to 
be  heard  in  reference  thereto.  AH  of  the  property  levied  on 
18  essential  to  the  enjoyment  of  the  franchise  of  the  company. 
The  road  cannot  be  constructe<l  and  used  without  this  prop* 
erty. 

Complainant  prays  as  follows:  That  Grant,  Alexander  & 
Company,  and  A.  M.  Perkerson,  sheriff  of  Fulton  county,  be 
made  defendants  to  this  bill,  and  that  process  issue  for  them ; 
that  the  entire  proceedings  embraced  in  exhibit  A  be  declared  to 
be  void ;  that  the  defendants  be  enjoined  from  making  the  con- 
templated sale,  and  from  interfering  with  the  property;  that,  if 
necessary,  the  creditors  of  the  Georgia  Western  Railroad  Com- 
pany may  make  themselves  parties;  that  the  company  itself 
be  made  a  party;  that  the  rights  of  all  the  creditors,  embrac- 
ing Grant,  Alexander  &  Company^  may  be  ascertained,  and 
if  a  sale  of  the  property  be  necesj^ry,  that  it  be  made  in  sucli 
manner  as  may  be  best  for  all  the  parties  in  interest;  and  that 
other  and  general  relief  be  granted. 

Exhibit  A  embraced  the  claim  of  lien,  the  suit  thereon,  the 
judgment,  execution,  levy  and  advertisement.  From  this  it 
appeared  that  the  suit  was  filed  September  17th,  1874,  though 
the  process  was  dated  July  17th,  1874,  and  though  the  entry 
of  service  by  the  sheriff  bore  date  July  23d,  1874.  The 
declaration  on  the  lien  contained  also  a  general  count  for  the 
snm  claimed  as  balance  due  on  contract.  The  execution  stated 
the  sum  for  which  the  judgment  was  rendered  to  have  been 
recovered,  by  Grant,  Alexander  &  Company,  "  by  a  general 
judp^ment  and  decree  of  foreclosure  of  lien." 

The  answer  of  the  defendants,  and  the  affidavits  in  sup- 
port thereof,  are  omitted  as  immaterial  here.  It  was  satis- 
^UJtorily  shown  that  the  date  of  tlie  filing  of  the  suit  in  office, 
as  it  appeared  upon  the  original  declaration,  was  a  clerical 
error,  and  that  such  suit  was  in  fact  commenced  early  in  July, 
1874. 

The  chancellor  refused  the  injunction,  and  the  complain- 
ant excepted. 
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The  City  of  Atlanta  vs.  Grant,  Alexander  &  Company. 

John  L.  Hopkins;  W.  T.  Newman,  for  plaintiff  in  error. 

Candler  &  Thohson;  A.  W.  Hammond  &  Son,  for  de- 
fendants. 

Bleckley,  Judge. 

The  franchise  to  be  a  corporation  is  what  constitutes  an  ar- 
tificial person.  That  is  breath  or  being,  and  not  property. 
You  cannot  sell  it,  any  more  than  you  can  sell  the  life  of  a 
man.  But  things,  and  the  right  to  use  things  for  profit,  are 
property,  whether  in  the  hands  of  a  corporation  or  of  a  nat- 
ural person.  A  chartered  railroad  is  property.  The  riglits 
and  privileges  conferred  by  charter  to  use  it  as  an  instrument 
of  transportation,  are  also  property;  for  they  adhere  to  it  as 
accessories  or  incidents,  and  adds  to  its  value.  Indeed,  they 
give  it  its  chief  value.  Without  them,  the  railroad,  as  such, 
would  be  almost,  or  quite,  useless.  To  own  it,  would  be  like 
owning  a  horse,  with  no  riglit  to  ride  him,  or  drive  him — no 
right  to  put  him  to  labor.  This  would  be  owning  materials, 
merely;  the  iron  and  timbers,  the  earth  and  masonry,  of  the 
railroad;  or  the  hide  and  flesh  and  bones  of  the  horse. 

Whatever  belongs  to  a  corporation  is  subject  to  be  applied 
to  the  payment  of  its  debts.  It  has  no  exempt  property.  In 
this  state,  only  the  heads  of  families  are  entitled  to  withhold 
any  of  their  assets  firom  creditors.  All  other  debtors  must  pay 
if  they  can.  Their  property,  both  legal  and  equitable,  is  all 
subject.  What  cannot  be  reached  by  strictly  legal  process,  may 
be  brought  in  by  appealing  to  the  powers  of  a  court'of  equity, 
or  to  the  equitable  powers  of  a  court  of  law.  Under  our  pe- 
culiar system,  the  latter  court  may  generally  administer  as  am- 
ple relief  as  a  court  of  equity ;  and  such  relief,  we  think,  may 
be  reached,  in  the  present  case,  by  amending  the  judgment. 
But,  for  the  reasons  indicated  in  the  third  and  fourth  head- 
notes,  the  denial  of  the  injunction  was  proper. 

Judgment  affirmed. 
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Farrell  et  aL  vs.  The  Commissioners,  etc.,  of  Floyd  County. 

William  Fabbell  et  al.,  plaintiffs  in  error,  vs.  The  Com- 
missioners OP  B0AD8  AND  Revenue  op  Floyd  Coun- 
ty, defendants  in  error. 

The  act  of  1850  (CobVs  Digest,  540,)  which  provided  that  compensation  be 
paid  physicians  summoned  to  hold  ^osf  mortem  examinations  at  coroners' 
inqaests,  out  of  the  county  treasury,  was  superseded  by  the  Code.  The 
power  of  coroners  to  summon  physicians,  at  the  expense  of  the  county,  is 
now  limited  to  cases  where  the  verdict  of  the  jury  suggests  death  from 
poison. 

Coanty  matters.  Inquests.  Before  Judge  Undebwood. 
Floyd  Superior  Court     January  Term,  1876. 

J.  W.  Glenn,  by  brief,  for  plaintiffs  in  error. 

Alexandeb  &  Weight,  for  defendants. 

Wabneb,  Chief  Justice. 

This  was  an  application  by  two  physicians  for  a  mandamus 
to  compel  the  commissioners  of  roads  and  revenue  of  Floyd 
county  to  pay  them  their  respective  accounts  for  attending 
two  coroner's  inquests  and  making  post  mortem  examinations 
of  two  persons  who  came  to  their  death  by  external  violence. 
The  court  refused  the  mandamusy  and  the  plaintifis  excepted. 

The  only  question  in  this  case  is,  whether  the  act  of  1850 
(Cobb's  Digest,  640,)  is  now  of  force,  or  whether  it  was  su- 
perseded by  the  Code  of  1863.  In  our  judgment,  the  act  of 
1850  is  s^per8eded  by  the  Code  of  1863,  which  is  the  same  as 
in  Irwin's  Revised  Code  and  in  the  Code  of  1873,  so  far  as 
relates  to  the  examination  of  dead  bodies  by  physicians  at 
coroner's  inquests  at  the  expense  of  the  county :  New  Code, 
section  4109.  The  codifiers  of  the  Code  of  1863  entered 
upon  the  subject  matter  of  coroners'  inquests  and  physicians' 
fees  and  r^ulated  the  same ;  the  general  assembly  adopted 
their  report  as  the  law  of  the  state  in  relation  to  that  subject, 
irbich  is  to  be  found  in  the  4109th  section  of  the  Code  of 
1873.    That  section  declares  that  ^4f  the  verdict  of  the  jury 
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suggests  that  the  death  was  caused  by  poison,  the  ooroDer 
shall  have  power  to  cause  an  accurate  examination  of  the  con- 
tents of  the  stomach  and  Intestines  by  skilful  physicians,  and 
the  reasonable  expenses  of  such  examination  shall  be  paid  out 
of  the  county  treasury."  This  appears  to  be  the  latest  l^is- 
lative  declaration  as  to  the  power  of  coroners  to  cause  physi- 
cians to  examine  dead  bodies  at  coroners'  inquests,  at  the 
expense  of  the  county,  which  does  not  include  the  examina- 
tions made  by  either  of  the  relators. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Benedict,  Hall  &  Company,  plaintiffs  in  error,  t?*.  John 

N.  Webb,  defendant  in  error. 

1.  Property  mortgaged  in  1870  without  any  waiver  of  homestead,  being 
claimed  as  a  homestead  in  1 871,  the  mortgagee,  who  had  filed  objections, 
withdrew  the  same  and  granted  further  indulgence,  on  condition  that  the 
homestead  be  set  apart  subject  to  the  mortgage,  which  was  done  accord- 
ingly, and  the  mortgagor's  wife  died  in  a  few  days  thereafter :  he  baring 
no  minor  children,  the  specific  homestead  right  concerning  which  the  par- 
ties made  their  agreement  terminated  for  all  time. 

2.  Afterwards,  the  mortgagor  married  ag^n,  went  into  bankruptcy,  and,  in 
1875,  procured  the  same  property  to  be  set  apart  to  him  by  the  assignee  in 
bankruptcy,  as  a  homestead :  this  second  homestead,  being  based  on  the 
existence  of  a  new  family,  is  lawful;  is  unaffected  by  the  agreement  touch* 
ing  the  first ;  and,  so  long  as  it  exists,  the  property  is  not  subject  to  lery 
and  sale  under  the  mortgage. 

Homestead.   Waiver.   Mortgage.    Before  Judge  Wright. 
Upson  Superior  Court.     November  Term,  1876. 

Report  unnecessary. 

J.  A,  Gotten,  for  plaintiff  in  error. 

M.  H.  Sandwich  ;  Speer  &  Stewart,  for  defendant. 
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Bleckley,  Judge. 

• 

The  debt  was  contracted  witliout  waiver  of  homestead.  The 
creditor,  however,  resisted  when  tlie  debtor  sought  to  have  a 
liomestead  set  apart  to  him  out  of  the  mortgaged  property. 
An  adjustment  of  the  controversy  took  place,  and  the  home- 
stead was  set  apart,  subject  to  the  mortgage.  We  cannot  dis- 
cover from  the  record,  that  the  stipulation  between  the  par- 
ties embraced  any  homestead  right,  other  tlian  the  one  then 
bejng  asserted.  The  homestead  estate  then  in  question,  was 
not  to  be  superior  to  the  mortgage.  That  estate  depended  upon 
the  life  of  the  debtor^s  wife,  she  being  the  only  member  of  his 
family  within  the  peculiar  protection  of  the  homestead  law. 
There  were  no  minor  children.  When  she  died,  the  estate 
terminated  :  47  Georgia  Reports,  629.  The  subject  in  refer- 
ence to  which  the  parties  stipulated  went  out  of  existence. 
AH  the  homestead  proceedings  had  spent  their  force;  and  the 
property  was  left  as  if  no  homestead  had  been  taken.  This 
being  so,  was  the  debtor,  upon  marrying  again,  restrained  by 
the  letter  or  the  spirit  of  his  contract,  from  asserting  the  new 
homestead  right  which  resulted  from  his  again  becoming  the 
bead  of  a  family  ?  The  question  is  not  without  difficulty, 
but  our  best  opinion  is  that  he  was  not.  It  seems  to  us  that 
tlie  two  homestead  rights  were  quite  distinct ;  that  one  of 
them,  and  it  alone,  was  the  subject  of  the  contract ;  and  that 
the  other  was  not,  in  any  way,  anticipated  or  provided  fur. 
The  contract  was  not  general  but  specific — the  homestead  then 
applied  for  was  to  l>e  granted,  subject  to  the  mortgage.  The 
debtor  is  not  using  anything  growing  out  of  that  grant  of 
liomestead,  to  resist  the  mortgage.  He  sets  up  altogether  a 
new  right,  and  supports  it  by  the  assignment  of  the  home- 
stead which  he  procured  to  be  made  in  bankruptcy. 

Judgment  affirmed. 
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Qaodnun  vi.  Fleming. 

John  S.  Ooodman,  plaintiff  in  error,  m.  T.  J.  Flbjono, 
defendant  in  error. 

I.  A  demurrer  lo  a  Kuit  on  »  proniissai;  note  by  the  indonee  theieof,  in  hi* 
own  name,  on  the  gniand  that  the  re  were  no  words  of  DegotiabilitjiD  Um 
note,  was  properly  overruled. 

3.  A  pica  which  set  up  agreements  not  contained  in  the  note,  and  in  contra- 
diction thereof,  wai  proper);  stricken. 

Promissoiy  notes.  Indorsement.  Pleadings.  EvideDce. 
Before  Judge  Cbawpord.  Harris  Superior  Court.  April 
Term,  1876. 

Reported  in  the  decision. ' 

L,  L.  Stanpobd,  by  brief,  fi 

James  M.  Moblet,  b;  M.  £ 

Wabnbb,  Chief  Justice. 

This  was  an  action  brought  I 
a  promissory  not«  without  any  i 
the  defendant.  At  the  trial  o: 
murr^  to  the  plaintiff's  deciar 
indorsee  of  a  promissory  note,  i 
could  not  mainlain  an  action  th 
court  overmled  the  objection, 
The  plaintiff  then  demurred  tc 
which  the  court  sustained,  and  i 

1.  The  question  made  by  the 
decided  by  this  court,  in  the 
Qeorgia  Beporta,  203,  adversel 
this  case. 

2.  The  plea  of  the  defendai 
^ven  upon  certain  agreed  termi 
in  the  note,  and  in  contradictioi 
in  sustaining  the  plaintiff's  dem 

Let  the  judgment  of  the  coui 
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Beck  vs.  The  State  of  Georgia. 

David  L.  Beck^  plaintiff  in  error,  vs.  The  State  op  Geob- 

GiAy  defendant  in  error. 

1.  According  to  the  evidence,  there  was,  at  the  time  of  the  homicide,  no  such 
imminent  danger  to  the  prisoner's  person  or  property  as  to  render  the  kill- 
ing absolutely  necessary  for  the  defense  of  either;  nor  was  there  any  as- 
sault upon  the  prisoner,  or  any  attempt  to  commit  a  serious  personal  injury 
upon  him,  or  anything  equivalent  thereto  Xa  justify  the  excitement  of  pas* 
sion  and  to  exclude  all  idea  of  deliberation  or  malice. 

2.  Even  in  a  case  of  capital  punishment,  the  verdict  may  be  left  to  stand 
though  some  competent  evidence  was  excluded  on  the  trial,  if  it  be  perfectly 
clear,  beyond  all  doubt,  that  the  conviction  and  punishment  would  be  no 
less  rightful  with  the  excluded  evidence  in  than  with  it  out :  14  Georgia 
Rep&rts,  43:  ss  IHd,^  303. 

Criminal  law.  Evidence.  New  trial.  Before  Judge  Under- 
wood.    Chattooga  Bu{)erior  Court.    March  Term,  1876. 

Beck  was  indicted  for  the  murder  of  B.  H.  Bharablin. 

On  the  trial,  the  evidence  for  the  state  was,  in  brief,  as  fol- 
lows: On  the  morning  of  October  28th,  1875,  one  McEn- 
tyre  was  working  in  a  corn-field  in  Chattooga  county.  He 
saw  defendant  get  up  from  behind  a  tree  just  outside  the  en- 
closure, with  a  gun  in  his  hands.  Defendant  ordere^  him 
to  leave  the  field ;  then  getting  over  the  fence,  inquired  for 
Shamblin.  McEntyre  replied  that  he  did  not  know  where 
Shamblin  was.  Just  then  defendant  saw  Shamblin  several 
yards  distant,  crossing  the  field;  and  saying,  '^ By-God,  yon- 
der he  is  now,"  walked  towards  and  met  him.  Defendant 
raised  his  gun  and  said  ''Stop,  Goil-damn  you,  stop  I"  Sham- 
blin replinl,  ''lam  stopped;  don't  shoot.''  The  defendant 
then  turned  the  gun  over,  as  if  to  strike  with  the  breech,  and 
vralked  up  close  to  Shamblin.  The  latter  said,  "Don't  do 
that,  Mr.  Beck,  I  am  going  to  Mrs.  Claudis*;  I  don't  want 
a  fuss  with  you ;"  and  started  to  walk  away.  Defendant  rais- 
ed his  gun  and  fired ;  they  were  about  four  or  five  paces  apart. 
Shamblin  screamed,  and  ran  to  the  house  of  Mrs.  Claudis, 
ivhich  stood  near  by.  Here  he  was  put  in  bed,  and  medical 
Attendance  summoned.     He  died  about  one  or  two  o'clock  the 
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fullowiiig  uiglit     His  deat)i  was  the  result  of  the  wouods. 
Deceased  hail  nothing  id  his  hands  when  shot. 

The  evidence  for  the  defendant  was,  in  brief,  as  follows: 

Defendant  and  Sliamblin  each  claimed   title  to  the  corn 
growing  in  tlie  field  in  which  the  homicide  occurred.    Thry 
were  involved  in  litigation  about  it,  each  party  having  taken 
out  possessoiy  warrants  against  the  other,  and  Shamblim 
warrant  agftinst  Mrs,  Beck,  defendaot's  wife.     A  short  lime 
previous  to  the  killing,  defendant  was  arrested  aader  a  vs> 
rant  sueil  out  by  Shnniblin.     The  latter,  about  the  time  of 
the  arrest,  stated  to  several  parties  that  he  intended  to  have 
the  corn,  if  it  cost  him  his  life;  that  defendant  was  a  cowani 
and  conid  l>e  frightened  wit 
lent  expressions.     One  witn 
blin  said  he  would  have  tli 
McEntyre  was  employed  bj 
dispute. 

Defendant's  statement  wa 

Had  no  intention  of  shoo 
the  field.  When  the  lattei 
butt  of  the  gun  towanis  h 
field ;  he  replied  that  he  wu 
defendant  fired  Shaniblin  1 
ftp|)arently  about  to  spring  i 

The  jury  found  a  verdict 
a  new  trial  on  substantially 

1st.  Because  the  verdict 
deuce,  and  without  evidence 

2d.  Because  the  court  re 
for  the  defense,  to  testify  as 
him  to  the  deceased  that  lie 
with  him,  and  that  he  lie 
would  be  peaceably  settled 
deceased  said  that  he  woul 
gilts  out."  The  answer  wt 
eluded. 

The  motion  was  overrule 
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J.  M.  BcLLAH ;  J.  G,  Glenn  ;  Dabney  &  Fouche,  for 
plaintifif  in  error. 

C.  T.  Clements,  solicitor  general ;  Alexander  & 
Wright,  for  the  state, 

Bleckley,  Judge. 

1.  We  have  searched  the  evidence  in  vain  for  any  fact  that 
made  the  homicide  necessary  at  the  time  it  was  committed,  or 
that  would  justify  it,  or  reduce  it  below  the  grade  of  murder. 
There  was  Imd  feeling  between  the  parties;  they  were  in  an 
ill-tempered  controversy  about  property ;  the  deceased  had 
used  improper  language  while  the  controversy  was  pending, 
showing  a  determination  to  maintain  his  supposed  rights  by 
violence;  but  he  had  not  gone  to  the  extent  of  committing  a 
breach  of  the  peace,  and  we  cannot  discover  from  the  evi- 
dence that  he  attempted  or  intended  any  act  of  hostility 
against  the  prisoner  at  the  time  the  prisoner  slew  him.  What 
he  said  was  said  on  previous  occasions.  At  the  last  fatal  in- 
terview, he  seems  to  have  behaved  with  propriety,  and  neither 
by  word  or  deed,  to  have  given  the  prisoner  cause  to  attack 
Lim.  He  had  not  forfeited  his  life;  and  in  taking  it,  the 
prisoner  assumed  the  grave  r^ponsibility  which  is  about  to 
overwhelm  him. 

2.  It  is  not  clear  that  some  little  evidence  excluded  by  the 
court  was  not  admissible.  Perhaps  it  was  admissible;  but 
whether  it  was  in  or  out  could  have  made  no  difference  in 
the  result.  None  of  the  excluded  evidence  bore  directly  on 
the  main  transaction ;  it  did  not  relate  to  what  took  place  on 
the  occasion  of  the  homicide.  The  whole  strength  of  the  case 
is,  that  under  the  circumstances  then  and  there  existing,  there 
Mras  no  good  reason  for  killing  the  deceased — that  tiie  killing 
xsight  have  been  let  alone  by  the  prisoner,  and  that  he,  nev- 
ertheless, committed  the  homicide.  The  evidence  kept  out 
^vould  not  have  changed  the  real  case  one  iota.  There  is  no 
cause  in  the  record  for  granting  a  new  trial. 

Judgment  affirmed. 
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Birdsong  vt.  Woodward. 

Sdsah  F.  Birdsong,  plaintiff  in  error,  tu.  John  S.  Wood- 
ward, for  use,  defeD 

(BtlCKLlTj  Jiaiget  tUTLDf  been  gf 

The  provision  id 
judpnGnt  without  the  ii 
filed  on  oath,  is  not  tetroactire.    Theref 
prior  to  the  adoption  of  such  consttiulioi 
der  judgment  against  the  principal  ani 
case  to  a  jucf. 

Judgments.  Evidence.  Constit 
"Weight.    Upson  Superior  Courl 

Reported  in  tfae  decision. 

PoE,  Hall  &  Lofton  ;  Rdtb 
W.  S.  Wallace;  S.  Hall,  for  j 

W.  A.  Hawkins;  Speer&St 
ELL,  for  defeDdanl. 

Warner,  Cliief  Justice. 

This  was  a  claim  cane,  on  the  ti 
der  the  chst^  of  the  conrt,  found 
execution  levied  thereon.  A  inotl 
on  the  several  grounds  alleged  thi 
hy  the  court  and  the  claimant  exo 

It  appears  from  the  record  and 
the  trial  of  the  cane,  the  plaintiff 
ment  awarded  by  Judge  Buchaas 
had  been  entered  prior  to  the  ado 
1868,  and  a.fi.fa.  issued  thereon, 
the  property  claimed,  against  N. 
Walker,  his  security  on  the  api 
iudgment  that  there  was  no  isBual 
the  adtnissibility  of  this  evidence 
demurred  to  the  same,  on  the  groi 
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void,  not  having  been  entered  on  the  verdict  of  a  jury.  The 
ooart  overruled  the  demurrer  to  the  evidence  thus  offered  by 
the  plaintiff,  and  admitted  the  same  to  be  read  to  the  jury,  and 
that  is  one  of  the  grounds  of  error  alleged  in  the  motion  for 
a  new  trial. 

The  question  involved  in  this  assignment  of  error,  was 
decided  during  the  present  term,  in  the  case  of  Walker  tw. 
Bmna  el  cd.^  and  must  control  this  case. 

Let  the  judgment  of  the  court  below  be  reversed. 


Stephen  Collins,  plaintiff  in  error,  vs.  Gbanthah  J. 

Taggart,  defendant  in  error. 

If  the  debtor,  recently  after  conveying  to  the  claimant  absolutely,  is  in  posses- 
sion of  the  premises,  and  so  continues  until  the  levy  is  made,  his  possession, 
in  the  absence  of  evidence  to  show  when  or  how  it  coounenced,  may  be 
presumed  to  have  existed  at  the  date  of  the  conveyance;  and  such  con- 
tinuous possession,  unexplained,  is  a  badge  of  fraud. 

L#evy  and  sale.  Title.  Presumption.  Fraud.  Before 
Judge  Tompkins.  Bibb  Superior  Court.  October  Ad- 
journed Term,  1876. 

A  fi.  fa.  in  favor  of  Taggart  against  one  Cherry,  dated 
Norember  30th,  1874,  was  levied  on  certain  property  in  the 
city  of  Macon,  and  Collins  interposed  claim. 

On  the  trial,  the  evidence  for  plaintiff  made,  in  brief,  the 
following  case : 

The  Ji.  fa,  was  levied  on  the  property  in  dispute  March 
Stfay  1875.  At  the  time  of  the  levy,  and  for  some  months 
prior  thereto,  defendant  in  fi,  fa,  was  in  possession  of  the 
property.  In  1874  and  1876  he  was  conducting  an  auction 
basiness  on  the  premises,  and  so  continued  to  the  time  of  the 
trial. 

Claimant  introduced  a  deed  from  Cherry  to  him,  dated 
February  25th,  1874,  recorded  February  9th,  1876,  wherein 
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said  Cherry,  in  consideration  of  $10,000  00  "id  liand  paid" 
conveyei]  to  claimaut  a  lot  of  laud  including  that  now  lo 
disput«. 

Tlie  jury  found  tlie  property  subject,  ClaimaQt  moved 
for  a  new  trial  on  the  following,  among  other  grounds: 

Ist.  Because  the  court  gave  the  following  in  chai^; 
"Proof  of  the  execution,  the  levy  under  it,  and  that  the  de- 
fendant was  ill  possession  of  the  property  levied  on  at  the 
date  of  the  levy,  makes  out  a  prima  facie  case  for  the 
plaintiff." 

2d.  Be<!auBe  the  court  cha 
look  to  the  evidence  to  see  ii 
or  circumstances  going  to  sh< 
Collins  is  not  valid  and  bmtc 
connection  sections  1952  and 
explain  what  is  meant  hy  "I 
circumstances  possession  is  a 

The  motion  was  overruled 

Lanier  &  Anderson,  I: 
error. 

B.  F.  Lyon,  for  defendau 
Blecklby,  Judge. 

The  debtor,  before  judgr 
deed,  conveying  certain  proj 
dence  does  not  disclose,  in 
possession,  or  whether  the 
claimant  or  not.  Not  long 
cuted,  the  debtor  was  in  posi 
the  pro|)erty  was  levied  upoi 
possession  commenced  after  1 
fair  presumption  is  that  it  ei 
the  owner,  and  where  no  adv 
presumption  is,  that  the  true 
erty :  7  Georgia  Reporta,  38' 
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afterwards  found  in  actual  passession,  and  was  in  at  the  time 
of  the  levy.  The  evidence  gives  no  intimation  that  he  had 
gone  out  and  returned.  The  possession  proved  is^  therefore, 
to  be  taken  as  a  continuation  of  the  same  possession  which 
existed  at  the  time  of  the  conveyance.  There  is  no  explana- 
tion of  this  continued  possession,  and  that  being  so,  it  is  a 
badge  of  fraud;  2  KtUy,  1;  6  Qtorgia  Reports,  103,  365; 
10  Ibid.,  242 ;  20  Ibid.,  429,  600. 
Judgment  aflSrmed. 


Catharine  W.  Chick,  plaintiff  in  error,  V8.  The  South- 
western Railroad  Company,  defendant  in  error. 

(Jackson,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

1.  Where  plaintiff's  declaration  claimed  damages  for  the  loss  of  services  of 
her  minor  son,  who  was  injured  on  defendant's  road,  the  further  allegation, 
by  way  of  showing  the  aggravated  nature  of  the  fort,  that  death  resulted 
from  such  injuries,  does  not  change  the  nature  of  the  action  so  as  to  make 
it  a  suit  for  the  homicide  of  the  son.  For  the  former  she  could  recover ; 
for  the  latter  she  could  not. 

2.  "Where  the  statement  of  facts  in  the- declaration  amounted  to  2^  prima  facie 
case  of  felony  on  the  part  of  defendant's  agents,  and  there  was  no  allega- 
tion either  that  any  prosecution  had  been  instituted  therefor  or  that  there 
was  good  cause  for  the  failure  so  to  do,  a  demurrer  to  such  declaration  was 
properly  sustained. 

Totis.  Damages.  Railroads.  Practice  in  the  Superior 
Court.  Before  Judge  Hill.  Houstoa Superior  Court.  No- 
vember Term,  1875. 

IReported  in  the  decision. 

WooTEN  &  Simmons;  A.  O.  Bacon,  for  plaintiff  in  error. 

E.  F.  Lyon  ,•  A.  R.  Lawton,  for  defendant. 
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Warneb,  Chief  Justice. 

Tbe  plaintiff  brought  lier  action  Bgainst  tbe  defendant  to 
recover  damages  for  tlie  loss  of  the  services  of  her  minor  bod. 
John  W.Chiok,  who,  she  alleges,  w 
ant's  road  as  an  express  messenger 
thedty  of  Columbus,  and  whilst 
tbe  23d  day  of  October,  1873,  by  i 
and  &ult  of  said  defendant,  and  n 
on  his  part,  by  a  ooUiaion  of  its  trains 
road,  wounded,  bruised,  and  injur 
producing  a  fractnre  of  his  skull,  a 
of  his  body,  of  which  said  wounds 
said  John  W.  Chick  (hen  and  thej 
of  October,  1873,  when  he  died ;  tl 
of  twenty  years,  and  his  services  v 
surviving  parent,  and  were  of  the  a 
that  she  has  been  compelled  to  paj 
of  $200  00  for  medical  services  an 
illness,  etc.  The  defendant  demur 
tiff's  declaration.  The  court  susb 
ground  that  no  one  in  this  state  ca 
austaioed  by  a  homicide  but  the  ]>ei 
section  of  the  Code ;  whereupon  tl 

1.  Accordingtothernlingof thU 
16  Georgia  Reports,  349,  the  reasor 
for  sustaining  the  demurrer  to  the 
not  a  good  I^jal  reason,  in  view  of 
therein.  Tlie  plaintiff  did  not  see 
the  homicide  of  her  son  as  provide 
the  Code.  The  plaintiff  sought  to 
committed  by  the  defendant  to  her 
visions  of  tlie  2960th  section  of  tl 
alleged  that  her  son  died  from  that 
defendant,  by  way  of  aggravation, 
action  was  brought  for  the  homi( 
provisions  of  the  297lBt  section. 
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gives  the  right  of  action  to  the  persons  therein  named  to  re- 
oover  for  the  homicide  of  a  husband  or  parent,  and  that  is  all 
that  it  does  declare  in  relation  to  a  recovery  for  the  homicide 
of  anybody.    The  homicide  of  a  husband  or  parent  is  made 
by  the  statute  a  special  cause  of  action  in  favor  of  the  persons 
therein  named^  and  is  limited  to  them,  as  was  held  by  this 
ooart  in  the  Georgia  Railroad  Company  vs.  Wynn^  42  Oeor^ 
gia  BeportSf  331.     In  that  case,  there  was  a  special  demurrer 
to  the  plaintiff's  declaration  on  two  grounds,  one  of  which  was: 
'* Because  a  husband  cannot  recover  damages  for  the  death 
of  his  wife.''    The  distinct  question  presented  by  the  special 
demurrer  in  that  casCi  and  decided  by  the  court,  was  whether 
a  husband  could  recover  damages  for  the  death  or  homicide  of 
his  wife  under  the  provisions  of  the  2971st  section  of  the. 
Code,  and  it  was  held  that  he  could  not,  and  that  was  the 
only  question  decided  in  that  case  in  relation  to  the  plaintiff's 
right  to  recover  under  that  section.     The  case  now  before  the 
court  is  not  an  action  brought  by  the  plaintiff  to  recover  dam- 
ages for  the  homicide  of  anybody  under  the  provisions  of  the 
2971st  section,  but  it  is  an  action  brought  by  the  plaintiff  to 
recover  damages  for  the  loss  of  the  services  of  her  son  in  con- 
sequence of  an  alleged  iort  committed  by  the  defendant,  as 
provided  by  the  2960th  section  of  the  Code.     The  fact  that 
the  plaintiff  alleges  in  her  declaration  that  her  son  died  in 
consequence  of  the  tort  committed  by  the  defendant  by  way  of 
showing  the  aggravated  character  of  that  tort^  does  not  make 
it  an  action  to  recover  for  the  homicide  of  her  son  under  the 
provisions  of  the  2971st  section.   The  foundation  of  the  plain- 
tiflTs  action  in  this  case  is  to  recover  damages  for  the  loss  of 
the  services  of  her  son,  under  the  provisions  of  the  2960th 
seotion,  and  not  to  recover  under  the  2971st  section  of  the 
Code  for  the  homicide  of  her  son,  and  her  right  to  do  so  is 
authorized  by  the  decision  of  this  court  in  Shields  vs.  Yonge, 
before  cited,  on  complying  with  the  requirements  contained 
113  the  2970th  section  of  the  Code,  inasmuch  as  the  tort  com- 
plained of  in  the  plaintiff's  declaration  was  such  an  act  of 
criminal  negligence  on  the  part  of  the  defendant  and  its  agents 
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aSy  prima  fade^  at  least,  amounts  to  a  felony :  See  AJkn  t». 
Atlanta  Street  Railroad  Company ^  54  Georgia  Reports^  503. 
It  will  be  noticed  that  the  decision  in  the  case  of  Shields  vs. 
Yonge  was  made  prior  to  the  adoption  of  the  Code,  in  which 
the  2970th  section  is  now  inoor|)orated  as  a  part  of  the  pre- 
scribed law  of  the  state.  The  homicide  of  the  plaintiff's  son 
by  the  defendant  and  its  agents,  was  undoubtedly  a  toH,  in 
the  general  sense  of  that  term,  but  it  was  not  that  class  of 
torts  contemplated  by  the  2960th  section,  under  which  this 
action  was  brought.  The  torts  contemplated  by  the  2960th 
section,  are  that  class  of  torts  for  which  damages  could  iiave 
been  recovered  at  common  law  for  loss  of  service  of  the  vvife, 
child,  ward,  or  servant.  The  2971st  section  gives  to  certain 
nersons  therein  named  the  right  to  recover  for  the  homicide 
of  a  husband  or  parent,  without  regard  to  the  loss  of  servioe 
as  a  cause  or  foundation  for  tiie  action.  In  other  words,  the 
statute  gives  to  certain  described  persons  the  absolute  inde- 
pendent right  to  recover  for  the  homicide  of  a  husband  or 
parent,  which  did  not  exist  at  common  law  without  alleging 
any  loss  of  servioe. 

2.  Although  the  plaintiff  has  not  brought  her  action  to 
receiver  for  the  homicide  of  her  son,  still  it  appears  on  the 
face  of  her  declaration  that  the  death  of  her  son  resulted  from 
the  tort  of  which  she  complains,  thereby  showing  a  statement  of 
facts  which  j9nma/aci€  amounts  to  a  felony  on  the  part  of  the 
defendant's  agents,  and  inasmuch  as  there  is  no  allegation  that 
any  prosecution  has  been  instituted  against  them  or  any  ex- 
cuse for  failing  to  do  so,  as  required  by  the  2970th  section  of 
the  Code,  and  the  demurrer  being  general  to  the  entire  de- 
claration, we  affirm  the  judgment  of  the  court  below  sustain- 
ing the  defendant's  general  demurrer,  with  leave  to  the  plain- 
tiff to  amend  her  declaration  if  she  shall  think  proper  to  do  so. 
Judgment  affirmed. 
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WiLLjAM   A  Cherry,  plaintiff  in  error,  vs.  The  Home 
Building  and  Loan  Association,  defendant  in  error. 

It  is  not  the  office  of  a  rule  absolute  foreclosing  a  mortgage,  to  show  expressly 
on  its  face,  what  particular  credits  were  allowed  in  fixing  the  amount  of  the 
debt,  more  especially,  where  the  credits  are  not  mentioned  in  any  of  the 
pleadings ;  and  a  motion  by  the  mortgagee,  made  a  year  after  the  rule  was 
.  giranled,  to  amend  it  for  the  sole  purpose  of  declaring  that  a  certain  credit 
not  pleaded  was,  in  fact,  allowed,  is  irregular  and  ought  to  be  overruled. 

Judgments.  Mortgages.  Practice  in  the  Superior  Court. 
Before  Judge  Hill.  Bibb  Superior  Court.  October  Terra, 
1875. 

The  Home  Building  and  Loan  Association  foreclosed  sev- 
eral mortgages  on  the  property  of  Cherry,  and  rules  absolute 
were  issued  at  the  April  term,  1874,  of  Bibb  superior  court. 
At  the  October  term,  1875,  plaintiff  moved  to  amend  said 
rules  by  inserting  in  each  the  statement  that  the  amount  ad- 
judge<l  to  be  due  was  the  balance,  afler  giving  Cherry  credit 
for  the  value  of  the  stock  held  by  him  in  the  association,  on 
which  be  had  obtained  from  plaintiff  the  loans  which  formed 
the  consideration  of  the   mortgages.     No  •mention  of  such 
credits  ap|>eared  in  the  petitions  or  rules  nisi  to  foreclose. 
By  consent  of  counsel  the  cases  were  tried  together. 
Defendant  demurred  to  plaintiff's  motion  on  the  following 
grounds : 

1st.  Because  the  court  had  no  jurisdiction  to  grant  the  re- 
lief prayed  for. 

2d.  Because  there  was  nothing  in  the  petition  or  rule  nisi, 
on  which  the  foreclosure  was  based,  to  authorize  such  a  judg- 
ment as  would  be  rendered  by  the  introduction  of  the  pro- 
posed amendment. 

3d.  Because  the  motion  was  indefinite,  and  failed  to  state 
tlie  amount  of  the  alleged  credits. 

The  demurrer  was  overruled  and  defendant  excepted. 

Whittle  &  GusTiif,  for  plaintiff  in  error. 

I^ANiER  &  Anderson,  Hill  &  Harris,  for  defendant. 
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Bleckley,  Judge. 

A  Juilgraent  canoot  be  ame 
which  ihe  law  does  not  require 
would  such  a  practice  be  inadmi 
made  up  when  the  judgment  wi 
iiig  the  matter  with  which  the 
The  rule  absolute,  as  origiiiallj 
Code,  eectioa  3968.  The  court  g 
which  was  due  on  the  mortgage, 
in  arriving  at  that  amount,  ma; 
procee<litig8,  but  the  office  of  t 
debt,  not  to  sliow  the  credits, 
and  unoecesBary  to  set  out  the  i 
that  been  done  when  the  judgm< 
aiou  to  do  it  then  is  no  cause  for 

Judgment  reversed. 


John  N.  Beach  &  Oompakt,  [i 
Sons  &  Company,  d 

I.  It  is  error  for  the  couit  to  read  an< 
charge  in  (he  presence  of  the  jury,  ani 
TCmarks  an  were  calculated  to  prejadii 

3.  An  action  by  the  purchaser  of  cotton 
defective  quality  of  the  article  sold,  i 
the  discovery  of  the  defect, 

3.  If  the  plaintiff  was  not  in  fact  the  pi 
whom  the  cotton  was  consigned,  to  b 
WBS  sold,  and  the  account  between  hii 
was  compelled  to  refund  to  the  purcl 
of  some  of  the  cotton,  he  can  recover 
damalioD  must  be  made  according  Ii 
such  reasonable  time  as  would  enab^ 
parties  from  whom  they  purchased. 
would  be  for  the  jury  to  decide,  unde 

Charge  of  court.  Principal  a 
tions.  Before  Judge  GoOld.  < 
Term, 1876. 
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The  following,  taken  in  connection  with  the  decisioni  suffi- 
ciently reports  this  case : 

The  court  was  given  a  number  of  requests  to  charge  by  de- 
fendants' counsel.  He  charged  the  first,  which  was  as  fol- 
lows: ''Agents  are  bound  for  the  utmost  good  faith  to  their 
principals,  and  if  by  neglect  of  duty  the  principal  cannot  re- 
cover for  money  advanced  by  such  agent,  then  the  agent 
cannot  recover  from  the  principal."  He  read  the  other  re- 
quests in  the  hearing  of  the  jury,  but  refused  to  charge  them, 
remarking  that  some  of  them  were  good  law,  but  he  did  not 
see  how  they  were  applicable  to  this  case. 

Barnes  &  Cummino,  for  plaintiff  in  error. 

Prank  H.  Miller,  for  defendants. 

Warner,  Chief  Justice. 

It  appears  from  the  record  in  this  case  that  John  N.  Beach, 
of  Liverpool,  England,  doing  business  under  the  name  of 
John  N.  Beach  &  Company,  brought  his  action  of  assumpsit 
against  Branch,  Sons  &  Company,  in  the  city  court  of  Au- 
gusta.    Defendants  acknowledged   service   December   18th, 
1874.     At  the  first  term  they  pleaded  the  general  issue,  and 
at  the  May  term,  1876,  when  the  case  was  tried,  they  filed 
additional  pleas,  viz :   statute  of  limitations ;  that  loss  was 
caased  by  plaintiff's  own  negligence,  as  agent ;  that  he  com- 
mitted the  most  fault,  and  failed  to  furnish  defendants,  in  a 
reasonable  time,  with  evidence  to  protect  themselves. 

The  material  facts  are  these :  Defendants  shipped  in  Janu- 
ary, 1870,  by  the  ship  Victory,  from  Savannah,  ninety-three 
bales  of  cotton  to  plaintiff,  in  Liverpool.     The  cotton  was  to 
be   sold  on  account  of  shippers,  and  plaintiff  was  to  receive 
tn^O  and  a  half  per  cent,  for  commissions,  of  which  two  and  a 
faair  per  cent,  commissions  one  per  cent,  was  to  be  returned  to 
rie/fendants.     The  cotton  was  sold  in  Liverpool  on  contract  of 
February  1st,  1870,  and  delivered  April  13th,  1870,  and  the 
account  between  the  plaintiff  and  defendants  was  settled  by 

^OL.   tVII.    24. 
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draft  of  plaintiEf,  duly  lionored  by  dtfendauts,  on  or  about' 
June  lltli,  1870,  drawn  May  20th,  1870. 

After  the  drafl  was  drawn,  and  account  rendered,  (o-wit 
May  SOtli,  1870,  ten  bales  of  cotton  were  returned  bytlie: 
purchaser  to  Mr.  Beach,  in  Liverpool,  as  "  fklse  packeii,"  the 
&lse  packing  consisting  in  the  admislnre  of  inferior  willi 
good  colton,  the  ten  bales  having  been  [>aid  for  at  the  priceof 
good  cotton.  Tlie  fact  of  false  packing  was  found  to  be  true 
by  arbitrators,  under  the  custom  of  Liverpool,  who,  in  pu^ 
suance  of  the  custom,  rendered  an  oral  award  to  that  effect. 

Thereupon,  Chambers,  Holder  &  Company,  the  Liverpool 
brokers  employed  by  Mr.  Beach  to  sell  the  cotton,  took  back 
the  ten  false  packed  bales,  refunded  the  price  to  llie  jptirchaser. 
May  3Ist,  1870,  re-sold  the  ten  bales  at  the  market  price, 
July  30th,  1870,  and  notified  Mr.  Beaeli  aorordingly.    Tliis 
notification  was  received    by   him  about  .Tnlv  .10th.  1870. 
Beach  was  absent  from   Liverj 
30th,  1870,  seeing  defendants 
30th,  1870,  he  wn>te  the  defe 
treating  of  other  matters,  at  tin 
language:  "There  are  ten  bales 
part  of  receipt  by  Victory,  ret 
which  we  have  re-sold  at  six  au 
for  same  by  first  steamer." 

This  letter  was  duly  receivec 
wrote  no  more  on  this  subject; 
to  him  asking  any  further  infor 
numbers,  or  other  means  of  ide 
bales. 

Mr.  Bead)  paid  to  Chambers 
licit  due  them  on  the  transactioi 
action  was  brought  to  recover  fn 
of  this  payment,  with  interest, 
bers.  Holder  &  Company. 

The  custom  of  Liverpool  req 
purchaser  for  false  packed  cotton 
pool   seller  within  three  month 
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DO  evidence  of  a  custom  fixing  the  time  within  which  re- 
clamation should  be  made  on  the  American  shipper. 

Mr.  Dnnbar,  a  cotton  merchant  of  Augusta,  Georgia,  of 
large  experience,  testified  for  defendants  that  sworn  statements 
should  be  furnished  of  the  facts  upon  which  the  reclamation 
was  sought,  and  that  without  such  statements  he  wouhl  pay 
no  attention  to  the  reclamation.  He  would  not  think  it  his 
duty,  when  he  was  notified  in  peperal  terms  that  the  cotton 
was  deficient,  to  seek  the  particular  facts  of  the  deficiency.  He 
would  wait  for  the  Liverpool  roan  to  furnish  them. 

Mr.  Russell,  also  a  cotton  merchant  of  Augusta,  of  large 
experience,  testified  for  defendants,  that  sworn  statements 
onght  to  accompany  the  reclnmation,  but  that  if  he  were  in- 
formed in  general  terms  of  a  deficiency,  he  considered  it  his 
duty  to  seek  from  the  Liverpool  party  making  the  reclama- 
tion, such  facts  as  he  needed  for  his  own  protection, 

Mr.  Thomas  P.  Branch,  one  of  the  defendants,  testified 
that  ninety-three  bales  of  cotton  were  purchased  from  twelve 
or  thirteen  different  person,  and  the  plaintiff  had  not  fur- 
nished him,  up  to  the  time  of  his  testimony,  with  any  suffi- 
cient information  to  enable  him  to  say  from  what  parties  he 
Lad  received  the  ten  false  packed  bales.     He  said  it  was  too 
late  to  make  reclamation  now  on  parties  from  whom  defend- 
ants bought.     Could  have  done  so  if  proper  information  had 
been  furnished  by  plaintiff.     Never  called  on  plaintiff  for 
snch  information. 

On  the  trial  of  the  case,  the  jury  found  a  verdict  for  the 

plaintiff  for   the   sum  of  $463  64  with  interest  from   the 

30th  of  November,  1874.     The  defendants  made  a  motion 

for  a  new  trial  on  the  several  grounds  therein  set  forth,  which 

the  court  granted  on  the  ground  alone  that  it  erred  in  reading 

the  defendant's  requests  to  charge  the  jury,  in  their  hearing, 

aod  then  refusing  the  same  ;  whereupon  the  plaintiff  excepted. 

The  defendants  also  excepted  because  the  court  did  not  grant 

the  nevf  trial  on  all  the  grounds  taken  in  the  motion. 

1.   The  court  did  not  simply  read  and  refuse  the  defendant's 
requests,  but  accompanied  the  refusal  with  such  emphatic  re- 
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marks  as  were  calculated  lo  [)reji]dice  tlie  minds  of  the  Juiy 
against  tlie  defendants'  defense.  The  court,  however,  hta 
GoiTecte<l  its  own  error  in  regard  to  that  ground  of  the  miitioD. 

2.  Tlie  motion  fur  a  new  trial  should  also  liave  been  grants 
upon  tlie  ground  that  the  case  was  not  Mr\y  suhmittetl  tu  the 
jury  by  the  court,  in  its  chai^easto  the  law  applicable  there- 
to, so  far  as  the  defendants'  rights  were  concerned.  If  tJie 
relation  of  vendor  and  vendee  existed  between  the  parties,  an 
to  the  sale  of  the  cotton,  then  there  was  an  implied  warranty 
on  the  part  of  the  defendants  tiiat  the  cotton  was  a  merchant- 
able article,  and  that  they  knew  of  no  latent  defects  in  it  at 
the  time  of  the  sale,  uiidisc 

of  that  implied  warranty  on 
have  been  brought  by  the  p 
years  from  the  time  it  wat 
packeit,  or  the  plaintiff's  r 
l)arred, 

3.  But  if  the  relation  of 
between  the  parlies  in  relati 
the  plaintiff  was  merely  th( 
the  cotton  in  Liverpool,  thei 
as  such  agent,  within  a  reasn 
that  the  cotton  was  false  pac 
ants,  his  principals,  of  that 
with  sworn  statements  as  U 
cording  tu  the  custom  of  th( 
defendants  to  seek  indemni 
they  purchased  the  false  pa 
the  agent  of  the  defendants, 
of  time,  to  give  them  notice 
or  failed  to  fumisli  them  wil 
tact,  (the  more  especially  as 
account  for  the  same  by  the 
30th  of  June,  1870,)  wheret 
lapse  of  time  from  recover! 
from  whom  the  false  packec 
then  the  plaintiff  would  ni 
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reasonableness  or  unreasonableness  of  the  time  within  which 
the  plaintiff  acted  in  relation  to  the  cotton,  an  above  in(licate<i, 
will  be  a  question  for  the  jury,  under  the  charge  of  the  court, 
and  about  which  we  express  no^opinion. 
Let  the  judgment  of  the  court  below  be  aflBrraed. 


Jasper  N.  Alderman,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

I.  An  indictment  for  larceny  after  trust,  under  section  4422  or  4224  of  the 
Coda,  which  charges  that  defendant  did  fraudulently  convert  the  goods  en- 
trusted to  him  to  his  own  use,  need  not  charge  that  the  same  was  done  with- 
out the  consent  of  the  owner  or  bailor,  and  to  his  injury,  and  without  pay- 
ing him  on  demand  the  full  value  thereof;  these  clauses  of  the  sections,  or 
either  of  them,  apply  to  other  disposition  of  the  goods  than  to  the  bailee's 
fraudulent  conversion  to  his  own  use,  and  need  only  be  charged  and 
proven  in  such  cases. 

2.  The  identity  of  the  hog  and  time  of  the  larceny  are  sufficiently  proven,  and 
the  description  as  a  black  male  hog,  the  property  of  John  G.  Blitch,  in  the 
indictment,  is  sufficient,  and  proof  that  the  hog  was  marked  does  not  con- 
tradict such  description. 

3.  Where  the  question  is  whether  a  fraudulent  conversion  took  place  in  Bul- 
loch county,  and  one  witness,  who  was  not  present  at  the  conversion,  tes- 
tifies to  several  circumstances,  adding,  "  was  in  Bulloch  county,"  and  the 
witness  who  saw  the  act  of  conversion  does  not  locate  it  in  any  particular 
county,  the  venue  of  the  crime  is  not  sufficiently  proved. 

Jackson,  Judge,  dissented  from  last  point  and  judgment  of  reversal,  as  fol- 

loivs: 

/.   Public  policy  requires  the  rigid  enforcement  of  the  criminal  law,  especially 

in  respect  to  all  larceny  from  farmers  of  the  provisions  they  are  trying  to 

raise. 

2,   The  words  "  was  in  Bulloch  county,"  used  by  the  bailor  of  the  hog,  and 

iv^ho   proved  confession  of  guilt,  mean  that  the  crime  was  committed  in 

tBat  county.     The  testimony  in  such  cases,  in  circuit  practice,  is  usually 

rapidly  written  down.     What  the  bailor  said,  to-wit:  "Was  in  Bulloch 

county,"  with  the  evidence  of  the  other  witness  that  defendant  said  he  had 

charge  of  bailor's  hogs,  and  that  he  killed  the  black  hog  in  the  field,  and 

got  hina,  the  witness,  and  another,  to  go  after  it  at  night,  and  cleaned  it  at 

^witness'  house,  and  they  ate  the  hog,  which  was  of  good  size,  and  worth 

five  dollats,  is,  in  my  judgment,  ample  to  sustain  the  venue,  and  the  verdict 

auid  Judgment  of  the  court,  especially  as  it  does  not  appear  in  the  record 
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<n  Ihe  jury  dial  in  th«  court  belor, 


Crimiiial  law.  Imiict 
Bulloch  Superior  Court. 

AMermaii  was  indicta 
trust.  The  tticlictmetit,  a 
terms,  contained  tlie  folloi 
the  said  Jasper  N.  Alder 
8lat«  of  Geoi^ia  aforesaiii 
yearofniir  Lord  1872,  wi 
John  G.  Blitch  with  one  I 
$10  00,  the  property  of  • 
the  purpose  ol  applying  I 
him,  the  said  John  G.  Blil 
as  aforesaid,  afterwards,  to 
said,  on  the  first  day  of  I 
wrongfully  and  feloniotisl; 
bis  own  use,  without  the  i 
the  owner  thereof,  and  to 
him  tlie  full  value  or  mar 

Oil  the  trial  the  follow! 

1st.  The  evidence  of  | 
was,  in  brief,  as  follows: 
January,  1872,  with  prisoi 
of  witness'  hogs  and  feed  I 
them,  but  was  to  receive  a 
by  him ;  a  settlement  was 
Under  this  agreement  wit 
twenty  or  thirty  marked 
among  the  number ;  sent 
Prisoner  did  not  come  for 
no  settlement  was  had ;  c 
the  hogs  under  his  conti 
afterwards  prisoner  came 
then  etate<)  that  he  had  ki 
found  no  hogs  that  had  I 
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on  hand  at  the  time  of  tlie  agreement.  '^Confession  of  pris- 
oner was  made  to  me  after  he  was  indicted.  Hogs  lost  were 
grown.  Books  showed  some  thirty  marked  hogs,  and  found 
about  twelve  or  fifteen.  Did  not  account  for  the  lost  hogs. 
Was  in  Bulloch  county,  Georgia." 

2d.  The  evidence  of  Tom  Anderson,  which  was,  in  brief, 
as  follows:  Knows  Blitch;  also  prisoner;  heard  the  latter 
say  he  iiad  charge  of  the  former's  hogs ;  prisoner  stated  to 
witness  that  he  had  killed  one  of  Bl itch's  hog»,  and  asked 
him  and  one  Moore  to  go  to  the  field,  where  it  was,  after  it ; 
they  went  for  it  about  an  hour  after  dark,  when  their  day*s 
work  was  done;  he  cleaned  it  at  witness'  house;  prisoner  ate 
the  hog;  gave  witness  some  of  It;  can't  say  how  long  since 
this  hap|)eiied;  cannot  tell  value  of  hog. 

The  jury  found  a  verdict  of  guilty. 

Defendant  moved  for  a  new  trial  on  the  following,  among 
other  grounds : 

1st.  Because  the  verdict  was  contrary  to  law  and  the  evi- 
dence, and  without  evidence  to  support  it. 

2d.  Because  the  verdict  was  contrary  to  the  charge  of  the 
court,  there  being  no  evidence  to  show  that  the  particular  hog 
described  in  the  indictment  was  the  one  that  Alderman 
killed,  the  court  having  charged  that  the  allegata  Siud  pi^obata 
Bliould  correspond. 

The  motion  was  overruled,  and  defendant  excepted. 

Meldrtm  &  Adams,  for  plaintiff  in  error. 
A.  R.  Lamar,  solicitor  general,  for  the  state. 
Jackson,  Judge. 

The  facts  reported,  and  the  principles  announced  in  the 
head-notes,  will  show  the  opinion  of  the  court,  as  well  as  my 
o%vn,  in  this  case. 

Judgment  reversed. 
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The  Mayor  and  Codncil  op  the  City  dp  Grippis  A  aJ, 
pUintiift  ID  error,  vs.  Inuan,  Swann  &  Company,  de- 
fendants in  ernir. 

I.  An  nmendoient,  passed  in  1859,  to  the  charter  of  a  city,  granting  to  the 
mayor  and  council  authority,  on  the  recommendation  of  a  majority  of  cin- 
lens,  either  in  public  meeting  or  by  public  election,  to  subscribe  for  the 
stock  of  railroads,  to  bonovr  money  on  the  dilh  and  credit  of  the  city  to 
pay  the  same,  and  to  impose  a  special  tax  not  exceeding  one-half  of  one 
per  cent,  in  any  one  year  lo  meet  such  debt  created,  was  not  repealed  bf 
that  provision  in  the  constilution  of  1868  whicb  declares  that  "No la* 
shall  be  passed  by  which  a  citizen 
directly  or  indirectly,  to  become  a 
road,  •  •  except  in  the  case  of  th< 
In  such  cases,  the  general  assembi 


take  such  ;tock  or 

nake  such  conl 

ified  voters,  of  such  town  or  city, 

shall  have  voted  in 

favor  of  the  s 

vision  of  the  const 

ution  expressi 

of  cities  and  town 

s,  not  inconsisi 

Construing  the  am 

nded  charter  1 

them  harmoniie  in  spirit  and  meoi 
of  the  citizens,  in  1871,  on  the  qui 

ified  voten  of  the  city,  with  the  p 
to  vote  for  or  against  the  proposed 

3.  The  voles  of  a  majority  voting  ai 
whole  number  of  qualified  voters 
rant  the  mayor  and  council  in  ma! 

4.  The  authority  to  subscribe  for  sloe 
embraces  an  implied  power  to  em| 
for  engaging  municipal  credit  in  s 
bonds,  bearing  interest,  and  negol 

5.  It  was  competcnl  to  deliver  the  b 
tion,  in  lieu  of  raising  money  upoi 
in  discharge  of  the  subscription,  th 
alent  of  the  other,  when  ci 


6.  That  certain  conditions  prescribei 
inary  to  the  right  of  Ihe  railroad 
complied  with,  was  determined  1 
and  such  determination  is  binding 

7.  The  rule  that  Ihe  bima  fide  hoi 
applies  in  Ihe  present  case,  at  I 
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Whether  the  stipulation  indorsed  thereon,  expediting  the  time  of  payment 
in  case  of  default  in  meeting  an  installment  of  interest,  be  operative  or  not, 
is  not  now  here  for  decision. 

8.  In  order  for  the  jury  to  find  that  a  contract  made  in  another  state  and  to 
be  performed  there,  was  void  for  usury,  the  evidence  must  show  that  the 
rate  of  interest  agreed  to  be  taken  was  in  excess  of  the  rate  allowed  by  the 
law  of  such  state,  and  to  do  this,  evidence  of  the  legal  rate  at  the  time  and 
place  of  the  contract  is  indispensable. 

9.  A  contract  between  two  corporations  is  not  rendered  void  by  the  fact  that 
some  of  the  persons  assisting  to  make  the  contract  and  taking  part  in  the  per- 
formance of  conditions  and  in  the  acceptance  of  performance,  were  officers 
in  both  corporations  and  represented  both  to  the  extent  of  their  respective 
powers. 

10.  The  court  is  not  bound  to  give  effect  to  the  written  consent  of  counsel  as 
to  the  order,  or  the  time,  of  trying  cases. 

11.  Where  a  case  is  called  for  trial  in  its  order,  and  another  case  standing 
upon  a  different  docket  is  tried  with  it,  by  consent,  the  plaintiff  in  the 
former  case  is  entitled  to  open  and  conclude. 

12.  A  rule  of  law  so  general  as  not  to  be  practically  useful  at  some  point 
where  the  case  presses  before  the  jury,  need  not  be  given  in  charge. 

Municipal  corporation.  Constitutional  law.  Railroads. 
Powers.  Negotiable  securities.  Usury.  Contracts.  Prac- 
tice in  the  Superior  Court.  Charge  of  court.  Before  Judge 
Hall.     Spalding  Sui)erior  Court.     August  Term,  1875. 

Inman^  Swann  &  Company  brought  assumpsit  against  the 
Mayor  and  Council  of  thecity  of  GrifBn,  on  forty-three  bonds 
issued  by  said  city  to  the  Griffin,  Monticello  and  Madison 
Railroad  Company,  aggregating  in  amount  $21,500  00. 

The  defendant  resisted  a  recovery,  principally,  on  the  fol- 
lowing grounds:  Said  bonds  were  issued  in  payment  of  a  sub- 
scription to  the  stock  of  said  railroad  company.     Tiiey  were 
illegally  issued  in  this:  By  the  14th  section  of  the  act  of  De- 
cember 13th,  1859,  amending  the  charter  of  the  city  of  Grif- 
fin, autiiority  was  given  to  the  mayor  and  council,  on  the  re- 
coainiendation  of  a  majority  of  the  citizens,  in  public  meet- 
ing or  by  public  election,  to  subscribe  to  the  stock  of  rail- 
roads, or  such  other  internal  improvements,  as  may  be  to  the 
interest   and  advantage  of  the  city  of  Griffin ;  to .  borrow 
mou^y  ^^  ^^^  foXih  and  credit  of  the  city  to  pay  the  same,  and 
io  impose  a  special  tax  of  not  exceeding  one-half  of  one  per 
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cent,  in  any  one  yds,  to  meet  Biicli  debt  thus  created.     On  lite 
23d  of  May,  1871,  said  mayor  and  council  passed  a  resolu- 
tion autliorizing  the  mayor  to  submit  for  tlie  ratificaUonor 
rejection  of  the  leyal  voters  of  the  city  of  Oriffin,  a  pro[><Hi- 
tion  aulliorizing  and  requiring  said  mayor  and  council  to  sub- 
scribe $110,000  00  to  the  capital  stock  of  said  road,  on  wicli 
terms  as  tliey  may  deem  fur  the  best  interest  of  said  city,  at 
a  regular  election,  ou  a  day  to  be  fixed  by  said  mayor,  afler 
giving  legul  notice  thereof     James  S.  Boynton  was  then  {inc- 
ident of  said  railroad  company  and  mayor  of  said  city.    As 
mayor,  he  ordered  an  election  at  the  city  ball,  on  the  29th  of 
June,  1871,  in  which  all  legal  voters  of  said  city  were  re- 
quested to  express  their  desire  by  casting  their  ballots  at  said 
election.     The  resolution  did  notau''"—'*"*'"'  •"»""-  <"  =■■'>- 
mit  the  question  to  the  citizens  of  < 
charter,  but  to  the  legal  voters.     Ui 
were  legal  voters  as  were  of  the  i^ 
had  duly  registered  as  legal  voters, 
were  registered  as  legal  voters,  thr 
eight  white  voters,  and  three  liuudn 
ers,  making  six  hundred  and  eighty 
dred  and  two  voters  voted  for  subs 
agaiu9t  it,  making  an  aggregate  of 
votes  polled  at  said  election.     Ou  tli 
said  mayor  and  council  passed  ao  i 
mayor  to  suliscribc  for  four  hundr 
said  company,  and  directing  him  I 
of  the  san^e  in  such  sums  as  the  din 
pany  may  desire,  payable  one-eigl 
twelve,  fifteen,   twenty,  twenty-thi 
seven  and  twenty-nine  years,  with  ii 
per  cent.,  provided  said  bonds  be  n 
and  to  be  delivered  to  said  compai 
conditions : 

list.  That  all  the  shops  and  ma 
should  be  located  in  the  said  city  i 
construction  of  said  road  should  be^ 
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eastward,  and  tliat  the  said  mayor  and  council  would  issue 
$2,000  00  in  Iwnds  for  every  mile  graded  and  made  ready  for 
the  iron,  till  said  stock  was  paid  for.  3d.  That  the  city  of 
Griffin  should  b9  the  western  terminus  of  said  road.  4th. 
That  said  road  should  be  so  o[)erated  as  to  give  tiie  citizens  of 
Griffin  cheap  and  through  freights.  5th.  That  none  of  the 
bonds  should  be  delivered  until  the  council  should  be  satisfied 
that  the  road  would  be  built. 

The  railroad  enterprise  did  not  command  the  confidence  of 
the  capitalist  of  said  city,  and  said  company  became  embar- 
rassed for  want  of  means  and  on  account  of  a  failure  to  col- 
lect subscriptions,  and  under  these  unfavorable  circumstances, 
a  resolution  was  offered  in  council  authorizing  the  issuing  of 
bonds  of  said  city  in  payment  of  sai<l  subscription,  utterly 
Ignoring  and  disregarding  all  the  conditions  upon  which  said 
subscription  was  made  by  a  former  council,  which  passed  by  a 
vote  of  four  yeas  to  three  nays.  G.  A.  Cunningham  and  T. 
J.  Brooks,  who  were  members  of  said  council,  voted  yea; 
they  were  creditors  of  said  road  to  a  large  extent  and  thereby 
disqualified  to  vote. 

None  of  the  conditions  were  complied  with  except  that  the 
work  was  commenced  at  the  city  of  Griffin,  but  it  was  re- 
moved to  the  other  end  of  the  road  soon  after  the  bonds  were 
delivered  to  the  railroad  company. 

It  was  insisted  on  the  part  of  defendant,  1st,  that  the 
amendment  of  1859  to  the  charter  was  repealed  by  the  pro- 
vision in  the  constitution  of  1868,  recited  in  the  first  head- 
note;  2d.  That  if  such  repeal  did  not  take  plape,  then  the 
submission  should  have  been  to  the  citizens,  and  not  to  the 
.  legal  voters;  3d.  That  a  majority  of  the  legal  votei's  did  not 
vote  at  said  election :  4th.  That  whilst  the  defendant  mav  have 
liad  the  power  to  subscribe  to  such  stock,  it  had  no  autliority 
to  issue  negotiable  securities  in  payment  therefor;  5th.  That 
said  bonds  were  delivered  to  the  railroad  company  before  the 
various  conditions  upon  which  the  subscription  tcf  the  stock 
vras  made,  were  complied  with;  6th.  That  James  S.  Boynton 
nvas  acting,  at  the  time  the  subscription  to  the  stock  was  made 
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and  the  bonds  wera  issued,  in  the  dual  capacity  of  president 
of  the  railroad  compaoy  and  as  mayor  of  tlie  city. 

No  notice  to  the  plaintiffs  of  any  of  the  above  alleged  de- 
fects in  the  bonds  was  traced. 

.  All  of  the  aforesaid  defenses  were  overruled  and  the  de- 
fen<lftnt  excepted. 

Fifly  bonds  were  issned  on  Febniarv  20th,  1872.  On 
March  20th  thereafter,  the  following  resolution  was  passed  by 
the  mayor  and  council : 

"Whereas,  The  inieresl  of  Griffin  and  h<r  railroads  are  identical;  and 
whereas  ilie  officers  of  the  Griffin,  Monticello  and  Madison  Railroad  arenow 
negotiating  fai  the  speedy  conslruction  of  said  roadi  and  wheieas  ifaecilyof 
Griffin  intends  in  good  faith  and  promptness  to  discharge  all  her  obligations: 
Therefore,  for  the  purpose  of  rendering  to  the  officers  of  said  road  all  the  u- 
sistance  that  indemnity  can  aiford  in  their  negotiations  : 

"Resolvfd,  That  ihc  mayor  and  treasurer  be  and  ihey  are  hereby  auihoriied 
and  required  (o  issue  al  once  lo  the  Grifi" 
Company,  the  balance  of  the  bonds  of  s: 
subscription  made  lo  said  road,  and  that 
upon  the  back  of  said  bonds: 

"Raohied,  That  in  case  of  default  ol 
the  within  bond  at  the  lime  of  their  mat 
due  and  payable,  and  il  is  hereby  made 
said  bonds." 

On  April,  23d,  following,  it  ' 
going  resolution  (last  of  the  abc 
plies  to,  all  the  bonds  issued  t( 
Madison  Railroad  Company,  am 

The  provision  inoor[iorated  in 
erence  to  expediting  the  time  o 
in  meeting  an  installment  of  i 
twenty-five  bonds  first  issued,  al 
pany;  on  the  remaining  fifteen  1 
by  the  defendant  that  such  ini 
aforesaid,  was  void  for  want  of  i 

The  evidence  showed  that  the 
defendant  to  J.  H.  Johnson,  as 
the  railroad  company;  that  he  t 
who  resides  in  New  York,  as  hi 
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rity  for  money  advanced  to  him;  that  the  advance  of  money 
was  made  under  a  contract  entered  into  at  New  York,  and  to 
be  there  performed;  that  he  was  to  pay  from  twelve  to  thir- 
teen per  cent,  per  annum  on  the  money  tlius  advanced;  that 
Johnson  understood  fully  the  circumstances  under  which  the. 
bonds  were  issueil,  as  he  was  an  active  agent  in  procuring  the 
subset iption  to  the  stock;  that  he  was  engaged  in  the  bank- 
ing business  in  the  city  of  Oriiiin. 

Before  the  commencement  of  the  suit  of  plaintiffs,  a  bill  had 
been  filed  by  Keith  and  other  tax-payers  of  the  city  of  Griffin, 
against  said  mayor  and  council  of  the  city  of  Griffin  and  the 
various  holders  of  said  bonds,  to  cancel  the  same  upon  sub- 
stantially the  same  grounds  as  those  upon  which  the  above 
defense  is  based.  After  the  commencement  of  such  suit,  the 
complainants  filed  an  amendment,  in  which  they  stated  the 
action  of  plaintiffs,  prayed  that  further  proceedings  in  that 
case  might  be  enjoined,  and  that  the  entire  controversy  might 
be  settled  by  the  trial  upon  the  bill.  At  the  February  term 
of  the  court,  1875,  it  was  agreed  between  counsel  that  said 
equity  cause,  and  other  equity  cases  enjoined  by  it,  should 
be  continued  and  set  down  for  trial  on  the  first  day  of  the 
August  term,.  1875.  When  the  day  agreed  upon  between 
counsel  for  the  trial  arrived,  the  court,  over  the  objection  of 
Keitl)  et  cU.,  called  the  common  law  case.  An  agreement  was 
entered  into  to  try  the  equity  cause  with  it.  The  two  cases 
were  accordingly  submitted  together.  The  court  ruled  that 
the  plaintiffs  in  the  common  law  cause  were  entitled  to  the 
opening  and  conclusion  of  the  argument.  To  this  ruling 
Keith  et  al.  excepted. 

None  of  the  bonds  sued  on  were  due,  unless  made  so  under 
the  terms  of  the  indorsement,  on  account  of  default  in  meet- 
ing the  interest. 

The  jury  found  for  Inman,  Swann  &  Company  the  interest 
due  on  their  bonds  up  to  the  time  of  the  commencement  of 
tlie  suit.  They  found,  in  the  equity  cause,  the  bonds  to  be 
valid. 

Keith  et  al,  and  the  mayor  and  council  of  the  city  of  Griffin 
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moved   for  a  new  trial  ujion  tlie   following,  among  other 
grounds,  to-wit: 

lat.  Becrtuae  the  court  erred  in  overruling  the  first  ux  de- 
fenses to  the  common  law  action,  as  heretofore  specifier). 

2d.  Because  the  court  erred  in  charging  as  follows:  "If, 
therefore,  the  city  had  the  authority  to  issue  the  bonds,  then 
tiie  fact  that  some  of  the  city  officials  were  officers  of  the  rail- 
road, does  not,  of  itself,  invalidate  the  bonds  in  the  hands  of 
anyl)'^y," 

3t'.  Because  the  court  erred  in  excluding  tratimony  to 
show  that  the  road  was  not  in  the  condition  required  by  the 
contract  of  subscription  at  tlie  time  the  bonds  were  issued,  on 
counsek'  stating  their  inability  to  trace  notice  to  plaintiffs. 

'Ith.  Because  the  verdict  finding  tlie  bonds  valid  is  contrary 
to   lie  law  and  the  evideniie. 

5lh.  Because  the  court  erred  In  tt 
man,  Swnnu  &.  Company  va.  ihe  nu 
the  equity  case  of  Keith  ei  al.  vs.  said 
as  agreed  upon  by  counsel  in  the  lat 

6th.  Because  the  court  erred  in 
Inmau,  Swann  &  Coinpnny,  tlie  o] 
the  argument  of  the  two  cases  jointlj 

The  motion  was  overruleil,  and  K 
and  council  of  the  city  of  Grifiiu,  ex' 

Speer  &  Stewart  ;  Hunt  &  J< 
for  plaiutiSs  in  ernir. 

Beck  &  Beeks;  Boynton  &  D: 
Bleckley,  Judge. 

The  city  charter  providetl  for  siil 
and  council,  "ou  tlie  recoramendatic 
zens,  either  in  public  meeting  or  b 
election  is  designated  as  one  of  the 
commendation,  the  citizens  coutemp 
probably  those  qualified  to  vote.     Tl 
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thority  for  such  siibscriptionfi,  which  the  constitution  ordains, 
is  "a  majority  of  the  qualified  veters  of  such  town  or  city, 
voting  at  an  election  held  for  the  purpose?"     Leaving  out  the 
question  whether  the  action  of  any   number  of  citizens  "  ip 
public  meeting"  could  be  recognized,  we  think  the  charter 
aad  the  constitution  are  near  enough  alike,  in  their  provisions 
touching  elections,  for  the  former  not  to  be  wholly  repciiled 
by  the  latter.  We  are  not  sure  that  a  repeal  would  be  wrought 
if  they  were  more  unlike  than  they  are,  as  the  constitution, 
in  the  provision  from  which  we  have  quoted,  seems  to  ip^*end 
a  limitation  upon  future  legislation,  and  not  the  abrogation  of 
prior  enactments.     If  the  charter,  in  the  use  of  the  loose  terra 
"citizens,"  be  construed  to  mean  all  the  citizens,  whether  qual- 
ified to  vote  or  not,  and  if  the  constitution  be  retroactive  ^nd 
in  conflict  with  it,  the  result  would  be,  not  a  repeal,  bijt  a 
modification  of  the  charter.     The  terms,  "  a  majority  of  citi- 
zens," as  found  in  the  charter,  would  thus  be  cut  down  and 
restricted  to  "a  majority  of  the  qualified  voters,  *  *    voting 
at  an  election  held  for  the  purpose."     Looking  to  the  provis- 
ions of  both  instruments,  construing  them  together,  and  ap- 
plying the  spirit  of  the  constitution,  we  think  the  proper 
mode  of  administering  the  charter,  at  an  election  held  in  1871, 
was  to  give  all  the  qualified  voters,  and  none  others,  an  oppor- 
tunity to  vote.     This  was  done.     It  appears  that  a  mHJority 
of  those  entitled  to  vote  did  not  take  part  in  the  election;  but 
this,  we  think,  made  no  difference.     The  genend  rule  as  to 
{K>pular  elections  is,  that  those  who  abstain  from  exercising 
the  franchise  are  not  regarded  in  declaring  the  result.     By 
staying  away  from  the  polls,  they  virtually  agree  to  abide  by 
the  will  of  a  majority  of  those  who  attend  and  vote.     This  is 
the  rule  expressly  established  by  the  constitution  for  the  class 
of  elections  which  we  are  now  considering :  Only  "  a  majority 
of  the  qualified  voters  *  *  voting ^^  is  required  to  authorize 
subscription  :     See  52  Georgia  Reports^  62L 

For  other  points  ruled  in  the  case,  read  the  syllabus  together 
"with  the  reporter's  statement. 

Judgment  affirmed. 
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Julius  A.  Haydek,  plaidiiff  Id  error,  v»,  Jaues  C.  Andes- 
son  et  al,,  (lefeDtlants  in  error. 

I.  A  stay-bond  binds  the  property 

3.  Where  the  claimant  purchased 
the  execution  of  the  stay-bond, 
with  the  vendor,  he  was  afleclei 
arising  from  the  making  of  said 

3.  The  holder  of  the  legal  title  □ 
bond  for  titles,  all  the  purchase 
city  covered  thereby,  cannot  pre 

4.  Where  the  verdict  in  an  equil; 
SHOT  of  money,  a  decree  by  the  1 
(he  verdict  of  the  jury,  though  Ii 

Stay-bontls.  Lien.  Prit 
Decree.  Before  Juilge  Ba.i 
March  Term,  1876. 

The  following,  taken  in  ( 
ciently  reports  thia  case: 

A  part  of  the  realty  lev 
lowing  chain  of  title:  let. 
J.  J,  Tliraaher,  dateil  Nover 
title  from  J.  J.  Thrasher  t 
ber  7th,  1874.  3d.  An  as 
Thrasher  to  J,  A.  Hayden, 

Collier  &  Collier; 
Thrasher,  fur  plaintiff  in 

Reese  &  Reese,  for  del 

Warner,  Chief  Justice. 

This  was  a  claim  case,  on 
the  property  subject  to  tin 
claimant  made  a  motion  for 
therein  set  forth,  which  wa 
claimant  excepted. 


ATLANTA,  JULY  TERM,  1876.  379 

Hayden  vs.  Anderson  et  al. 

Two  of  the  main  grounds  of  error  insisted  on  here  were, 
that  the  court  erred  in  not  ruling  out  as  evidence  the  plain- 
tiflfe'  ji.  fcUj  and  the  decree  on  which  it  issued,  on  the 
ground  that  no  valid  decree  had  been  entered  up  in  the 
case,  and  also  that  the  court  erred  in  holding  that  the  bond 
signed  by  W.  L,  Thrasher,  as  security  on  the  stay  of  execu- 
tion, was,  in  law,  a  goo<l  statutory  stay-bond,  and  created  a 
lien  on  his  property  from  the  date  of  the  execution  thereof. 
It  appears  from  the  evidence  in  the  record  that  the  jury,  on 
the  trial  of  the  equity  cause,  found  and  decreed  in  favor  of 
the  complainants  against  the  defendant  a  certain  specified  sum 
of  money,  which  was  fully  and  specially  set  forth  in  the 
verdict. 

The  chancellor  made  and  signed  the  following  on   the 
12th  of  May,  1875:  "Upon  hearing  and  considering  the  fore- 
going verdict  and  decree  of  the  jury,  it  is  adjudged  and  de- 
creed that  the  same  is  hereby  adopted  and  approved,  and  is 
now  signed  by  me."    The  bond  for  the  stay  of  execution  en- 
tered on  the  minutes  of  the  court,  and  signed  by  the  respective 
parties  named  therein,  was  as  follows,  to-wit:   "James  C. 
Anderson  et  al.  vs.  Early  W.  Thrasher,  executor  of  Barton 
Thradber,  deceased.     Verdict  and  decree  for  the  complain- 
ants  for  $10,000  00,  principal  and  costs,  against  E.  W. 
Thrasher,  individually.     The  defendant  in  the  above  stated 
case  comes  forward  and  demands  a  stay  of  execution  according 
to  the  statute  in  such  cases  made  and  provided,  and  brings 
Albert  M.  Thrasher,  WiJson  L.  Thrasher,  and  the  firm  of 
Thrasher  &  Thrasher,  composed  of  Barton  H.  Thrasher  and 
Albert  M.  Thrasher,  and  tenders  them  as  his  securities;  and 
they,  the  said  Early  W.  Thrasher,  Albert  M.  Thrasher,  Wil- 
son   Tj.  Thrasher,  and  Thrasher  &  Thrasher,  acknowledge 
themselves  jointly  and  severally  bound  unto  James  C.  Ander- 
son el  al,,  complainants  in  the  above  stated  case,  for  the  pay- 
ment of  the  said  verdict,  and  decree,  and  costs,  in  said  cause 
In    testimony  whereof,  the  said  Early  W.  Thrasher,  Albert 
M.  Thrasher,  Wilson  L.  Thrasher,  and  Thrasher  &  Thrasher, 

have  hereunto  set  their  hands  and  affixed  their  sealS)  this  12th 
Vol.  lvii.  25. 


380         SUPREME  COURT  OF  GEORGIA. 

•        Hayden  vs.  Anderson  et  ai, 

^  ■  »  '  ■      I  '^  ■■■■  ■■■  ■  ■  »  ■  III  I       ■     I  ■!  ■  I  ■  ■ 

of  May,  1875.  Approved:  E.  Heyser,  clerk."  The  claim- 
ant claims  title  to  the  property  levied  on  under  deeds  convey- 
ing the  same  to  him  by  the  defendants,  and  an  assignment  of 
a  bond  for  titles  to  a  portion  of  the  projwrty,  all  executed  on 
the  2d  (lay  of  June,  1875,  and  one  of  the  questions  is,  whether 
the  property  of  W.  L.  Thrasher,  one  of  the  securities  on  the 
stay  of  execution,  was  bound  for  the  payment  of  the  judgment 
in  the  case  in  which  the  execution  was  stayed,  from  the  date 
of  the  stay-bond  signed  by  him  ? 

1.  By  the  judiciary  act  of  1799,  the  property  of  the  defend- 
ant was  bound  from  the  signing  of  the  judgment,  but  the  de- 
fendant against  whom  such  judgment  was  entered  might, 
within  four  days  from  the  adjournment  of  the  court,  enter 
good  and  sufficient  security,  either  in  open  court  or  in  the 
clerk's  office,  for  the  payment  of  said  judgment  and  costs, 
within  sixty  days,  and  if  such  party  shall  not  pay  the  same 
agreeable  thereto,  execution  may  issue  against  such  party  and 
the  security,  without  any  other  proceeding  thereon.  Such  has 
been  the  law  of  this  state  from  1799  up  to  the  present  time :  See 
Code,  sections  3661,  3662.  The  uniform  construction  which 
has  been  given  to  this  statute,  so  far  as  is  known  or  believnl, 
from  the  time  of  its  enactment  in  1799  np  to  this  day,  has 
been  that  the  property  of  the  security  on  the  stay  of  execu- 
tion was  bound  for  the  payment  of  the  judgment  from  the  date 
of  the  stay-bond  signed  by  him.  But  it  is  sai<l  that  the  stat- 
ute does  not  declare  that  the  stay-bond  shall  constitute  a  lien 
on  the  property  of  the  security.  The  apt  of  1799,  however, 
declares  that  the  property  of  the  defendant  in  the  judgment 
shall  be  bound  from  the  signing  thereof, and  that  execution  may 
issue  against  him  and  the  security,  without  any  other  pn)cee4l- 
ing  thereon.  If  it  was  not  intended  that  the  proi>erty  of  the  se- 
curity on  the  stay  of  execution  should  be  bound  for  the  jmyment 
of  the  judgment  in  the  same  manner  as  the  property  of  thede- 
fendant  therein,  why  declare  that  execution  might  issue  against 
the  defendant  in  the  judgment  and  the  security,  without  any 
other  proceeding  thereon?  An  execution  is  the  remedy  pro- 
vided  by  law  to  enforce  the  sale  of  property  bound  for  its 
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payment,  either  by  the  terms  of  some  statutory  enactment  or 
otherwise.  The  property  of  the  security  on  the  stay  of  execu- 
tion in  this  state,  is  bound  for  the  payment  of  the  judgment, 
by  force  of  the  statute,  and  that  is  the  fair  and  legitimate  inter- 
pretation thereof,  when  it  declares  that  the  execution  shall 
issue  against  the  defendant  in  the  judgment  and  the  security 
without  any  other  proceeding  ihereon.  Why  authorize  the  ex- 
cution  to  issue  against  the  security  without  any  other  proceed- 
ing thereon,  if  it  had  not  been   intended  that  his  property 
should  be  bound  for  the  payment  of  the  judgment  as  well  as 
that  of  the  defendant  therein?  If  the  property  of  the  security 
on  the  stay  of  execution  was  not  intended  to  be  bound  for  the 
payment  of  the  judgment^  from  the  time  of  his  signing  his 
name  to  the  stay-bond  or  recognizance  in  the  clerk's  office, 
there  would  seem  to  be  no  good  reason  for  an  execution  to 
issue  against  him  as  well  as  the  principal  defendant  to  collect 
the  amount  due'on  that  judgment.     Besides,  if  the  property 
of  the  security  on  the  stay  of  execution,  is  not  bound  for  the 
payment  of  the  judgment  from  the  date  of  the  stay,  the  plain- 
tiff, who  has  been  delayed  in  the  collection  of  his  judgment 
for  sixty  days,  derives  no  benefit  from  the  security,  during  the 
time  of  the  delay,  and  has  no  additional  property  bound  for  its 
payment  during  that  time.     The  statute  clearly  contemplates 
that  the  property  of  the  security  shall  be  bound  for  the  pay- 
ment of  the  plaintiff's  judgment,  in  authorizing  an  execution 
to  issue  against  him  therefor,  by  some  "  proceeding."     What 
IS  that  proceeding  ?     Evidently  that  good  and  sufficient  se- 
curity shall  be  entered  either  in  open  court,  or  in  the  clerk's 
office,  within  four  days,  for  the  payment  of  the  judgment  and 
costs  within  sixty  days.     The  act  of  1799  did  not  require  that 
a  bond  should  be  given,  as  the  Code  now  does,  but  that  good 
and  sufficient  security  must  be  entered  for  the  payment  of  the 
Judgment  and  costs ;  that  is  the ''  proceeding"  which  binds  the 
property  of  the  security  to  pay  the  judgment  according  to  the 
statute,  and  when  that  proceeding  is  had,  the  property  of  the 
seeurity  is  bound  for  the  payment-of  the  plaintiff's  judgment 
Just  as  it  then  stands^  from  the  date  of  that  proceeding,  be- 
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cause  the  execution  is  auUiorized  by  the  statute  to  be  issued 
against  the  security  without  any  "other  proceeding  tliereoD." 
The  execution  must  necessarily  relate  back  to  that  proceeding 
of  entering  tlie  security  in  the  clerk's  office  for  the  paymeat 
of  the  judgment,  for  its  foundation  and  legal  support,  fortlie 
simple  reason  that  it  has  no  other,  ami  if  Qwt  proceeding  ()oe9 
not  bind  the  property  of  the  security  on  the  stay-bond  so  la 
to  authorize  the  plaintiff  to  have  execution  against  him,  titea 
there  is  no  legal  authority  for  the  plaintiff  in  the  judgment 
to  have  execution  against  iho  Rpnuritv  on  the  stav  thereof 
after  the  expiration  of  the 
ii)  the  clerk's  office,  before 
binds  the  property  of  the  s 
in  the  judgment  to  seize  an 
againat  him  in  satisfaction 
ceeding  in  the  clerk's  offic 
not  bind  the  property  of  t 
plaintiff's  judgment,  then 
no  legal  authority  for  issiri 
erty  of  the  security  to  satis 
statute  recognizes  that  pre 
the  security,  when  it  declai 
the  defendant  in  the  judgn 
other  proceeding  thereon." 
the  property  of  thesecurit; 
the  Juilgment  from  the  tim 
ecution,  and  the  only  log? 
of  the  security  is  bound  fot 
the  time  of  signing  the  boi 
for  that  purpose.     Such  it 
raneous  construction  of  th 
and  bar,  and  people  of  the 
stniction  up  to  the  present 
%  But  be  that  as  it  may 
ant  claims  title  to  the  proj 
the  defendant  to  him,  tbr 
Thrasher,  (the  claimant  i: 


ATLANTA,  JULY  TERM,  1876.  383 


Hayden  vs.  Anderson  et  al. 


seeurilies  od  the  stay-bond,  and  as  a  matter  of  course  had  full 
knowledge  of  its  existence,  and  who  were  the  parties  to  it,  as 
well  as  of  the  existence  of  the  judgment  on  which  the  execu- 
tion was  stayed.  Notice  to  the  claimant's  agents,  through 
whom  the  property  was  purchased  from  the  defendants,  was 
notice  to  him  of  the  above  recited  facts,  inasmuch  as  they 
must  necessarily  have  had  notice  of  them  at  the  time  of  the 
alleged  trade  and  conveyance  of  the  property :  Code,  section 
2200.  lu  point  of  fact,  it  would  seem  from  the  evidence  in 
the  record,  that  the  claimant  had  but  little  to  do  in  negotiating 
the  trade  foe  the  property,  and  taking  the  conveyances  there- 
for; that  part  of  the  business  appears  to  have  been  managed 
entirely  by  Thrasher  &  Thrasher,  who  acted  as  his  agents, 
and  who  were  two  of  the  securities  on  the  stay-bond,  and 
who  must  have  known  at  that  time,  as  his  agents,  all  about 
the  condition  of  the  property,  and  of  the  incumbrances  that 
were  upon  it,  and  must  have  remembered  it  at  the  time. 

3.  As  to  the  property  levied  on  as  the  property  of  Early 
W.  Thrasher,  the  principal  defendant  in  the  judgment,  and 
conveyed  by  him  to  J.  J.  Thrasher,  and  who  executed  a  bond 
for  titles  therefor  to  W.  L.  Thrasher,  who  assigned  said  bond 
for  titles  to  Hayden,  the  claimant,  it  appears  that  all  the  pur- 
chase money  had  not  been  paid  for  the  property  at  the  time 
of  the  assignment  of  the  bond  to  the  claimant  on  the  2d  of 
June,  1875.  If  the  conveyance  of  the  property  by  Early  W. 
Thrasher  to  J.  J.  Thrasher,  was  a  fair  and  bona  fide  transac- 
tion, and  not  intended  to  hinder  and  delay  the  collection  of 
the  plaintiffs'  demand  against  him,  then  the  title  to  that  prop- 
erty is  in  J.  J.  Thrasher,  and  not  in  the  claimant,  who  had 
no  legal  right  or  authority,  so  far  as  the  record  shows,  to 
claim  J.  J.  Thrasher's  property  for  him.  The  evidence  in 
the  record  is,  that  the  defendant,  E.  W.  Thrasher,  continued 
Id  possession  of  the  property  until  after  the  date  of  the  judg- 
ment against  him,  and  up  to  a  short  time  before  the  levy  was 
uade  tliereoD  by  the  sheriff. 

4.  The  decree  which  the  chancellor  signed  was  not  as  for- 
mal as  it  might  have  been,  or  good  pleading  may  have  re- 
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quired,  but  it  was  a  substitiiti&l  conapli»nce  with  tlie  Code, 
reftirring  to  tlie  verdict,  aud  adoptiug  it  as  the  decree  of  the 
court,  it  was  sufGciently  oertaiu,  for  all  1(^1  and  practical 
purposes. 

lu  view  of  the  evidence  contained  in  the  record,  and  the 
law  applicable  thereto,  there  was  no  error  in  the  judgmeDtoT 
the  court  in  overruling  the  claimant's  motion  for  a  uen  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


The  Pboplb's  Bank  of  Newnan,  plaintiff  in  error,  w. 
Orlando  McLendon,  defendant  in  error. 

A  commissioner  entrusted  bj  a  party  to  a  tuit  to  find  another  commissioDa 
and  execute  interrogatories ,  may  recover  therefor  whatever  his  services  ut 
reasonably  worth,  though  he  was  named  by  the  other  party  as  his  comom- 
sioner  on  lh«  interrogalories,  befoi 
the  duly  to  hunt  up  another  commi 

GerHorari.    Interrogatoriet 
Coweta  County.    At  Charobe 

Reported  in  the  opinion. 

A.  D.  Freeman,  for  plaini 

P.  H.  Brewster  ;  Spebr 

Jackson,  Jndge. 

The  People's  Bank  of  Ne 
Tlie  banlcBiied  out  a  commissi 
a  witness.  The  other  party  m 
in  error  here,  as  oommisstone 
the  bank  entrusted  the  com 
McLendon,  and  asked  him  U 
execute  the  interrogatories, 
the  bank  $10  00;  the  bank 
was  only  bound  to  pay  %2  00 
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held  that  plaintiff  could  recover  010  00;  the  bank  excepted, 
and  the  case  is  here. 

But  for  tlie  fact  that  a  principle  of  some  consequence  to  th® 
profession  and  to  litigants  was  involved  in  this  case,  the  prin- 
ciple that  "c?6  minimis  non  curat  lex"  would  apply  to  the 
case.  The  idea  of  a  bank  defending  a  claim  for  a  $10  00  fee 
due  a  lawyer,  who  proved  his  services  to  be  worth  that  sum, 
IS  rather  too  close,  but  perhaps  the  principle  at  stake  may 
justify  it. 

The  question  is,  can  a  commissioner  recover  more  than 
$2  00  for  his  services  ?  Before  the  act  of  1866 — Code,  section 
3883 — he  could  not;  but  that  act  declares  that  reasonable  com- 
pensation may  be  paid  to  the  commissioners,  but  not  more 
than  $2  00  a  day  shall  be  taxed  as  costs  against  the  party 
cast  in  the  suit.  We  see  no  reason,  therefore,  why  a  commis- 
sioner may  not  recover  any  reasonable  compensation  agreed 
upon,  and  if  none  be  agreed  upon,  why  he  may  not  recover 
from  the  party  at  whose  instance  and  request  he  may  act,  on  a 
quantum  meruit^  whatever  his  services  were  worth.  At  least 
I  think  so.  Such  seems  to  me  to  be  the  remedy  that  this  act 
of  1866  applied  to  the  defect  in  the  old  law.  So  tiiat  if  Mc- 
Leudon was  employed  by  the  bank,  he  could  recover  from  it 
what  his  services  were  worth.  Was  he  employed?  We  all 
think  that  he  was  not  only  to  execute  the  interrogatories,  to 
do  his  part  of  that  duty,  but  to  hunt  up  another  commissione^r 
and  take  the  onus  of  the  whole  business  upon  himself.  We 
all  think  that  he  was  thus  entitled  to  recover  from  the  bank, 
which  thus,  through  its  attorney,  entrusted  this  business  to 
McLendon,  the  010  00  sued  for;  whilst  I  think  any  com- 
missioner employed  by  a  party  to  execute  interrogatories  may 
not  only  recover  an  agreed  sum,  in  which  I  understand  the 
whole  court  to  concur,  but  if  no  agreement  be  made,  that  he 
may  recover  whatever  sum  he  proves  his  services  to  have 
been  worth. 

The  only  limitation  upon  an  agreed  fee  seems  to  be  that  it 
shall  not  be  taxed  in  the  bill  of  costs  against  the  losing  party. 

Judgment  affirmed. 
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James  F.  White,  plaintiff  in  error,  v%,  Francis  Reviere, 

administrator,  defendant  in  error. 

1.  An  administrator  who  sold  and  conveyed  land  prior  to  the  adoption  of  the 
Code,  was  entitled  to  the  same  equitable  lien  for  the  purchase  money  as 
other  vendors. 

2.  Exceptions  to  an  auditor's  report  need  not  set  forth  any  of  the  evidence; 
more  especially,  where  the  auditor  himself  has  reported  all  the  evidence 
and  thus  made  it  part  of  the  record. 

3.  The  burden  of  showing  error  in  the  report  is  on  the  excepting  party ;  and, 
upon  exceptions  of  fact,  when  he  fails,  for  any  cause,  to  convince  the  coart, 
he  is  entitled  to  trial  by  jury,  with  the  report  9& prima  facie  evidence  against 
him. 

4.  An  exception  of  f£tct  is  sufficiently  specific  when  it  points  out  the  particu- 
lar sum  which  the  auditor  should  have  allowed  as  a  credit  for  <*  insolvent 
notes  and  accounts  "  instead  of  the  sum  which  he  did  allow.  So,  too,  is 
an  exception  which  complains  that  a  certain  amount  should  have  been 
debited  for  **  county  scrip,"  and  a  certain  other  amount  for  "  notes  not 
appraised.".  So,  too,  is  an  exception  which  complains  that  the  '*  valne  of 
the  estate"  was  charged  at  a  given  sum,  when  it  should  have  been  charged 
at  a  certain  other  sum.  So,  too,  is  an  exception  which  complains  that  cer- 
tain notes  should  have  been  credited  to  the  objecting  party  before  certain 
other  notes. 

5.  An  exception  is  too  general  and  indefinite  which  merely  alleges  error  be- 
cause "  the  proof  shows  that  defendant  is  not  indebted  to  the  complainant 
but  that  complainant  is  indebted  to  the  defendant." 

6.  The  auditor  or  master  has  no  power  to  decide  on  a  demurrer  to  the  bill. 

Administrators  and   executors.     Vendor  and  purchaser. 

Lien.     Auditor.     Practice  in  the  Superior  Court.      Before 

Judge  Wright.     Upson  Superior  Court.  November  ad- 
journed Term,  1875. 

Francis  Reviere,  as  administrator  of  Thomas  W.  Reviere, 
deceased,  filed  his  bill  against  James  F.  White,  to  enforce  the 
vendor's  lien  as  against  certain  land  sold  to  defendant  on  or 
about  the  2d  of  October,  1860.  Three  notes  were  given  lor  / 
the  purchase  money,  two  for  $1,20000  each,  due  respectively 
on  December  25th,  1861,  and  December  25th,  1862,  and  one 
for  01,210  00,  due  December  25th,  1863. 

The  defendant  demurred  to  the  bill  upon  the  ground  that 
an  administrator  selling  land  was  not  entitled  to  a  vendor's 


] 
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lien.  He  also  answered,  setting  up  that  at  the  time  of  the 
aforesaid  purchase,  it  was  agreed  that  the  aforesaid  notes  should 
be  taken  up  by  him  when  due  as  a  part  of  his  distributive 
share,  in  right  of  his  wife,  in  the  estate  of  tiie  intestate.  He 
also  alleged,  by  way  of  cross-bill,  that  complainant,  upon  a 
fair  settlement,  would  be  found  indebted  to  him,  in  right  of 
his  wife,  in  a  large  sum,  for  which  he  prayed  a  decree,  etc. 

To  this  cross-bill  complainant  filed  his  answer,  setting  forth, 
in  full,  his  actings  and  doings  as  administrator. 

The  case  was  referred  to  an  auditor  with  the  powers  of  a 
master  in  chancery,  who  reported,  in  substance,  as  follows  : 

On  January  1st,  1863,  complainant  was  indebted  to  defendant  .  ^1967  50 
Credits  of  that  date.  Amount  paid  White  in  negroes  .    $3,735  00 

White's  note  to  Hightower  paid        185  00 

White's  note  to  Florence  paid  .  89  38 

"  White's  note  to  Adams  paid  .    .  50  00 

"  "  One-fifth  of  attorney's  fees,  etc..  7812 


«  « 

(I 


1^4,137  50 
Amount  due  defendant  to  balance 830  00 — $4,967  50 

On  January  1st,  1863,  defendant  was  indebted  to  com- 
plainant $3,610  00  principal,  and  $252  00  interest,  on  the 
three  notes  given  for  the  purchase  of  land  above  set  forth. 
Deducting  from  these  sums  the  aforesaid  $830  00,  leaves  due 
to  complainant,  on  the  date  aforesaid,  ^,032  00.  Recom- 
mends that  decree  be  passed,  in  accordance  with  report, 
making  the  aforesaid  land  subject  thereto,  and  directing  that 
the  same  be  sold. 

Overrules  the  demurrer. 

The  report  showed  in  detail  the  calculations  by  which  the 
results  above  indicated  were  reached.  Accompanying  it,  and 
made  a  part  tliereof,  was  the  evidence  introduced  before  the 
auditor,  deemed  immaterial  here. 

The  defendant  excepted  to  the  report  upon  the  following 
pounds,  to-wit : 

1st.  Because  the  auditor  overruled  the  demurrer  to  com- 
plainant's bill ;  and  because  he  refused  to  dismiss  the  same,  it 
appearing  from  the  charges  therein  contained,  and  from  the 
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testimony  aocoiujmnyiiig  the  auditor's  report,  that  complain- 
ant  did  not  have  a  veodor's  lien  od  tiie  land  puruliased  by 
defendant. 

2d.  Because  said  auditor  allowed  to  complainant  the  fol- 
lowing credit,  to-wit:  For  insolvent  notes  and  accounts  $2,- 
106  05,  when  there  should  have  been  allowed  only  $849  48, 
being  an  error  against  complainant  of  one-fifth  of  tliedifler- 
ence  between  the  two  items,  with  interest.  He  &iled  tocha^ 
the  complainant  with  $128  75  for  county  scrip,  with  interest 
from  November  7th,  1860,  and  '$353'81  for  notes  not  ap- 
praised,  tvith  interest,  to  one-fiilh  of  which  amounts  defend- 
ant was  entitled. 

3d.  Because  said  auditor  only  charged  the  value  of  tlie 
estate  which  went  into  coraplf ''""'*'=  *>»"'i=  -*  •'•'■  ..-in-.i™.l 
sum  of  $23,459  27,  with  int 
making  a  total  charge  of  $24. 
debited  said  complainant  wit 
862  62,  less  insolvent  debts,  ai 
balance  of  831,756  57,  makin 
of  oiie-lirth  of  $8,297  10,  witli 

4th.  Because  said  creditor 
$3,735  00  for  the  purchase  o 
credited  said  item  to  compla 
troversy  sliould  have  been  fi 
portion  of  his  distributive  shar 
to  complainant  simply  as  vouc 

5th.  Because  the  finding  ol 
the  proof  shows  that  defendat 
ant,  but  that  the  latter  is  indel 

6tl),  Because  the  auditor  < 
fevor  of  the  vendor's  lien. 

Ill  support  of  the  2d,  3d,  4 
fendaiit  refers  to  the  evidem 
report  and  made  a  part  of  tl 
the  exceptions  defendant  refers 
pleadings  of  complainant. 

The  complainant  demurred 
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ler  was  sustained  to  the  first  five  as  not  being  sufficiently 
specific,  and  because  the  evidence  in  support  thereof  was  not 
sufficiently  set  forth  in  said  exceptions.  It  was  further  or- 
dered that  the  sixth  exception  be  overruled^  that  the  report  of 
the  auditor  be  approved,  and  that  complainaut  have  leave  to 
proceed  to  the  jury  with  said  report,  and  with  such  other  legal 
.  proofs  as  may  be  desired. 

To  this  ruling  defendant  excepted. 

The  demurrer  to  the  bill  originally  filed  was  then  heard 
and  overruled,  and  defendant  excepted. 

A  verdict  was  taken  in  accordance  with  said  report  and  a 
decree  rendered. 

Error  is  assigned  upon  each  of  the  aforesaid  grounds  of 
exception. 

J.  A.  Gotten,  for  plaintiff  in  error. 

Speer  &  Stewart  ;  E.  W.  Beck  ;  C.  Peeples  ;  E.  N. 
Broyles,  for  defendant. 

Bleckley,  Judge. 

In  this  state,  when  an  administrator  sells  land  upon  credit, 
he  may  or  may  not  take  security  for  the  purchase  money. 
Failing  to  take  security,  he  acts  at  his  peril;  but  this  ought 
not  to  put  him  in  a  worse  condition  than  other  vendors.  His 
equity  against  the  purchaser  is  as  strong  as  theirs.  With  the 
purchase  money  unpaid,  the  purchaser  from  an  administrator 
has  nobettef  right  to  hold  the  land  exempt  from  the  claim 
for  such  money,  than  has  any  other  purchaser.  We  do  not 
see  that  the  administrator's  equity  is  the  least  weakened  by 
the  fiict  that  he  has  title  to  land  only  for  the  purpose  of  ad- 
ministration, and  that  the  beneficial  interest,  as  well  as  the 
general  legal  title,  is  in  the  distributees.  Whether  we  regard 
tRe  protection  of  the  administrator,  or  the  protection  of  those 
for  whose  ultimate  benefit  he  acts,  there  is  equal  reason  for 
Iiolding  the  land  subject  to  pay  for  itself  as  against  the  pur- 
chaser.   The  principle  of  equitable  lien  is  in  the  transaction. 
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The  administrator  is  the  vendor.  Before  selling  hehastlllt 
upon  wliich  he  could  recover  in  ejectment:  Code,  sec.  2246; 
3  Kdly,  105;  14  Georgia  Repoi-ta,  145;  20  Ibid.,  135.  The 
Code  abulisliLtl  tlie  vendor's  equitable  lien;  but  this  provlsiofl 
was  not  retroactive:  34  Georgia  Report8,ZS6.  And  theocra- 
veyance,  !i]  the  present  case,  was  prior  to  tiie  Code. 

Several  points  of  practice  were  ruled  by  the  court,  all  of 
which  appear  at  sufficient  length  in  the  head-notes. 

Judgment  reversed. 


C 
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A.  T.  Hackett,  solicitor  general,  by  Z.  D.  Harrison, 
for  the  state. 

Jackson,  Judge. 

The  defendant  was  indicted  for  keeping  a  lewd  house,  he 
was  found  guilty,  and  sentenced  to  pay  a  fine  of  $300  00  and 
all  costs,  or  in  default  thereof  in  ten  days,  to  go  to  hard  work 
in  the  chain-gang.  He  moved  for  a  new  trial  on  various 
grounds ;  it  was  denied  hira,  and  he  excepted. 

1.  The  first  complaint  is  that  evidence  of  the  general  char- 
acter for  chastity  of  the  women  boarding  at  his  house  and 
frequenting  it  was  admitted.  It  ought  to  have  been  admitted 
says  the  law:  2  Bishop's  Crim.  Proc,  sec.  83;  Wharton's 
Am.  Crim.  Law,  2390,  and  cases  cited. 

2.  Besides,  the  proof  was  abundant  besides  this  evidence, 
and  the  defendant  would  have  been,  and  ought  to  have  been, 
convicted  without  it. 

3.  Nor  do  we  think  that  the  court  erred  in  the  charge  com- 
plained of.  That  charge  was  to  the  effect  that  the  lewdness 
need  not  be  proven  to  have  been  openly  and  not(»riously  car- 
ried on ;  that  it  was  enough  if  it  was  done  with  the  knowl- 
edge and  consent  of  the  defendant,  though  privately.  Such 
things  are  rarely  done  in  public ;  and  if  such  proof  were  re- 
quired there  would  rarely,  we  suppose,  be  a  conviction. 

4.  The  punishment  was  not  excessive.  The  facts  show  a 
very  bad  case;  the  lewdness -approximated  as  near  to  open 
and  notorio*us  defiance  of  decency  as  well  as  law,  as  any  case 
of  the  kind  could  well  be  open  and  defiant;  and  the  punish- 
ment, especially  the  fine,  is  quite  moderate. 

Judgment  affirmed. 
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Charljes  a.  Nutting,  plaiutiff  in  error,  w.  Sloan,  Groo- 
ver &  Company,  defendants  in  error. 

Where  the  plaintiflf*s  evidence  showed  that  the  draft  sued  on  was  given  by 
defendants'  agent  to  him  for  money  advanced  with  which  to  purchase  cot- 
ton ;  that  said  agent  notified  defendants  of  the  draft  and  the  circumstances 
under  which  it  was  given ;  that  defendants  sul)sequently  received  the  cot- 
ton thus  purchased,  but  refused  to  accept  the  draft,  applying  the  proceeds 
of  the  cotton  to  a  claim  in  their  favor  against  their  said  agent : 

I/f/d,  that  a  non-suit  should  not  have  been  awarded. 

Negotiable  instruments.  Notice.  Non-suit.  Before  Jo^ 
Tompkins.  Chatham  Superior  Court.  November  Term, 
1875. 

Reported  in  the  decision. 

R.  E.  Lester,  for  plaintiff  in  error. 

Howell  &  Denmark  ;  McCay  &  Trippe,  for  defend- 
ants. 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendants  on 
the  common  law  side  of  the  court,  in  the  nature  of  a  short  bill 
in  equity,  inr  which  he  set  forth  the  transaction  and  the  facts, 
(under  the  law  of  this  state  and  the  practice  of  our  courts,) 
which  would  equitably  entitle  him  to  recover  from  the  de 
fendants  the  amount  of  the  following  draft,  which  the  defend- 
ants refuseil  to  accept: 

"  Macon,  Ga.,  13th  October,  1868. 
"At  sight  pay  to  the  order  of  C.  A.  Nutting  $4,500  00, 
value  received,  which  place  to  the  account  of  cotton  shipp^* 

(Signed)  "J.  W.  FEARS. 

"To  Sloan,  Groover  &  Company,  Savannah,  Ga." 

The  defendants  pleaded  the  general  issue,  and  that  the 
plaintiff  had  changed  the  nature  of  the  debt  by  accepting  the 
note  of  J.  W.  Fears  in  settlement  of  the  draft.  On  the  trial 
of  the  case,  the  plaintiff  introduced,  in  substance,  the  foUo''^'' 
lowing  evidence : 
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1st.  The  draft  and  the  notarial  protest,  showing  presenta- 
tion and  refusal  of  defendants  to  pay,  October  15th,  1868, 
they  saying:  "  We  decline  to  pay  it." 

2d.  J.  W.  Fears  testified  as  follows:  Was  dealing  in  cot- 
ton October  13th,  1868,  purchasing  in  Macon,  and  shipping 
to  the  defendants,  who  were  my  factors,  in  Savannah.  The 
history  of  the  draft  sued  on  is  as  follows:  I  bought  a  lot 
of  forty-three  bales  of  cotton  on  the  day  of  the  date  of  the 
draft,  and  tlie  plaintiff  advaj]ce<l  the  money  to  pay  for  it,  by 
discounting  the  draft  which  I  drew  against  the  cotton.  The 
cotton  was  shipped  to  Sloan,  Groover  &  Company,  in  my 
«name,  and  the  bill  of  lading  was  to  have  been  given  to  the 
plaintiff  to  be  attached  to  the  draft,  but  owing  to  some  delay 
in  getting  the  bill  of  lading,  I  did  not  get  it  to  the  plaintiff  in 
time  for  that  day's  mail,  and  I  undertook  to  send  it  forward 
to  Sloan,  Groover  &  Company,  the  defendants,  with  instruc- 
tions that  the  draft  had  been  drawn  against  the  cotton,  and 
that  the  bill  of  lading  was  the  property  of  the  holder  of  the 
draft  until  the  draft  was  paid.  I  sent  them  the  bill  of  lading 
the  same  day  with  letter  so  notifying  them,  and  also  telegraph- 
ed them  the  same  thing.  They  receivetl  the  instructions  in 
due  time,  but  as  I  was  afterwards  informed  by  them,  they  did 
not  pay  the  draft,  but,  on  the  contrary,  disposed  of  the  cot- 
ton, and  kept  tiie  money  under  the  pretence  that  I  owed  them 
a  balance,  to  which  they  applied  the  proceeds  of  the  cotton, 
although  I  <lid  not  think  I  owed  them  anything.  No  part  of 
the  draft  has  ever  been  paid,  either  by  defendants  or  myself, 
and  they  have  not  paid  any  of  the  proceeds  of  the  cotton  eith- 
er to  me  or  to  the  plaintiff. 

3d.  The  letter  of  J.  W.  Fears,  referred  to  in  his  testimony, 
enclosing  the  bill  of  lading — produced  under  notice  to  de- 
fendants : 

"Macon,  Ga.,  October  14th,  1868. 

•'  3Ies9r8.  Sharif  Groover  &  Company ^  Savannah : 

"Market  off  to  twenty-two  cents  low  middling;  twenty- 
two  and  a  half  cents  strictly  middling.     New  York  market, 


394  SUPREME  COURT  OP  GEORGIA. 

Nulling  vj.  Sloan,  Groover  &  Company. 

LiverpiKil  one-eig)ith  cent  off.  Do  as  you  tliink  beat  wilh 
my  cotton  now.  I  shipped  to-day  samples  eighteen  bales, 
whicli  with  forty-tliree  samples  I  shipped  to-day,  bat  could 
not  get  bill  of  lading  in  time  for  mail.  C.  &  H.  has  sight 
draft  $6,000  00,  and  bill  of  lading  thirty-five  and  the  eighieea 
bales,  samples  of  which  I  send  you,  this  draft  is  against. 

"  C.  A.  Nulling  has  sight  draft  84,500  00,  and  the  samples 
forty-three  bales  is  for  that, 

"An  account  of  these  two  drafts  $4,500  00,  $1,500  000- 
bill  of  lading  came  as  I  was  writing — send  forty-three  to  pay 
Nutting's  draft;  eighteen  and  thirtv-five — liftv-three  to  D»r 
C.&H.' draft. 

"Please  honor  and  ship  direct 
ship  fifty  bales  to-morrow. 

4th.  The  letter  of  Fears  to  I 
further  advising  about  the  draft, 
der  notice  to  pnxlnce: 

"  Macon 
"Meaen.  Sloan,  Groover  &  Co.,  1 
"  Your  letters  and  your  dispatc 
have  annoyed  me  very  much, 
of  C.  A.  Nutting,  against  the  fo 
cordance  with  your  instructions 
attacited.  As  it  was  late  before 
informed  Messrs.  Goodall  and  I 
you  the  bill  and  samples  for  fortj 
it  was  against  tliat  lot  that  the  '• 
ally  placing  the  bill  of  lading  to  N 
i  telegraphed  you  to  pay  the  dn 
cotton  to  New  York.  I  sincei 
Nutting  trusted  me  with  the  bi 
and  so  advised  him.  If  you  di( 
have  seriously  damaged  me, 
You  must  be  mistaken  in  this. 
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Do  please,  if  the  Nutting  paper  is  not  paid  to-day^  pay  it  in 
the  morning,  and  telegraph  me  by  nine  o'clock  that  it  is  paid. 
Cotton  is  dull  here,  twenty-two  and  a  half  cents,  middling. 
Now  is  the  time  to  buy.  o  *  ♦  ♦ 

(Signed)  "J.  W.  Fears." 

The  following  two  letters,  dated  13th  and  16th  October, 
1868,  were  attaclied  to  the  cross-interrogatories  propounded 
to  Fears,  witness  for  plaintiff: 

6th.  "Macon,  Ga.,  October  13th,  1868. 

*^ Messrs.  Shan^  Groover  &  Co.,  Savannah,  Ga.: 

"Your  letter  requiring  bills  of  lading,  and  seeming  to  com- 
plain of  my  not  attaching  to  bills,  came  to  hand.  I  try  to 
do  business  correctly  and  honestly,  etc.  I  telegraphed  you 
"not  to  send  money  if  account  was  unsatisfactory.  Would 
close.  Write."  I  confirm  it.  My  account  I  regard  as  safe, 
etc.  Now,  if  you  are  not  satisfied  with  account  I  will  square 
up  and  change.  Same  time  I  say  your  business  is  satisfac- 
tory, but  you  must  not  complain  so  much.  I  ship  you  thir- 
ty-five samples  to-night.  There  are  fifty-one  bales  in  this  lot, 
and  will  ship  forty  bales  to-morrow  with  bill  of  lading  at- 
tached. (Signed)  J.  W.  Fears." 

6th.  "Macon,  Ga.,  October  16th,  1868. 

^'Messrs.  Sloan,  Groover  &  Oo.,  Savannah,  Ga, : 

"I  think  you  will  discover  an  error  in  your  cotton  returns 

and  bacon  entries.     As  I  have  ordered  cotton  all  sold  * 

m  Hi  nt  lit  Hi  T^t  ill  Ht 

You  not  accepting  Nutting's  bill  will  give  me  no  trouble. 
I  arranged  it  immediately  with  Nutting,  etc  *  * 

"Yours,  truly,  (Signed)  J.  W.  Fears." 

7th.  C.  A.  Nutting:  Am  the  plaintiff.     The  draft  belongs 
to  me,  and  was  originally  made  to  me  by  Fears,  on  forty- 
three  bales  of  cotton,  for  money  advanced  by  me  to  buy  said 
cotton.     Draft  drawn  on  Sloan,  Groover  &  Company,  who 
Vol.  lvii.  26. 
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were  to  be  consignees  of  the  cotton.  The  draft  was  expressly 
agreed  to  be  a  lien  on  the  cotton  for  its  payment^  as  expressed 
in  the  draft.  I  paid  Fears  $4^500  00  for  the  draft,  less  one- 
fourth  per  cent  discount,  and  took  as  security  the  lien  which 
the  drafl  expressed,  on  the  cotton,  the  money  to  purchase  which 
I  had  advanced  to  Fears.  Have  never  received  a  cent  for  it 
either  from  defendants  or  Fears.  The  bill  of  lading  or  railroad 
receipt  for  the  said  cotton  was  to  have  been  handed  to  me  the 
same  day  the  drafl  was  drawn,  to  be  attached  to  it.  But  Fean 
said  he  could  not  get  the  cotton  sliipped  and  obtain  the  receipt 
or  bill  of  lading  for  it  before  the  closing  of  the  Savannah  mail 
f^that  day,  and  he  promised  that  he  would  semi  it  down  b; 
the  express  or  express  messenger  of  that  night,  to  be  handed  to 
defendants  the  next  morning,  with  instructions  that  the  bill 
of  lading  belonged  to  the  drafl  and  was  security  for  its  pay- 
ment That  is  the  reason  why  the  bill  of  lading  was  not  at- 
tached to  the  draft  Defendants  got  the  bill  of  lading  and 
the  cotton,  and  refused  to  pay  the  drafl,  and  have  never  paid 
it  or  applied  any  of  the  procee^ls  of  the  cotton  to  it,  althoogb 
I  have  demanded  it  of  them  time  and  again.  My  claim  has 
never  been  settled  or  arranged  for  in  any  way  by  either  Fears 
or  Sloan,  Groover  &  Company. 

8th.  W.  P,  Goodall:  The  testimony  substantially  tliesame 
as  Nutting's. 

9th«  John  T.  Ronan,  sworn:  Was  freight  agent  of  Centnl 
Railn^d  at  Savannah.  Proves  the  receipt  of  the  forty-three 
bales  cotton  and  delivery  to  defendants  at  Savannah. 

10th.  Alexander  J.  Ray  mar:  Proves  average  weight  of 
upland  cotton  to  be  about  five  hundred  pounds  per  bale  id 
October,  1868. 

llth.  H.  M.  Comer:  Proves  price  of  cotton  at  time  of  re- 
ceipt by  defendants  twenty-three  and  a  half  cents  |>er  pound, 
with  rising  tendency. 

12ih.  R.  N.  Ree<] :  Proves  price  by  actual  sales  made  by 
him  twenty-four  cents  })er  pound. 

Afler  the  platnliflT  had  closed  his  testimony,  the  defendBotfl 
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demurred  to  the  same  and  made  a  motiou   for  a  non-8uit, 
which  was  granted  by  the  court  and  the  plaintiff  excepted. 

The  sole  question,  therefore,  is  whether  under  any  view 
which  the  jury  could  have  taken  of  the  evidence  before  them, 
they  would  have  been  authorized  to  have  found  a  verdict  for 
the  plaintifil  The  general  rule,  undoubtedly,  is  that  where 
one  person  has  goods  in  the  possession  of  another,  he  cannot^ 
by  drawing  a  bill  on  that  person,  render  the  drawee  liable  to 
the  payee  for  not  accepting  the  draft,  for  the  simple  reason 
that  there  would  be  no  privity  of  contract  between  the  payee 
of  the  draft  and  the  drawee  thereof,  but  that  is  not  the  case 
made  by  the  evidence  in  the  record  before  us;  there  is  some- 
thing more  here  which  might  have  authorized  the  jury  to  have 
found  for  the  plaintiff,  on  the  ground  that  the  defendants  re- 
ceived the  cotton  consigned  to  them  after  notice  that  the  draft 
had  been  drawn  on  them  in  favor  of  the  plaintiff  for  the  price 
of  the  cotton  so  consigned  to  them.  If  the  defendants  re- 
ceivecl  the  cotton. consigned  to  them,  after  notice  from  the  con- 
signor that  he  had  drawn  a  draft  against  it  in  favor  of  the 
plaintiff  for  the  money  advanced  by  him  to  pay  for  it,  and 
then  refused  to  accept  the  draft,  and  applied  the  proceeds  of 
the  cotton  to  the  payment  of  their  own  account  for  advances 
made  to  Fears,  the  drawer,  then  the  plaintiff  had  a  prima 
jade  case  which  would  have  entitled  him  to  recover,  and  the 
questions  of  fact  involved  should  have  been  submitted  to  the 
jury.  The  true  principles  of  law  applicable  to  the  facts  of 
this  case,  are  correctly  stated  by  Parsons  in  his  treatise  on  the 
law  of  promissory  notes  and  bills  of  exchange  :  "  It  would 
seem,  says  the  learned  author,  that  if  a  person  should  write 
to  a  factor  that  he  had  sent  him  certain  goods  for  sale,  and 
drawn  a  bill  on  him  on  the  credit  of  the  goods  to  a  certain 
amount,  the  factor,  if  he  received  the  consignment,  would  be 
bound  to  accept  the  bill.  The  question  still  remains,  whether 
the  payee  of  the  bill  would  have  a  right  of  action  against  the 
factor  as  an  acceptor  for  money  had  and  received  to  his  use, 
on  the  ground  that  the  acceptance  of  the  consignment  was 
equivalent  to  a  promise  to  accept.     We  should  hold  him  so 
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liable,  on  the  groaod  that  by  accepting  the  consignment  he 
had  made  a  contract  with  the  drawer  to  accept  the  bill,  and 
that  this  contract  being  for  the  benefit  of  a  third  person,  this 
person  might  bring  an  action  for  the  breach  of  th^ contract:" 
1  Parsons  un  Nol«s  and  Bills,  291,  In  viev  of  the  fact  that 
under  our  practice,  the  plaintiff's  declaration  was  so  framei) 
as  to  authorize  the  equitable  as  well  as  the  legal  rights  of  tlw 
parties  to  have  been  considered  on  the  trial  of  the  case,  the 
court  erred,  iu  onr  judgment,  in  non-suiting  the  plaintiff  on 
the  statement  of  facts  contained  in  the  record, 
I<et  the  judgment  of  the  court  below  be  reversed. 


The  Daltoh  City  Compai 
Johnson,  de 

I.  Where  the  note  sued  npon  conti 
dorsed  or  assigned  l>^  the  payee, 
CQurl,  the  title  is  involved  as  >  pu 
no  nuUer  whether  the  defendant  1 

a.  Section  37S9  of  the  Code  treats  ( 
apparently  regular  holders  accoii 
some  itidoisement  or  awignmeni 
stranger  lo  a  contract  which  is  Ito 
assigned,  may  enforce  it  in  bis  ov 
the  writing. 

3.  Whcrr  the  complainant  seeks  to  c 
dorsed  01  assigned,  and  which  liu 
to  the  payee,  and  where  the  right  1 
is  claimed  to  arise  out  of  a  special 
eRect  of  which  is  to  estop  the  mi 
the  complainant,  such  special  coni 
the  bill  and  proved  as  alleged. 

4.  The  doctrine  of  es[<^>pel  by  admis 


Negotiable  instruments. 
Before  Judge  McCdtchen, 
vember  Term,  1875, 
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The  Dalton  City  Company  filed  its  bill  against  J.  A.  W. 
Johnson,  making,  in  brief,  this  case: 

On  or  about  August  18th,  1859,  complainant,  by  a  deed  of 
trust  entered  into  between  it  of  the  first  part,  certain  trustees 
of  the  second  part,  and  the  Dalton  and  Gadsden  Railroad 
Company  of  the  third  part/ conveyed  to  said  trustees  certain 
lands  in  the  city  of  Dalton,  to  create  a  fund  to  aid  in  the  con- 
struction of  the  railroad  from  Dalton  to  Jacksonville,  Ala- 
bama* On  or  about  May  21st,  1860,  said  trustees  sold  a 
portion  of  said  land  to  defendant,  taking  two  notes  therefor, 
each  for  $200  00,  payable  in  five  ind  eleven  months,  respect- 
ively, to  the  order  of  the  Dalton  and  Gadsden  Railroad  Com- 
pany. These  notes  should  have  been  made  payable  to  the 
order  of  the  Trustees  of  the  Dalton  City  Company's  Real  Es- 
tate Trust  Fund,  but  by  mistake  or  oversight  wore  made 
payable  as  aforesaid.  The  name  of  said  railroad  company 
was  subsequently  changed  to  that  of  the  Dalton  and  Jackson- 
ville Railroad  Company.  By  an  agreement  made  between 
said  railroad  company  and  complainant,  on  July  20th,  1866, 
and  by  a  deed  from  the  trustees  of  said  real  estate  trust  fimd, 
of  date  November  9th,  1866,  said  trust  was  terminated,  and 
said  lands,  excepting  such  parts  as  had  been  sold,  were  recon- 
veyed  to  complainant,  and  the  two  notes  aforesaid  were  de- 
livered by  the  railroad  company  to  the  complainant,  to  be 
collected  for  the  use  of  the  latter.  These  notes,  with  the  in- 
terest thereon,  are  still  due  and  unpaid,  and  should  constitute 
a  lieu  on  the  lots  for  which  they  were  given.  Complainant, 
therefore,  prays  as  follows:  1st.  That  it  may  have  judgment 
against  said  defendant  for  the  amount  of  said  notes,  with  in- 
terest. 2d.  That  it  may  have  its  lien  on  said  lots  for  the 
amount  of  said  purchase  money,  with  interest.  3d.  That  it 
jnay  have  general  relief  and  the  process  of  ^ubpcena. 

The  defendant,  in  his  answer,  states  that  he  agreed  to  pay 
for  said  lots  $800  00,  one-half  cash  and  the  balance  on  time; 
that  the  two  notes^^as  set  forth  in  the  bill,  represent  the  time 
payment.  Denies  most  emphatically  the  mistake  or  over- 
si^i^t  alleged  to  have  been  made  in  the  payee  of  the  notes. 
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Denies  tliat  the  notes  are  unpaid,  aud  asserts  tliat  before  tlie 
first  became  due,  lie,  at  the  instance  of  the  officers  of  tlie  rail- 
road company,  paid  off  a  note  given  by  said  company  to 
George  Wadsworth,  or  l«arer,  for$491  83,  with  a  credit  there- 
on of  $153  00,  and  under  an  agreement  titat  ht;  was  to  be 
credited  witii  the  amount  advanced  by  him  on  hia  notes.  He 
all^eH  tiiat  complainant  ia  indebted  to  respondent  for  profes- 
sional services  as  an  attorney,  in  the  sum  of  $265  60,  besides 
interest,  for  whicii  he  prays  judgment. 

The  evidence,  so  far  as  material,  will  be  found  stated  in  the 
opinion. 

The  jury  found  for  the 
ant  moved  for  a  new  trial 
grounds : 

Ist.  Because  the  court  I 
"The  title  of  the  holder  0 
less  it  is  necessary  to  the  { 
in  the  defense  wiiich  he  » 

2il,  Because  the  verdici 
of  the  charge :  "  Compli 
his  conduct,  is  estopped  fr 
that  the  conduct  and  adr 
to  its  injury.  If  you  fin 
the  court  will  give  you,  t 
so  far  as  the  issue  of  pi 
estoppel  can  be  set  up,  y' 
admissions  of  the  defend 
that  it  lias  tliereby  been 
acted  nn  the  conduct  anc 
way,  by  which  it  has  bt 
you,  from  tiie  evidence,  tl 
not  be  e8top|>ed  from  proi 
on.  Admissions  upon  w1 
to  their  own  injury,  or  to 
admissions,  and  which  ad 
an  estoppel." 
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3(1.  Because  the  oourt  erred  iu  its  charge  as  set  forth  in  the 
preceiling  ground. 
The  motion  was  overruled  and  the  defendant  excepted. 

W.  K.  Moore;  Johnson  &  McCamy,  for  plaintiff  in 
error. 

_  • 

D.  A.  Walker,  by  brief,  for  defendant 

Bleckley,  Judge. 

1,  2.  Though  the  case  be  in  equity,  the  complainant,  as  a 
general  rule,  must  have  title,  or  the  person  in  whom  the  title 
is  vested  must  be  a  party  :  2  Leading  Cases  in  Equity,  Part 
2,  page  242;  2  Kelly,  424 ;  3  Ibid.,  161 ;  1  Ibid.,  236;  10 
Georgia  Reports,  329.  (Juder  the  Code,  all  choses  in  action 
arising  upon  contract  are  assignable :  Code,  section  2244. 
Are  the  notes  set  forth  iu  this  bill  available  to  the  Dalton  Citv 
Company,  in  an  action  brought  in  its  own  name,  against  the 
debtor  ?  The  answer  to  this  question  depends,  first,  upon 
whether  the  notes  are  payable  to  that  company ;  seconds 
whether,  if  they  are  not,  they  contain  words  rendering  them 
negotiable  without  being  indorsed  or  assigned ;  and,  third, 
whether,  supposing  it  to  be  necessary,  any  indorsement  or 
assignment  appears.  On  their  face,  the  note  are  payable,  not 
to  the  Dalton  City  Company,  but  to  the  Dalton  and  Gadsden 
Sailroa<l  Company.  As  we  understand  the  record,  they  came 
into  existence  thus:  The  city  company  conveyed  land  to  cer- 
tain trustees,  in  trust  for  the  railroad  company.  For  a  part 
of  this  land,  sold  by  the  trustees,  the  notes  were  given.  The 
bill  alleges  that  they  were  made  payable  to  the  railroad  com- 
pany by  mistake,  the  intention  having  been  to  make  them 
payable  to  the  trustees;  but  the  allegation  is  unsupported  by 
any  evidence,  and  is  directly  contradicted  by  the  answer. 
Suppose,  however,  that  the  allegation  were^  proved,  it  would 
not  put  title,  either  legal  or  equitable,  into  the  city  company, 
the  complainant.  The  trust,  we  may  infer,  in  the  absence  of 
anything  showing  to  the  contrary,  was  not  for  the  benefit  of 
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that  company^  but  for  the  benefit  of  the  railroad  company. 
So  that  if  the  notes  had  been  made  payable  to  the  trustees, 
the  complainant  would  still  have  been  a  stranger  to  them. 
The  notes  contain  no  negotiable  words,  and  they  are  not  in- 
dorsed. Neither  does  any  assignment  of  them  appear,  unless 
it  can  be  collected  from  one  or  both  of  two  certain  writings 
set  out  in  the  evidence,  embracing  terms  of  settlement,  or 
partial  settlement,  between  the  two  companies.  Thefii'stof 
these  writings  provided,  expressly,  that  the  complainant  was 
to  have  railroad  stock  for  all  the  lands  which  had  been  sold. 
These  notes  then  existed,  and  the  land  for  which  they  were 
given  had,  of  course,  then  been  sold.  There  is  no  intimation 
that  there  was  any  purpose  to  pay  the  complainant  twice  for 
this  particular  portion  of  the  land,  once  in  railroad  stock  and 
again  in  the  notes  covering  the  price.  But  the  stipulation  to 
pay  in  railroad  stock  is  unmistakable.  It  follows,  we  think, 
that  the  writing  containing  that  stipulation  cannot  be  con- 
strued as  an  assignment  of  these  notes.  Certainly,  the  notes 
are  nowhere  mentioned  in  it.  The  second  of  the  two  writings 
neither  identifies  them  as  the  property  of  the  complainant, 
nor  assigns  them.  That  writing  was  executed  after  all  the 
trustees  had  signed  a  deed  conveying  to  the  maker  of  these 
particular  notes  the  land  for  which  they  were  given.  So,  we 
think,  the  record  is  to  be  understood.  But  be  this  compari- 
son of  dates  correct  or  not,  to  what  extent  does  the  second 
writing  deal  with  notes  given  for  land  ?  It  provides  that  the 
complainant  is  to  convey  land  to  the  holders  of  bonds  for 
title  as  fast  as  the  notes  are  paid.  None  of  the  notes  are 
specified  or  described,  nor  is  it  said  to  whom  they  are  to  be 
paid.  Why  should  they  not  be  paid  to  the  payee,  that  is,  to 
the  railroad  company?  There  surely  is  no  inconsistency  be- 
twetjn  what  is  stipulated  and  leaving  the  ownership  of  the 
notes  in  that  company ;  more  especially,  when  it  is  remem- 
bered that,  by  the  previous  instrument,  it  was  settled  that  the 
complainant  was  to  have  for  the  land  which  had  then  been 
sold,  not  money  or  notes,  but  railroad  stock.  We  do  not  find 
in  either  of  the  two  writings,  or  in  both  together,  any  assign- 
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roent,  express  or  implied,  of  tiie  notes  involved  in  the  present 
cause. 

3.  Tliere  is  evidence  in  the  record  tending  to  show  that  the 
notes  were  paid,  or  partially  paid,  while  they  were  in  the 
hands  of  the  railroad  company.  There  is  also  evidence,  on 
the  part  of  the  complainant,  tending  to  show  a  contract  be- 
tween the  complainant  and  the  defendant,  by  which  the  latter 
undertook  to  pay  the  notes  to  the  former,  receiving  for  the 
undertaking  a  valuable  consideration.  This  transaction  be- 
tween the  parties  themselves  is  said  [to  be  sufficient  to  estop 
the  defendant  from  taking  the  benefit,  as  against  the  com- 
plainant, of  any  payment  which  had  before  been  made  to  the 
railroad  company.  The  suggestion  is,  that  having  recognized 
the  notes  as  subsisting  debts,  and  having,  as  a  consequence  of 
that  recognition,  obtained  the  complainant's  money,  the  de- 
fendant cannot  now  be  heard  to  say  that  the  notes  were  pre- 
viously extinguished,  in  whole  or  in  part.  It'*is  further  sug- 
gested that  the  want  of  any  assignment  of  the  notes  from  the 
payee  to  tiie  complainant,  is  supplied  by  this  direct  under- 
taking of  the  defendant  to  pay  them  to  the  a)mp1ainaut.  The 
two-fold  purpose  of  cutting  off  the  defense  of  payment  (which 
is  set  up  in  the  answer)  and  of  excluding  all  question  of  the 
complainant's  title  to  the  notes,  is  thus  said  to  be  accom- 
plished. But  neither  the  contract  nor  the  consideration  for 
it  is  alleged  in  the  bill.  The  bill  is  a  suit  upon  the  notes, 
and  not  upon  the  contract  with  the  complainant  to  pay  them : 
10  Georgia  Reports,  329. 

4.  There  is  certainly  a  well  established  doctrine  in  the  law 
that  admissions  acted  upon  in  acquiring  choses  in  action  will 
estop  the  debtor  from  setting  up  prior  payment:  2  Leading 
Cases  in  Equity,  Part  2,  page  237.  But  the  present  case  is 
not  one  to  which  the  doctrine  applies,  for  both  the^instru- 
ments  examined  under  the  first  head  of  this  opinion  were 
executed  before  the  debtor  made  any  admission  to  the  com- 
plainant in  respect  to  these  notes.  If  these  instruments  were 
sufficient  to  pass  title  to  the  notes  into  the  complainant,  the 
complainant  already  had  title  when  the  alleged  admissions 
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were  made.  If  tliey  were  uut  sufficient  (ami  we  have  seen 
tliey  were  not]  then  the  evidence  faik  to  show  any  piirdiu 
of  tile  notes  by  the  complainant,  either  before  or  alter  ttie 
making  of  the  admissions.  The  very  trnth  of  the  maltais, 
that  we  are  unable  to  discover  from  the  record  wiien  ur  Iiot 
tile  autes  became  the  complainant's  property. 
Judgment  reversed. 


Whsley  C.  Worrill,  plaintiff  in  error,  m.  VirqiliusM. 
Barnes,  <lefendant  in  error. 

1.  Title  to  the  crop  raised  on  rented  land  is  not  in  tbe  landlord  so  u  to  ^- 

power  him  to  sue  for  and  to  recover  it  i  ' 

for  its  value  in  assumpsit.     Me  has  a 

its  mnturily,  but  to  be  enforced  by  disti 
2285. 

2.  Il  follovrs  that  suit  upon  an  account  thi 
M.  Bames,  Dr,  To  one  bale  of  cotio 
longing  lo  Barnes,  for  rent  from  Pascha 
live  pounds,  J43  56,"  cannot  be  roainl 
same  to  Worrill,  especially  if  the  latter  1 
notice  that  rent  was  due,  but  believing 

3.  The  special  lien  which  covers  the  cro] 
of  the  land  which  produces  it;  all  oti 
date  of  levy  by  distress  warrant.  So  t 
ing  this  cotton  was  only  fjo  00,  and  t' 
even  if  a  distress  warrant  had  been  le' 
Wotrill,  it  could  have  availed  only  foi 
lien.     Code,  sections  1977,  22S5,  23S6. 

Landlord  and  tenant.  Lien. 
Judge  Gibson.  McDuffie  Sup< 
1876. 

Reported  in  the  opinion. 

H.  C.  RoNBY,  by  brief,  for  pli 

Paul  C.  Hddsoh,  for  defends 
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Jackson^  Judge. 

1.  Barnes  sued  Worrill  for  $40  00,  the  proceeds  of  one  bale 
of  cotton,  in  the  county  court,  and  judgment  was  rendered  for 
plaintiff;  the  case  was  carried  by  certiorari  to  the  superior 
court,  and  there  the  judgment  of  the  county  court  was  affirmed. 
Worrill,  being  still  dissatisfied,  brought  tbei^ase  to  this  court, 
and  the  question  is  whether,  under  the  facts,  Barnes  can  re- 
cover the  value  of  this  bale  of  cotton  from  Worrill.  Those 
fiicts  are,  that  one  Paschal  rented  from  Barnes,  as  agent,  a 
house  and  lot,  at  the  price  of  $120  00,  and  from  Barnes,  in- 
dimdiially,  a  blacksmith  shop  at. $25  00,  and  ten  acras  of  land 
at  $30  00.  The  bale  of  cotton  was  raised  on  this  ten  acre 
lot  of  land,  and  was  sold  by  Paschal  to  Worrill,  and  Barnes 
sued  for  its  value  on  an  account,  as  follows :  "  1875.  Wesley 
C.  Worrill  to  V.  M.  Barnes,  Dr.  To  one  bale  of  cotton  received 
from  W.  J.  Paschal,  belonging  to  Barnes,  for  rent  from  Pas- 
chal, weighing  three  hundred  and  sixty-five  pounds,  at  twelve 
cents,  $43  66."  No  distress  warrant  had  ever  been  sued  out 
and  levied  on  this  cotton,  but  title  to  it  was  asserted  by  Barnes, 
because  it  was  raised  on  his  land,  and  Paschal,  his  tenant, 
Hold  it  to  Worrill.  If  this  cotton  was  raised  on  Barnes'  land 
lie  had  a  special  lien  upon  it  to  pay  for  the  rent  of  the  land,  but 
not  of  the  house  and  lot  or  of  the  blacksmith  shop.  The  rent 
of  the  land  was  but  $30  00,  yet  he  recovered  $40  00,  too 
much,  even  if  he  liad  followed  the  law  and  distrained  for  his 
rent.  So  that  both  courts  below,  we  think,  were  clearly  wrong 
in  awarding  a  judgment  for  the  $40  00  on  this  ground.  But  did 
Barnes  have  title  to  the  cotton  so  as  to  sue  for  it  in  trover,  or 
to  waive  the  tort  and  sue  in  assumpsit,,  which  beseems  to  have 
done?  It  would  be  queer  if  he  had  a  lien  on  his  own  prop- 
erty ;  yet,  the  statute  gives  him  a  lien  on  this  cotton,  there- 
fore it  would  seem  that  this  cotton  was  not  his,  but  Paschal's, 
and  that  he  had  a  lien  only  upon  it,  not  a  title  to  it. 

2.  It  is  true,  that  in  41  Georgia  Reports,  in  two  cases,  this 
court  held  that  a  homestead,  or  exemption,  rather,  could  not 
be  taken  in  the  produce  of  a  farm  until  the  rent  was  paid ; 
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but  in  tliase  cases  the  property  was  distrained,  and  the  contest 
was  between  the  distress  warrant  and  the  homestead.  And 
it  is  true,  that  in  one  of  those  decisions,  or  opinions,  there  is 
language  to  the  effect  that  title  does  not  inhere  in  the  tenant 
till  the  rent  is  paid ;  but  we  apprehend  that  the  meaning  is, 
that  the  tenant  holds  the  property  subjebt  to  the  rent,  not 
that  the  absolute  title  is  in  the  landlord,  but  that  he  has  a 
lien  for  rent  superior  to  the  exemption  rights  of  the  tenant. 
That  is  the  decision  in  both  cases,  and  we  think  it  sound :  41 
Georgia  Reports,  96,  622.  That  this  is  the  meaning  and 
the  whole  scope  of  the  judgment,  we  think  will  appear  from 
50  Georgia  ReporUy  213,  590,  and  62  Ibid.,  656,  where  the 
title  is  evidently  treated  as  in  the  tenant,  but  subject  to  the 
lien  of  the  landlord  for  rent 

3.  So,  too,  the  Code,  section  1977,  does  not  vest  title,  but 
only  a  lien,  special  for  rent  of  the  land  that  made  the  crop, 
good  from  its  maturity,  but  general  in  respect  to  other  rent,  and 
good  only  from  levy.  Both  are  to  be  enforced  by  distress 
warrants,  for  the  statute  says  expressly :  "The  special  liens  of 
landlords  shall  date  from  the  maturity  of  the  crop,  unless 
otherwise  agreed  on,  but  shall  not  be  enforced  by  distress 
warrant  until  said  rent  is  due,  unless  the  tenant  is  removing 
his  property,"  etc.  We  are  not  aware  of  any  law  which 
would  authorize  the  landlord,  without  a  distress  warrant,  to 
sue  for  the  entire  property,  or  its  value,  and  recover  it,  es- 
pecially if  it  be  in  the  hands  of  a  purchaser  for  value,  without 
notice  that  rent  was  due  on  it.  It  seems,  too,  in  this  cas^ 
that  other  cotton,  corn,  fodder,  etc ,  was  levied  on  by  distress 
warrant;  if  so,  it  would  seem  right  that  it  should  go  to  satisfy 
this  special  lien  for  rent  of  the  land  which  raised  it,  before 
the  landlord  could  distrain  under  his  special  lieu  and  recover 
from  an  innocent  purchaser. 

In  view  of  all  the  facts  of  this  case  disclosed  in  the  record, 
we  feel  constrained  to  differ  from  the  county  court  and  the 
superior  court  of  McDuffie,  and  to  reverse  the  judgment. 

Judgment  reversed. 
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Byrb  Harris,  plaintiff  in  error,  vs.  Theodore  C.  Bridges, 

jailor,  defendant  in  error. 

1.  Impnsonment  under  bail  process,  issued  in  an  action  of  trover  for  person- 
alty, is  not  in  violation  of  the  provision  of  the  constitution  of  1868,  which 
declares  that  "there  shall  be  no  imprisonment  for  debt." 

2.  Proof  by  the  defendant  of  his  inability  to  produce  the  property  sued  for, 
on  the  return  of  a  writ  of  habeas  corpus^  issued  at  his  instance,  would  not 
authorize  his  discharge. 

Constitulional  law.  Trover.  Bail.  Habeas  corpus.  Be- 
fore Judge  Gould.  City  Court  of  Augusta.  At  Chambers. 
February  8lb,  1876. 

Reported  in  the  decision. 

C.  H.  Cohen,  for  plaintiff  in  error. 

F.  W.  Capers;  E.  M.  Habersham,  by  Fkank  H.  Mil- 
l^ER,  for  defendant. 

Warner,  Chief  Justice. 

Til  is  case  came  before  the  court  below  on  a  writ  of  habeas 
corpuSy  the  petitioner  therefor  alleging  that  he  was  illegally 
detained  in  the  custody  of  the  keeper  of  the  common  jail  of 
Richmond  county.  On  the  return  of  the  writ,  the  jailor 
produced  the  body  of  the  petitioner,  Byrd  Harris,  and  showed 
as  cause  for  his  imprisonment  and  detention  a  bail  writ  and 
process,  in  an  action  of  trover  for  the  recovery  of  personal 
property,  sued  out  by  the  plaintiff  therein  against  the  said 
Harris,  under  the  provisions  of  the  3418th,  3419th  and 
3420lh  sections  of  the  Code,  and  which  had  been  duly  served. 
On  the  bearing  of  the  motion  for  the  discharge  of  the  peti- 
tioner, he  offered  to  prove  his  inability  to  produce  the  arti- 
cles of  personal  property  for  which  the  action  of  trover  was 
brought,  which  the  court  refused  to  allow  him  to  do,  and  re- 
manded the  petitioner  to  jail ;  whereupon  the  petitioner  ex- 
cepted. 


408  SUPREME  COURT  OF  GEORGIA. 

Harris  vs.  Bridges. 
1.  Tiie  constitution  of  1868  dGclnres  that  "there  Miall  be 
DO  im prison 3ient  for  debt."  By  tlie  law  of  tiiis  state  tlie 
owner  of  personalty  is  entitled  to  the  |>03session  thereof,  sad 
any  ile[irivHtion  of  snch  possession  is  a  lort,  for  which  an  ac- 
tion lies:  Code,  section  3026.  The  ohjent  of  the  actari821, 
(the  provisions  of  which  are  8ul)atanliall7  emlioilie'l  ia  ibe 
Code)  as  declare<l  by  the  preamble  thereto,  waa  the  mora 
eETfctuully  to  quiet  and  protect  the  possession  of  personal 
proi>erty,  and  to  prevent  the  taking  possession  thereof  by 
fraud  or  violence:  Cobb's  Digesi,  481.  The  bail  r<^uire<l  in 
actions  of  trover  for  the  recovery  of  personal  property,  under 
the  provisions  of  that  slatnte,  an  '  "  "  '     '"' 

by  it,  rannot,  in  any  legal  sense, 
ment  for  <)ebt.  If  one  man  obta 
soiial  ]»roperly  of  another  by  fi 
possession  of  it,  and  there  is  reas 
be  eloigned  or  moved  away,  or 

answer  tlie  judgment  tliat  may 
wonid  seem  lo  be  no  good  reason 
ceeded  against,  and  be  required 
tlie  statute  made  and  provided  f< 

fendunf  should  be  imprisoneil,  in 

the  eintute,  on  his  failure  to  ron 

said  to  have  been  imprisoned  f 

statute  is  to  prevent  (he  taking  pc 

by  fraud  or  violence,  and  then 

thereof  from  recovering  it,  and  al 

peace  in  attempting  lo  do  so,  b 

enter  iuto  a  recngnizance,  with  se 

the  property  to  answer  the  judgi 

defendant  fails  to  give  snch  secnr 

of  the  sheriff,  or  other  lawfnl  of!i< 

deliver  it  over  to  the  plaiutifT, 

recognizance,  with  security ;  and 

found,  and  cannot  be  seized  by 

officer,  the  defendant  shall  be  cor 

safe  and  close  custody,  uutil  the  . 
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be  produred,  or  until  he  shall  enter  into  bond,  with  good 
security,  for  the  eventual  condemnation  money.  In  the  case 
now  before  us,  the  defendant  failed  to  enter  into  a  recogniz- 
ance, with  security,  for  the  forthcoming  of  the  property,  as 
required  by  the  statute,  and  the  property  sued  for  was  not  to 
be  found,  so  that  it  could  be  seized  by  the  sheriff  and  deliv- 
ered over  to  the  plaintiff;  and  the  sheriff,  in  obedience  to  the 
express  mandate  of  the  statute,  committed  the  defendant  to 
jail,  where  the  statute  declares  that  he  shall  be  kept  in  safe 
and  close  custody  until  the  personal  j)roperty  sued  for  shall 
be  produced,  or  until  he  shall  enter  into  bond,  with  good  se- 
curity, for  the  eventual  condemnation  money.  The  defendant 
not  having  produced  the  property,  nor  offered  to  enter  into 
bond,  with  goorl  security,  for  the  eventual  condemnation 
money,  the  court  remanded  the  defendant  to  jail. 

3.  The  defendant  offered  to  prove,  at  the  hearing,  his  ina- 
bility to  produce  the  property  sued  for,  an<l  the  question  is,  if 
he  had  been  allowed  to  do  so  by  the  court,  whether  proof  of 
that  fact  would  have  authorized  his  discharge  in  view  of  the 
provisions  of  the  statute?  The  inability  of  the  defendant  to 
produce  the  property,  is  not  made  by  the  statnte  one  of  the 
grounds  for  thederendant's  discharge  ;  he  may  have  sold  the 
properly  and  put  the  money  in  his  pocket,  and  thus  have 
placed  it  out  of  his  power  to  produce  it.  The  prodnction  of 
the  property,  or  entering  into  bond  with  good  security  for  the 
eventual  condemnation  money,  are  the  only  terms  prescribed 
by  the  statute  upon  which  the  court  was  authorized  to  dis- 
charge the  defendant  from  custody.  It  is  not  the  business  of 
the  courts  to  make  the  law,  but  to  enforce  the  law  as  it  is  pre- 
8cribe<l  by  the  supreme  power  of  the  state,  which,  in  our 
judgment,  the  court  below  has  done  in  this  case.  The  4023d 
section  of  the  Code  declares  that  no  person  shall  be  discharged, 
upon  the  hearing  of  a  writ  of  habeas  corpus,  where  it  appears 

that  the  detention  is  authorized  by  law. 

Let  the  judgiuent  of  the  court  below  be  affirmed. 


SUPREME  COURT  OF  GEORGIA. 


T18ON&  Gordon,  plaintiSs  in  error,  va.  P.  J.  Howard,  de- 
fendant in  error. 
I.  Bills  of  lading  are  symbolic  of  the  property  they  repiesent,  and  though 

transferable  so  as  lo  pass  title  to  the  property  in  a  Iransaclion  intended  10 

have  that  eHecl,  are  not,  in  the  full  cooimercial  sense,  negotiable  pip". 

and  are  not  attended  with  all  the  incidents  of  such  paper  in  fivor  of  i«u 

JSJf  purchasers. 
3.  Id  strict  law,  the  proper  person  to  pass  ■  bill  of  lading  by  indorsement  i) 

the  consignee,  not  the  consignor  :  I  Peters,  38G. 
3.  Where  11  planter  consigned  cotton  by  railroad  to  a  factor,  taking  (heiefoi, 

from  the  carrier,  an  original  and  a  duplicate  receipt,  both  of  them  repreiait' 

ing  him  as  consignor  and  the  factor  as  consignee,  and  indorsed  both  receipQ 

in  blank,  forwarding  the  original,  or  Ci — ■--  ■'    "  "■-  ' -"-^   ' ■' 

to  the  factor,  without  any  accompany! 

cate  in  the  hands  of  his  own  banker  fc 

to  use  or  part  with  it;  and,  thereupon, 

knowledge  or  consent,  indorsed  the  d 

same  to  the  factor,  assuming  to  contro 

when,  in  fad,  he  had  made  no  purcha;< 

it,  without  orders  to  do  so)  and  the  fnx 

ton,  and  of  the  duplicate  receipt  thus  i 

and  by  the  banker  to  the  factor,)  and  0 

touching  the 'shipment  and  giving  instn 

drafts  lo  an  amount  exceeding  the  vain 

ton  as  security,  and  believing  it  to  be  tl 

ing  received  from  the  planter  no  instr 

his  title  other  than  that  implied  in  the 

his  being  the  consignor — the  planter's  I 

paired  ;  and,  although  tJic  banker  becai 

lien  upon  the  cotton  for  his  advances, 

ceeds  from  the  planter,  the  true  owne: 

signment:  115  Mass.,  224. 

Factors.  Negotiable  instrami 
dorsement.  Before  Judge  Hali 
Marcli  Term,  1876. 

Howani  Rled  hie  bilIagain»tTi 
&  Company,  to  recover  tlie  value 
to  the  former,  and  damages  for  t 
malting  the  case  presented  by  tht 
jnry  found  for  the  plaintiff.  Ti; 
new  trial  upon  the  following,  ain< 
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1st  Because  the  court  erred  in  charging  the  jury  as  follows: 
''That  the  fact  that  Lampkin  &  Company  may  have  been  in- 
debted to  Tison  &  Gordon  at  the  time  the  cotton  was  sliipped, 
and  that  Tison  &  Gordon  may  have  appropriated  tlie  pro- 
cee<1s  of  the  sale  to  the  payment  of  such  indebtedness,  will 
not  estop  Howard  from  setting  up  claim,  although,  by  his  act, 
they  may  have  been  led  to  believe  that  the.  title  was  in  Lamp- 
kin  &  Company/' 

2d.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows: *'If  Lampkin  &  Company  did  not  draw  specially  on 
the  cotton  in  controversy,  but  drew  generally,  and  defendants 
bad  cotton  sufficient  besides  this  to  pay  the  drafts,  tj^en  they 
could  not  charge  up  the  drafts  as  advances  on  this  cotton." 

The  motion  was  overruled  and  Tison  &  Gordon  excepted. 

Beck  &  Beeks,  for  plaintiffs  in  error. 

Hammond  ABerner;  R.  E.  Lester;  Cabaniss  &  Tur- 
ner, for  defendant. 

Bleckley,  Judge. 

Bills  of  lading  are  often  mentioned  in  the  books  as  nego- 
tiable instruments;  and  so  they  are,  in  a  general  sense,  for  they 
are  symbolic  of  the  property  which  they  describe,  and  when 
there  is  a  design  to  pass  the  property,  that  purpose  may  be  ac- 
complisheil  by  transferring  the  bills.     But  where  the  common 
luw  prevails  and  no  statutes  have  been  passed  to  better  their 
standing,  bills  of  lading  do  not  enjoy  the  full  dignity  of  ne- 
gotiable paper,  proper;  that  is,  the  mere  possession   of  them 
in  a  state  apparently  regular,  and  under  circumstances  appa- 
rently innocent,  does  not  always  enable  the  holder  to  negotiate 
them  with  full  protection  to  sl  bonafde  purchaser.     If  they 
are  stolen,  or  procured  from  the  owner  by  fraud,  or  entrusted 
to  an  agent  for  mere  custody  and  safe  keeping,  they  occupy 
much  the  same,  or  perhaps  exactly  the  same,  position  that  the 
property  itself  would  occupy  if  it  were  thus  dealt  with  in- 
stead of  the  bills  which  represent  it.     That  they  are  on  a  dif- 
"Vol.  lvii.  27. 
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ferent  footing  from  tlie  n^otiable  paper  of  commerce,  strictly 
so-called,  is  hardly  qucHtioitable:  Story  od  Bailments, sectionB 
296,  323 ;  Smith  on  Contracts,  446,  note.  The  case  l*fore 
us  is  not  a  citse  <>f  the  actual  sale  of  the  bill  liy  the  bankeis, 
the  persons  with  whom  it  was  deposite<I.  The  bankers  did 
not  even  draw,  in  express  terms,  on  the  cotton  mentioned  in 
the  bill  of  Iftding.  Thnr  drafts  paid  by  the  factors  wen* 
drawn  generally — not  on  thispnrticularcoiton.  Tlie  bnnkere 
did  not  make  any  ezpress  pledge  of  the  cotton  or  of  the  hill 
of  lading.  The  Hen  olaimed  by  the  factors  is  for  a  general 
balance  which  is  due  them  from  the  bankers.  The  onner, 
himself,  was  the  consignor  of  '' —  "       "    '  '' '  '  " 

the  fiice  of  tlte  hill  of  lading 
signees,  and  were  thus  the  fact 
signnienl.  We  do  not  think 
folly  sold,  or  as  lawfully  plwlj 
any  other  reason  found  in  the 
ciise<l  from  accounting  to  theit 
Judgment  afRrme<). 


Sperrv  &  N1LE8,  plaintifls  ii 
LAM,  defen( 

I.  Tbe  right  <o  reduce  to  possession 

estate  of  her  father,  who  Jied  befor 
the  husbanil,  and  if  he  reduced  the  i 
after  the  act  of  1866,  it  became  his 
if  be  reduced  it  to  his  possession  h 
md,  in  consideration  of  having  use 
tract  of  land  in  lieu  thereof,  the  ti 
creditors  cannot  condemn  the  same 
i.  A  charge  of  the  court,  therefore,  I 
from  the  evidence  that  George  S,  H 
istrator  of  his  wife's  father,  after  th 
or  notes,  that  it  was  her  money  and 
debt  he  sold  land  to  her  before  the 
good  title,  and  the  property  i»  not 
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upon  the  time  he* received  the  money  or  notes  from  the  estate  of  his  wife's 
father — if  before  the  13th  of  December,  1866,  it  was  his;  if  after  that,  it 
was  hers,"  is  too  broad,  the  question  being,  in  the  judgment  of  this  court, 
in  what  capacity  or  character  did  he  receive  the  distributive  share — if  as 
his  own,  then  he  reduced  it  to  possession  for  himself,  and  the  fund  so  re^ 
ceived  would  not  support  the  deed  against  creditors ;  but  if  he  received  it 
as  her  property,  then  it  would  be  a  valuable  consideration  to  support  his 
deed  for  the  land  to  her. 
3.  There  is  some  evidence  in  the  record  to  show  that  the  husband  did  collect 
the  wife's  distributive  share  for  her,  and  did  so  use  it  for  her  until  he  made 
the  deed  to  her  to  the  land  in  dispute,  in  consideration  of  the  debt  he 
owed  her  for  it,  and  as  it  is  not  contradicted,  we  would  be  inclined  to  let 
the  verdict  stand,  notwithstanding  the  charge,  but  for  the  fact  that  the 
record  discloses,  from  a  recital  in  the  fi.  fa.^  that  though  the^.  fa.  was 
issued  in  1875,  ^^^  judgment  was  obtained  in  1870,  three  years  before  the 
deed  from  the  husband  to  his  wife.  Though  this  recital  may  be  a  mistake, 
yet  it  is  not  contradicted,  and  no  diminution  of  the  record  was  suggested 
therefore  a  new  trial  is  ordered,  when  the  principle  above  indicated  will  be 
applied. 

Husband  and  wife.    Title.    Levy  and  sale.     Before  Judge 
Hill.     Houston  Superior  Court.     May  Term,  1876. 

Reported  in  the  opinion. 

R.  F.  Lyon  ;  C.  C.  Duncan  ;  W.  H.  Reese,  for  plain- 
tiflCs  in  error. 

Warren  &  Grice  ;  W.  S.  Wallace,  for  defendant. 

Jackson,  Judge. 

Sperry  &  Niles  sued  out  a  ji,  fa,^  issued  in  1875,  upon  a 
judgment  obtained  in  1870,  (?)  as  the  Ji.  fa.  recites,  and  lev- 
ied it  upon  a  tract  of  land  of  defendant,  George  S.  Haslam,  Sr. ; 
the  land  was  claimed  by  Mrs.  Haslam,  under  a  deed  made  in 
1873;  the  jury  found  the  land  not  subject  under  the  charge 
of  the  court,  to  which  charge  plaintiffs  excepted,  and  assign  the 
datne  as  error  here.    The  charge  was  "that  if  the  jury  believe 
from  the  evidence,  that  George  8.  Haslam,  Sr.,  received  from 
the  administrator  of  his  wife's  father,  after  the  13th  of  De- 
oennfier,  1866,  any  money  or  notes,  tliat  it  was  her  money  and 
not  his;  and  that  if,  in  payment  of  said  debt,  he  sold  land  to 
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her  before  the  judgment  of  plaintiff  in  fi.  fa.,she  gotagnoil 
title,  and  the  property  is  not  subjert.  The  whole  questioo 
turns  npon  the  time  be  receivi-d  the  money  or  notes  from  the 
estate  of  liis  wife's  fiither;  if  befure  the  13ih  December,  1886, 
it  was  his;  if  after  that,  it  was  hers." 

1.  The  13th  of  December,  1866,  is  the  date  of  oiir  set 
vesting  all  property  inheriied  by  the  wife  as  ber  separate  »- 
tate;  and  the  idea  of  the  court  below  evidently  was,  that  the 
husband  had  no  right  veste<I  in  him  to  the  wife's  inheritance 
before  that  act,  until  it  was  reduced  to  (loesession  by  htm ; 
and  hence,  if  not  re<luced  to  [xissession  before  the  13th  of 
December,  1866,  that  act  gave  it  to  the  wife,  and  did  not 
conflict  with  the  constitutional  provision  in  respect  to  interfd^ 
ence  by  legislation  with  vested  rights.  But  we  think  that  the 
right  of  the  husbaiiil  to  reiluce  *"  ""--"i"-  — ■"!>  »■>  «=»""> 
inherited  by  the  wife,  was  a_  vesi 

tinctly  ruled  by  the  court  of  a 
case  of  Westtrvelt  vs.  Gregg,  2 
was  held  by  onr  own  court,  in  2. 
the  right  of  the  husband,  thoug 
possession  before  death,  if  he  aui 
his  heirs,  who  would  take  in  pre 

2.  Wc  think,  therefore,  that  i 
low  was  too  broad ;  and  that  i 
the  properly  to  possession,  as  hU 
the  act  of  1866,  it  would  have 
that  he  could  not  have  turned  ay 
eration  of  its  being  hers,  ho  as  I 
thure  is  some  evidence  in  the 
distributive  share  to  possession, 
and  held  and  used  it  as  her  prop 
question  in  the  case,  it  appears  t( 
facts;  or  rather,  this  hint  of  ihi 
tinctly  sworn  to.  Did  the  husbi 
this  property  from  the  administr 
as  hers?  If  so,  it  was  lifrs,  and  i 
made  before  judgment;  but  if  b 
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ducecl  It  to  possession  for  himself,  and  thus  asserted  his  mar- 
ital rights,  the  whole  title  to  it  vested  in  him,  and  lie  conld 
not  convey  his  land  to  her  for  any  such  consideration,  to  the 
injury  of  any  cre<litor  of  his  at  the  time.     Indee<l,  in   24 
Georgia  Reports,  631,  it  was  ruled  that  if  a  husband  so  re- 
ceived from  an  administrator,  the  estate  of  his  wife,  and  made 
i>er  a  conveyance  thereto,  that  the  title  to  her  was  perfect,  on 
the  principle  that  a  court  of  equity  would  have  force<l  a  set- 
tlement by  the  liusband,  upon  her,  and  that  (he  parties  could 
do,  mOiout  a  law  suit,  whatever  they  would  be  made  to  do  at 
the  end  of  it.     Equity,  especially,  always  considers  that  done 
which  ought  to  be  done,  an<l  would  not  be  guilty  of  the  ab- 
surdity of  forcing  people  to  litigate  and  expend  money  to  have 
done  what  they  were  willing  voluntarily  to  do. 

3.  Inasmuch  as  there  is  some  evidence  to  show  tliat  this 
was  done  in  this  case ;  that  the  husband  got  the  money,  which 
was  the  consideration  of  the  deed,  for  his  wife,  and  so  used  it, 
notwithstanding  the  wide  charge  of  the  judge,  we  sl)oul<l  be 
inclined  to  let  this  verdict  stand,  but  for  the  fact  that  the  copy 
Ji,fa.  in  the  record  shows  the  date  of  the  judgment  1870, 
three  years  before  the  deed  of  Haslam  to  his  wife,  an<l  that 
the  lien  of  the  judgment  had  attached  before  the  deed  had 
been  made  (o  the  wife,  and  that  however  valuable  (he  consid- 
eralion  for  it,  it  conveyed  no  title  to  her  against  this  older 
judgment.     This  may  be  an  error  in  the  transcript  of  the 
record,   as  the  fi.fa,  is  dated  in  1875 ;  but  as  it  recites  that 
the  judgment  was  rendered  in  1870,  and  there  is  no  diminu- 
tion of  the  record^  suggested,  or  any  contradictory  evidence, 
we  must  reverse  the  judgment  and  order  a  new  trial,  especially 
as  the  court  charged  the  law  wrong  on  the  main  point,  and 
on  anotiier  trial    there  may  be  conflicting  evidence  on  the 
point  on  which  we  put  the  case. 
Judgment  reversed. 
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Jeremiah  J.  Sutton,  plaintiff  in  error,  m.  Isaao  M.  Aiken, 

trustee,  defendant  in  error. 

In  ejectment  brought  upon  a  legal  title,  plaintiff  cannot  prove  and  recover  oo 
an  equitable  title.  If  the  latter  title  be  relied  on,  it  roust  be  set  forth  in  the 
pleadings. 

Ejectment.  Title.  Evidence.  Before  Judge  Tompkins. 
Mclutosli  Superior  Court.     November  Term,  1875. 

Tlie  following,  takqn  in  connection  with  the  decision,  soffi* 
ciently  reports  this  case : 

Defendant  move<l  for  a  new  trial  on  the  following,  among 
other  grounds : 

Because  the  court  allowed  the  plaintiff  to  introduce  evidence 
as  follows :  The  premises  in  dispute  belonged  to  plaintifTfl 
wile — were  bought  with  her  money.  There  was  an  execution, 
issued  from  the  United  States  court,  against  plaintiff  individu- 
ally ;  one  Epping  agreed  to  advance  the  money  necessary  to 
satisfy  it,  and  take  a  deed  to  the  property,  as  security ;  when 
this  was  presented  to  Mrs.  Aiken  for  her  signature,  she  re- 
fused to  sign  it,  and  only  did  so  as  a  collateral  security,  after 
representation  from  Epping's  counsel  that  it  was  necessary,  in 
order  to  carry  out  the  agreement  between  her  husband  anil 
said  Epping,  and  that  the  property  should  be  so  represented 
to  the  latter  that  he  would  hold  it  in  reserve  for  her.  Plain- 
tiff served  upon  defendant  written  notice  protesting  against 
the  sale  by  Epping  to  him. 

The  motion  was  overruled  and  defendanttexcepted. 

Meldrim  &  Adams;  L.  E.  B.  DbLorme;  Jacksok, 
Lawton  &  Basii^ger,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

.    Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff 
against  the  defendant  to  recover  the  possession  of  certau 
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described  land  therein  mentioned.     On  the  trial  of  the  case,    . 
the  jury,  under  tlie  charge  of  the  court,  found  a  verdict  in 
favor  of  the  plaintiff.     The  defendant  made  a  motion  for  a 
new  trial  on  the  several  grounds  therein  set  forth,  which  was 
overruled  by  the  court,  and  the  defendant  excepted. 

It  appears  from  the  evidence  in  the  record  that  the  plaintiff 
introduced  a  decil  from  Rhett,  dated  2d  November,  1868, 
conveying  the  premises  in  dispute  to  him,  as  trustee  of  Fan- 
nie M.  Aiken,  to  have  and  to  hold  the  same  for  her,  the  said 
Fannie  M.,  her  heirs  and  assigns,  forever.  The  plaintiff  also 
offered  in  evidence  a  deed  executed  by  himself,  as  trustee  for 
the  said  Fannie  M.,  and  the  said  Fannie  M.,  dated  13th  of 
June,  1870,  conveying  the  premises  in  dispute  to  Carl  Ep- 
ping  for  the  consideration  of  $1,629  00.  The  defendant, 
Sutton,  claimed  the  premises  under  a  deed  made  by  Epping 
to  him  tiierefor,  date<l  5th  of  June,  1873.  The  plaintiff  sought 
to  prove,  on  the  trial  of  the  ejectment  suit,  that  Fannie  M. 
Aiken,  his  cestui  que  ti*ust,  was  his  wife,  that  it  was  her  money 
that  paid  for  the  land,  and  therefore  she  was  equitably  enti- 
tled to  recover  it  from  the  defendant.  It  will  be  noted  that 
the  plaintiff  seeks  to  recover  the  possession  of  the  land  upon 
his  legal  title  alone;  that  there  are  no  allegations  in  his  de- 
claration of  the  equitable  rights  of  his  cestui  que  trust,  which 
he  sought  to  prove  at  the  trial,  which  would  have  authorized 
the  introduction  of  evidence  in  relation  thereto.  In  other 
words,  the  plaintiff's  declaration  sets  forth  a  legal  cause  of  ac- 
tion alone,  and  at  the  trial  besought  to  introduce  evidence  of 
equitable  grounds  of  relief,  without  any  averments  in  his  de- 
claration to  authorize  him  to  do  so.  In  Jones  vs.  Parker,  55 
Oeorgia  Reports,  12,  this  court  held  that  a  court  of  law  has 
no  more  power  to  administer  equitable*  remedies  without 
equitable  rights  are  alleged,  than  has  a  court  of  equity,  l^ 
the  plaintiff,  or  his  cestui  que  trust,  is  entitle  to  any  equitable 
relief  in  relation  to  the  property  sued  for,  let  him  distinctly 
allege  it  in  his  declaration  so  as  to  put  the  defendant  upon 
notice  as  to  what  that  equity  is,  that  he  may  be  prepared  to 
meet  it.    Good  pleading,  either  in  a  court  of  law  or  in  a  court 
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of  equity,  is  a  logical  statement  of  tiie  facts  upon  tliencord, 
and  uo  case  ought  to  be  tried  until  that  is  doue,  so  timl  tli« 
records  of  the  courts  may  show  what  issues  have  been  trieJ 
and  dteided.  In  view  of -the  pleadings  in  this  case  ami  the 
proceedings  had  thereon  at  the  trial,  as  disclosed  in  Iherecont, 
the  court  erred  in  overruling  the  defendant's  motion  fora  aev 
trial. 

Let  the  judgment  of  the  court  below  be  reversed. 


Chables  a.  Nutting  d  al.,  plaintiffs  in  error,  vs.  OsciB 
Thouabson  et  al.,  defendants  in  error, 

(Jackson,  Judie,  having  b«n  of  counitl,  did  Dol  pialdc  in  Ihii  cue.) 

I.  Dividends  on  stock  correspond  to  the  hire  of  property.  The  purchaser  of 
railroad  stock  from  an  administrator,  3.t  3.n  unauthorized  private  sale,  is  liib^ 
in  equity  to  the  distributees  of  the  estate  to  which  the  stock  belonged,  fix 
all  damages  resulting  directly  from  the  conversion,  including,  besides  Uie 

value  of  the  shares,  the  consequent  loss    '  ''  ''      '        ■■■  ■  -       ■■•- 

The  divideuds  to  be  treated  as  tost,  a 
corporation,  after  the  illegal  purchase 
whether  paid  to  the  purchaser  himself, 
mediately  or  remotely,  by  regular  trans 

3.  Payments  to  innocent  transferrees  ar( 
corporation  is  chargeable  with  somene 
in  suffering  the  transfers  to  be  made  on 

Stock.  Diviilends.  Sales.  Bel 
Superior  Court.     October  Term, 

This  is  the  fourth  time  this  ca: 
See  40  Geoigia  Beporis,  408;  4J 

The  contest  liere  was  over  thi 
Btock,  which  had  been  i>aid  to  t 
Nutting  and  Cnhbedge  &  Hazlel 
legal  private  sale  made  by  Ushci 
man.  The  court  charged  the  jur; 
&  Hazlehurst  were  liable  to  lh< 
man  estate,  not  ouly  for  the  divit 
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also  for  the  dividends  received  by  the  purchasers  from  tliem, 
with  interest  thereon,  and  refused  to  charge  to  the  contrary. 

The  court  also  charged  that  the  railroad  company  was  not 
liable  for  such  dividends,  and  refused  to  charge  to  the  con- 
trary. 

A  verdict  was  returned  in  accordance  with  the  charge. 
The  defendants  Nutting  and  Cubbedge  &  Hazlehurst,  moved 
for  a  new  trial  on  account  of  alleged  errors  in  the  aforesaid 
charges  and  refusals  to  charge. 

The  motion  was  overruled  and  they  excepted. 

A.  O.  Baoon;  James  T.  NiSBET,for  plaintiffs  in  error. 

Whittle  &  Gustin;  R,  F.  Lyon;  C.  C.  Duncan,  for 
defendants. 

Bleckley,  Judge. 

The  rulings  made  in  this  litigation,  heretofore,  settle  most 
of  the  principles  involved  in  it:  See  40   Georgia  Reports, 
408;  43  Ibid.,  598;  46  Ibid,,  34.     As  to  dividends  which 
would  have  been  realized  by  the  distributees  had  the  stock  not 
been  unlawfully  converted,  they  seem  to  us  to  stand  upon  the 
fi>oting  of  hire;  and  those  who  aided  the  administrator  in  the 
conversion,  that  is,  the  purchasers  from  him  at  the  unauthor- 
ized sale,  are  liable  for  them.     It  would  seem  to  make  no 
difference,  in  principle,  whether  the  dividends  were  paid  di- 
rectly to 'Such  purchasers  or  to  those  holding  the  stock  under 
them  by  regular  transfer.     In  either  case,  the  loss  of  the  div- 
idends is  traceable  to  the  conversion.     That  is  the  act  caus- 
ing the  damage,  and  full  compensation  to  the  distributees 
requires  that  all  dividends  of  which  they  have  been  deprived 
up  to  the  time  of  decree  should  be  accounted  for,  with  inter- 
est.    The  innocence  of  the  railroad  company  in  the  original 
transaction  has  been  adjudicated.     The  want  of  notice  by  the 
company  that  the  administrator  was  abusing  his  trust  gave 
the   company  protection.     It  does  not  appear  that  any  divi- 
dend has  been  wrongfully  paid  by  the  company  since  it  re- 
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oeived  notice.  That  is,  tliere  is  no  evidence  thut  the  com|)any 
could  have  protected  itself  against  the  payment  of  any  of  the 
dividends  wliich  holders  of  the  stock  have  received.  There 
seems  to  be  little  doubt  that  holders  under  the  original  par- 
chasers  took  without  notice,  and  are  innocent  holders.  Of 
course,  they  had  a  right  to  collect  dividends,  and  thctx)mpauf 
was  not  chargeable  with  any  wrong  in  paying  them. 

We  cannot  sanction  the  theory  that  some  of  the  purchasers 
from  the  administrator  are  excused,  because  they  acted  as 
factors  or  brokers  in  behalf  of  a  third  person.  The  facts 
show  that  tiie  so-called  principal  was  not  known  in  thetraus- 
action  until  after  the  administrator  had  parted  with  the  prop- 
erty and  the  conversion  was  complete.  The  administrator 
transferred  directly  to  the  brokers,  and  they  transferred  after- 
wards to  the  person  they  claim  to  have  represented. 

The  consent  arrangemenf  made  by  the  parties  touching  the 
stock  and  a  portion  of  the  dividends  could  not,  as  we  think, 
prevent  the  complainants  from  recovering  the  remaining  divi- 
dends under  the  same  rules  of  law  which  would  have  been 
applicable  to  the  case  if  no  part  of  the  litigation  had  been 
closed  by.  consent.  Tlie  question  as  to  these  dispute<l  divi- 
dends was  expressly  lefl  open,  and  the  meaning  of  the  arrange- 
ment was,  no  doubt,  that  this  question  was  to  receive  the 
same  solution  as  if  it  had  not  been  severed  from  the  balance 
of  the  case. 

Judgment  affirmed. 


Isaac  Russell,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

I.  An  indictment  for  malpractice  in  office  alleged  that,  at  a  specified  time  and 
place,  a  possessory  warrant  was  tried  before  the  defendant,  a  justice  of  &e 
peace  of  Chatham  county,  possession  of  the  property  was  awarded  to  the 
plaintiff,  and  an  execution  issued  against  the  defendant  therein  for  costs; 
that,  when  the  plaintiff  demanded  possession,  the  justice  refused  to  deliver 
the  property,  had  an  entry  of  nu//a  bona  made  on  the  execution,  and  a.  levy 
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made  on  the  property  in  dispute,  although  plaintiff  offered  to  point  out 
property  belonging  to  the  defendant : 
Ileldf  that  a  motion  in  arrest  of  judgment,  on  the  ground  of  faulty  pleadings, 
was  properly  overruled. 

2.  There  was  no  error  in  requiring  the  defendant  to  produce  his  docket  and 
such  official  papers  as  were  relevant  to  the  issue. 

3.  Parol  evidence  was  not  competent  to  prove  the  contents  of  such  papers, 
until  the  production  of  the  original  had  been  sought  in  the  manner  prescrib- 
ed by  law,  or  their  loss  or  destruction  shown. 

4.  The  court  erred  in  ruling  that  the  solicitor  general  had  a  right  to  argue 
that  defendant's  unwillingness  to  produce  his  official  papers  was  a  virtual 
confession  that  they  would  criminate  him. 

5.  The  jury  haVing  nothing  to  do  with  the  punishment  prescribed,  the  better 
practice  is  not  to  give  the  law  concerning  it  in  charge. 

Criminal  law.  Malpractice.  Production  of  papers.  Evi- 
dence. Practice  in  the  Superior  Court.  Before  Judge  Tomp- 
kins.    Chatham  Superior  Court.     February  Term,  1876. 

The  following,  taken  in  connection  with  the  decision,  suffi- 
ciently reports  this  case : 

Defendant  made  a  motion  in  arrest  of  judgment  on  the  fol- 
lowing grounds:  1st.  Because  the  indictment  does  not  set 
forth  the  elements  necessary  to  constitute  an  offtinse.  2d. 
Be(*ause  it  does  not  set  forth  the  merits  of  the  complaint. 

Defendant  also  moved  for  a  new  trial,  on  the  following, 
among  other  grounds : 

1st.  Because  the  court  granted  an  order  requiring  defend- 
ant to  produce  his  official  docket  and  the  papers  in  the  pos- 
sessory warrant  case,  and  admitted  them  in  evidence. 

2d.  Because  the  court  admitted  parol  evidence  to  sliow  the 
contents  of  the  execution  alleged  to  have  been  issued  against 
Hancock,  the  plaintiff,  the  course  {tinted  out  by  law  for  the 
procurement  of  the  original  not'having  been  pursued. 

8d.  Because  the  court  refused  to  interfere,  at  the  instance 
of  defendant's  counsel,  when  the  solicitor  general  stated  in 
argument  that  defendant  had  confessed  his  guilt  when  he  pro- 
tested against  an  order  requiring  him  to  bring  his  papers  into 
court,  because  he  admitted  that  the  evidence  of  the  papers 
would  criminate  him. 
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4tli.  Bi-catise  tlie  court  charged  that  tlie  puiitsliment  For 
this  ofiTeiise  was  not  as  in  cases  of  misdenieaaor  usually,  but 
was  only  fine  or  imprlauDment  in  lite  Jail  (without  labor  in 
tlie  ch.tin-gang,  in  the  discretion  of  the  coart,)  and  removal 
from  office,  but  did  not  charge  that  a  person  so  convicted  could 
niit  register,  vot*,  or  hold  office.  Also  becanse  the  court 
charged  that  the  jury  could  recomnieiul  to  mercy,  but  did 
not  slate  that  such  recotntuendation  would  not  prevent  tbe 
above  pcnallies. 

Both  motions  were  overruled,  and  defendant  excepted. 

John  M.  Gdebard;  R.  F  [.■«"■>•»"  fn>-  iiioimiflr  inoimr. 
A.  R.  Lamar,  solicitor  gej 
Warneb,  Chief  Justice. 

The  defendant  was  indicte« 
in  office  as  a  justice  of  the  ] 
was  found  guilty.  The  defer 
judgment,  and  also  a  motion 
grounds  therein  set  forth,  bol 
ruled  by  the  court,  and  the  de 

The  malpractice  in  office, 
charged,  consists  in  his  issiiinj 
tiff,  in  a  pos^tessory  wan-ant  c 
of  $14  75,  afler  deciding  (hat 
possession  of  the  property,  an 
on  theplaintiGT's  property  toei 
and  in  directing  Crean,  a  con! 
fa.  issued  against  Jones,  thedi 
rant  case  fur  said  costs,  that  h 
Jones  to  levy  on  to  satisfy  it 
to  point  out  pro{>crty  of  Jon 
10  satisfy  the  same,  atid  in  r 
be  turned  over  to  the  plaiutit 

1.  The  motion  in  arrest  o 
ruled.     The  indictment  82>eci 
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complaint  against  the  defendant  as  a  justice  of  the  peace,  as 
required  by  tlie  4504th  section  of  tlie  Code.  Wliether  the 
defendant  acted  wilfully,  oppressively,  or  with  tyrannical 
partiality  unbecoming  the  character  of  an  upright  mngistrate, 
or  whether  his  acts  were  merely  errors  of  judgment  in  regard 
to  his  official  duty,  were  questions  to  be  determined  from  the 
evidence,  the  presumption  being  in  favor  of  ihe  defendant. 

2.  There  was  no  error  in  requiring  the  defendant  to  pro- 
duce his  official  docket  and  the  official  papers  in  the  case  of 
Hancock  against  Jones.  Requiring  a  defendant  to  produce 
his  private  papers,  his  private  property,  to  be  used  as  evi- 
dence against  him,  is  one  thing,  but  to  require  a  public  officer 
to  produce  the  official  records  and  papers  in  his  office,  the 
property  of  the  public,  to  be  uaed  on  the  trial  of  a  case  in 
which  his  official  conduct  is  involved,  is  another  and  quite  a 
different  thing  in  the  eye  of  the  law. 

3.  The  allowing  parol  evidence  to  be  introduced  by  the 
state  of  the  contents  of  the  execution  alleged  to  have  been 
issued  by  the  defendant  against  Hancock  on  the  29th  of  No- 
vember, 1875,  without  first  having  pursued  the  course  pointed 
out  by  law  to  procure  the  original  execution,  or  have  siiown 
its  loss  or  destruction,  was  error.  That  execution  was  a  ma- 
terial paper  in  the  case,  and  the  court  had  quite  as  much 
power  to  have  required  the  defendant  to  produce  that  paper 
as  any  of  the  other  papers  appertaining  to  the  possessory 
warrant  case. 

4.  The  court  also  erred  in  deciding,  when  its  attention  was 
called  to  the  concluding  argument  of  the  solicitor  general  to 
the  jury,  by  the  defendant's  counsel,  "that  the  solicitor  gen- 
eral could  legally  argue  that  facts  in  evidence  were  really 
admissions  by  the  defendant  of  the  offi3nse  laid  to  his  charge,'' 
thus  assuming,  in  the  presence  and  hearing  of  the  jury,  that 
the  statement  made  to  them  by  the  solicitor  general,  and 
which  was  complained  of  by  the  defendant,  was  evidence  be- 
fore the  jury  of  the  defendant's  admission  of  the  offense  with 
which  he  was  charged.  It  appears  from  the  record  and  bill 
of  exceptions  tbat^  during  the  progress  of  the  trial^  the  de- 
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fendant's  counsel  protested  and  cibjecte<l  agaiiiflt  the  tight  of 
tiie  court  to  compel  him  to  produce  the  papers  in  tlie  poss«- 
Borj  warrant  case,  to  be  used  as  evideuce  against  him,  whidt 
protest  anil  objection  the  court  overruled.  Tlie  eolicitorgen- 
eml,  in  his  concluding  argument  to  the  jury,  slated  "that 
when  the  defendant,  bj  hia  attorney,  protested  against  being 
compelled,  under  the  order  of  the  court,  to  produce  tlie  papers 
mentionetl  in  that  onler,  he  had  confessed  his  guilt  of  the 
crime  wherewith  he  was  charged  in  the  indictment,  because 
he  had,  by  sueh  pnitest,  admitted  that  the  evidence  contained 
ill  Miid  papers  would  criminateliim;"  when  the  defendaat, hy 
his  couneel,  called  the  attention  of  the  court  to  the  above  mis- 
statement, and  rei)uested  that  tlie  same  should  be  corrected, 
the  court  refused  to  do  so,  but  sustained  the  assumption  of 
the  solicilor  general  before  tlie  jury,  that  the  asseriion  by  tlie 
defendant  of  what  he  deemed  to  be  his  legal  rights  before  tlie 
court,  was  evidence  of  an  admission  of  his  guilt,  whereas  the 
assertion  of  his  legal  rights  before  the  court,  through  hiscoini- 
ael,  was  uo  evi<lence  of  his  guilt  whatever,  for  the  considera- 
tion of  the  jury,  and  the  statement  of  the  snlioilor general  ia 
his  argument  to  the  jury  that  it  wa' 
should  have  been  corrected  by  thec( 
dorsed  by  it.  This  error  was  well  ci 
the  defendant  ou  the  trial  of  the  case 
injure  him. 

6,  III  regard  to  the  charge  of  the 
ment  of  the  defendant  in  this  class  o 
reniHrk,  that  the  jury  have  nothing 
Dieiit  prescribed  by  law  for  the  offt 
better  practice  for  the  court  to  say 
charge  to  them. 

Let  the  judgment  of  the  court  bel 
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William  Gouldsmith,  plaintiflP  in  error,  vs.  Sue  M.  Cole- 
man, administratrix,  defendant  in  error. 

1.  Though  a  widow  be  the  sole  distributee  of  her  intestate  husband's  estate,  and 
though  the  whole  estate  be  subject  to  be  set  apart  to  her  for  year's  support, 
she  has  no  legal  authority,  before  it  is  so  set  apart  and  before  administra. 
tion  is  granted,  to  deliver  personal  property  of  the  estate  to  a  creditor  of 
her  deceased  husband  in  payment  of  his  debt,  even  if  the  debt  be,  in  part, 
for  the  purchase  money  of  the  same  property. 

2.  When,  soon  after  thus  disposing  of  the  property,  the  widow  obtains  letters 
of  administration,  she  may,  as  administratrix,  recover  the  property  or  its 
value,  from  the  creditor,  in  an  action  of  trover  or  complaint,  if  the  credi- 
tor, on  demand,  refuse  to  surrender  it  for  due  administration.  She  is  not 
estopped,  as  administratrix,  by  the  prior  unlawful  sale  made  by  her  as  an 
individual. 

Administrators  and  exrcu tors.  Year's  support.  Estoppel. 
Before  Judge  McCutchen.  Bartow  Superior  Court.  Feb- 
ruary Terra,  1876. 

Mrs.  Colemnn,  according  to  tlie  evidence  for  tlie  defend- 
ant, a  few  days  after  her  husband's  death,  and  before  the  ad- 
ministration U(K)n  his  estate,  turned  over  certain  articles  of 
househohl  furniture,  etc.,  to  Gouldsmith  in  settlement  of  an 
indebtedness  due  to  him  by  the  deceased,  created  in  part  for 
such  furniture.  She  subsequently  administered  upon  the  es- 
tate of  the  deceased,  and  the  defendant  having  failed  to  return 
said  property  on  demand,  she  instituted  an  action  of  com- 
plaint therefor.  Two  points  were  presented  for  the  defense, 
to-wit:  Ist.  That  Mrs.  Coleman  being  the  sole  distribut<»e 
of  said  estate,  and  being  entitled  to  ;;ill  of  said  property  for  her 
year's  support,  had  authority  to  make  such  dis|)ositi<)n  of  the 
property  aforesaid.  2d.  That  by  such  disposition  of  the  same, 
she  was  estopped  from  maintaining  an  action  of  trover  there- 
for as  administratrix. 

The  court  charged  the  jury  as  follows:  "If  the  evidence 
shows  that  the  property  sued  for  belongeil  to  the  plaintiff's  in- 
testate at  the  time  of  his  death,  it  would  remain  the  ])roperty  of 
his  estate  after  his  death  until  it  should  be  administered,  or 
otherwise  disposed  of  according  to  law,  and  if  any  one,  aft«r 
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tlie  (leatli  of  (he  inU«tate,  without  authority  of  law,  got  pos- 
session or  the  pmijerty,  tlieaclininistratnx  of  the  estate  noatd 
be  eulitleil  to  recover  it.  If  the  widow  of  the  intestate,  be- 
fore iidiuiiiistratiun  upon  his  estate,  sold  or  turnetl  over  the 
proi>eriy,  or  any  of  it,  to  defendant,  and  if  afterwards  *l- 
nainist ration  was  taken  out  on  tlie  estate,  the  adniiiiistratrii, 
as  bumIi,  would  Ije  entitled  to  recover  the  property  of  the  es- 
tate, and  would  not  be  prevente<l  from  so  doing  by  reason  of 
any  contruct  made  with  the  widow  of  the  intestate  before  ad- 
ininifllralion." 

The  jury  found  for  the  plaintiff.  The  defendant  moveil 
for  a  new  (rial  on  account  of  error  in  the  aforesaid  clia^ 
The  motion  was  overruled  and  the  defendant  excepted. 

Wii,UAM  T.  Wofpord;  R.  B.  Tbippe,  for  plainliff  in 
error. 

M.  R.  Stansell;  Warren  Akin,  for  defendant. 
Bleckley,  Judge. 

Though  the  husband,  wlie 
her  debts  and  lake  her  estate 
eectittn  1761,)  there  is  no  slk 
Seclion  1762  only  makes  he 
williiiiit  lineal  descendants. 
istration,  or  vary  the  general 
that  personalty  vests  in  the  : 
nu  debts,  the  beneficiaries  of 
themselves,  with  or  without 
least, "iicli  conventional  dialril 
iy,  422;  13  Georgia  Reports 
142;29  /6id.,585;  34/iici 
264;  55 /6(d.,  359, 449.  Use 
action  at  law,  the  udministrai 
of  such  distribution  unless  fr 
tration  can  be  presumed:  6 
659;  31  J6W.,  753.     Doubt 
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were  before  the  courts  and  if  the  defense  were  presented  by 
way  of  equitable  plea,  there  would,  at  this  day,  be  the  same 
rule  at  law  as  in  equity,  and  no  more  occasion  to  invoke  a 
presumption,  from  lapse  of  time,  in  the  one  court  than  in  the 
other.  But  without  further  legislation,  the  obstacles  to  bring- 
ing into  a  court  of  law  parties  other  than  those  made  ftuch  by 
the  plaintiff  or  plaintiffs,  would  be  insuperable.  The  plea 
of  the  defendant  could  not  introduce  new  parties;  and  hence, 
in  many  cases,  the  strict  legal  rule  would  have  to  be  adminis- 
tered. That  rule  must  prevail  in  the  present  case.  The  only 
parties  before  the  court  are  the  widow  as  administratrix,  and 
one  of  the  creditors.  What  may  or  ought  to  be  done  with 
the  property  in  the  due  course  of  administration,  cannot  be  set- 
tled in  this  suit.  The  administratrix,  by  virtue  of  the  letters 
granted  to  her  by  the  ordinary,  has  the  legal  title,  and  that 
must  prevail. 

2.  It  seems  well  established  by  authority  that  the  adminis- 
tratrix 18  not  estopped  by  the  prior  illegal  sale  made  by  her 
as  an  individual :  3  Kelly ^  263  ;  10  Georgia  Reports,  361 ; 
4  East,  441 ;  1  Adol.  &  Ellis,  49. 

Judgment  affirmed. 


Petek  FINNEGA.N,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

VThere  a  grand  jury,  drawn  at  a  term  to  which  the  superior  court  was  ad- 
journed by  an  order  of  the  judge  issued  at  chambers,  to  serve  at  the  next 
tegular  term,  found  a  true  bill  and  the  defendant  was  arraigned  thereon : 

Jleldt  that  a  plea  in  abatement  setting  forth  the  above  facts,  should  have  been 
sustained. 
Jackson,  Judge,  dissented. 

Criminal  law.  Courts.  Indictment.  Jury.  Before  Judge 
Cbawtord.  Muscogee  Superior  Court.  November  Term, 
1875. 

Reported  in  the  decision. 
Vol.  lvii.  28. 
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Thorkton  &.  Grimes,  for  plaiatifiT  in  error. 
W.  A.  Little,  solicitor  general,  for  the  state. 
Warmer,  Cfaief  Jiistioe. 

The  defendant  was  indicted  for  the  offense  of  mnrder,  and 
on  the  trial  therefor,  was  found  guilty.  A  motion  for  a  new 
trial  was  made  ou  the  various  grounds  of  error  alleged  there- 
in, which  was  overruled  by  the  court,  and  the  defendant  ex- 
cepted. 

It  appears  from  the  record  and 
the  defendant  was  arraigned  on  t 
ing  him  with  the  offense,  he  filec 
to,  in  which  he  allied  that  in 
court  of  Muscogee  county  was  ai 
presiding  judge  thereof  in  vacati( 
venience  of  the  bar;  that^ecou 
in  the  order  of  adjournment ;  the 
eled  and  the  defendant  indicted 
Wildine,  tried  and  convicted  the 
rested  by  the  court,  and  a  new  ti 
indictment  was  nof.  proned  or  set 
of  the  court  so  convened  as  afc 
drew  another  grand  jury  to  serve 
of  the  court,  and  at  the  next  No\ 
was  again  indicted  for  the  munle 
by  thegrand  jury  so  drawn  as  af< 
defendant,  the  counsel  for  the  s 
sustained  the  demurrer,  and  the  < 

Was  the  grand  jury  which  fo 
against  the  defendant  drawn  acco 
section  of  the  Code  dcclnres  that 
courts,  at  the  close  of  each  term, 
the  jury  box,  and  draw  tberefron 
more  than  twenty-three  names,  U 
next  term  of  the  court.     The  3 
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whenever^  from  any  cause,  the  judge  shall  fail  to  draw  a  jury 
as  provided  by  section  3911,  it  shall  be  the  duty  of  the  ordin- 
ary, together  with  the  commissioners  and  clerk  of  the  county, 
to  draw  grand  jurors  to  serve  at  the  next  ensuing  term  of  the 
court  Thus  it  will  be  perceived  that  the  statute  recognizes 
but  two  modes  of  drawing  grand  jurors  to  serve  at  the  regu- 
lar terms  of  the  superior  court;  tiie  one  by  the  judge  in  open 
conrt  at  the  close  of  each  term  thereof,  the  other  by  the  or- 
dinary, together  with  the  commissioners  and  clerk  of  the 
county.  When  the  statute  declares  that  the  grand  jury  shall 
be  drawn  by  the  judge  in  open  court  at  the  close  of  each  term 
thereof,  it  must  be  construed  to  mean  a  legal  term  of  the  court, 
that  is  to  say,  a  term  of  the  court  held  in  accordance  with  the 
laws  ol  the  land. 

The  grand  jury  which  found  the  bill  of  indictment  against 
the  defendant,  drawn  by  the  judge  at  the  time  and  in  the  man- 
ner alleged  in  the  defendant's  plea,  was  not  drawn  at  a  legal 
term  of  the  superior  court,  according  to  the  ruling  of  this 
court  in  the  case  of  Hoye  vs.  The  State^  39  Georgia  Reports, 
718,  and  we  suppose  that  the  verdict  was  set  aside  and  the 
first  indictment  nol.  prosed  as  alleged  in  defendant's  plea,  for 
that  reason.  If  the  term  of  the  court  at  which  the  defendant 
was  first  put  upon  his  trial,  was  not  a  legal  term  of  the  court 
for  the  purpose  of  indicting  and  trying  him  for  the  offense 
charged,  how  did  it  become  a  legal  term  of  the  court  to  au- 
thorize the  judge  to  draw  the  grand  jury  which  found  the  bill 
of  indictment  to  which  the  defendant  pleaded  on  his  arraign- 
ment ?  To  state  the  proposition,  is  to  answer  it.  The  grand 
jury  that  found  the  bill  of  indictment  upon  which  the  de- 
fendant was  arraigned,  was  not  drawn  in  accordance  with  the 
provisions  of  the  act  of  1873,  nor  does  it  purport  to  have 
been  drawn  under  the  provisions  of  that  act  on  account  of 
any  of  the  special  emergencies  therein  provided  for :  Code, 
section  3942.  We  do  not  say  that  if  the  defendant,  with  a 
full  knowledge' of  the  facts,  had  gone  to  trial  without  raising 
any  objection  to  the  indictment,  that  he  could  have  taken  ad- 
vantage of  it  after  verdict,  but  the  defendant  in  this  case  did 
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not  wait  and  take  iiis  chance  for  an  acquitta]  until  after  fer- 
dict;  lie  pleaded  to  the  indictment  ou  arraignment,  as  required 
by  the  4639th  section  of  the  Code,  and  in  our  judgmeat,  tk 
court  erred  in  aualaining  tiie  demurrer  to  the  defeodaiit's  pl<i 
ia  abatement  to  that  indictment. 

Wiieoever  the  state  undertakes  to  deprive  one  of  itB  citi- 
zeiia  of  his  life  or  liberty,  it  is  the  duty  of  the  courts  to  9H 
that  it  is  done  in  accordance  with  the  laws  of  the  land,  and 
not  otherwise.  In  the  administration  of  criminal  law,  j"'li- 
ciul  discretion  should  not  be  tolerated.  The  laio,  as  it  is  pre- 
scribed by  the  supreme  power  of  the  state,  should  be  tlie  rule 
of  conduct  for  the  courts  as  well  aa  for  the  citizen.  Inasmnch 
as  the  defendant  has  not  been  arraigned  and  tned  upon  a  legal 
indictment  for  the  offense  of  which  he  is  supposed  to  he  ^iltf, 
we  express  no  opinion  in  relation  to  the  other  questions  raised 
on  the  argument  here. 

Let  the  judgment  of  the  court  below  be  reversed. 

Bleckley,  Judge,  concurre<1,  but  furnished  no  opinion. 

Jackson,  Judge,  dissenting. 

1.  The  act  of  drawing  th 
box  where  they  are  kept,  is 
so  drawn  at  one  term  of  th' 
at  the  next  term,  do  not  ne 
then  oi^uized;  they  may 
pear,  and  yet  a  legal  graud 
from  the  by-stauders,  if  onl 
grand  jurors  be  used  to  mal 
tial  thing  is  that  the  grand 
anil  intelligent  persous,  seU 
the  superior  court,  and  tlire 
judge  of  the  superior  court 
by  the  judge  of  the  superio 
or  at  an  irregular  term  titer 
legal  for  other  bneiness,  be 
cept  to  the  sheriff,  to  appeal 
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superior  court,  and  do  appear,  and  are  sworn  and  organiz^'d 
as  a  grand  jury  for  said  regular  ternii  and  at  that  regular  term 
find  a  bill  of  indictment  true,  such  indictment  so  found  is  suf- 
ficient, in  law,  to  put  the  accused  upon  trial  for  murder;  and 
if  he  be  fairly  tried  by  a  lawful  jury  of  twelve  men  selected 
by  himself,  and  be  found  guilty,  he  must  abide  the  sentence 
of  the  law,  and  should  not  be  allowed  to  escape  or  procrasti- 
nate by  any  such  naked  technicality  as  a  plea  that  the  judge 
of  the  superior  court  Iiad  adjourned  the  court  one  week  with- 
out sufficient  cause,  an<l  had  then,  at  this  session,  one  week 
later  than  usual,  performed  the  mere  ministerial  act  of  draw- 
ing the  grand  jurors  for  the  next  regular  term. 

2.  The  whole  spirit  of  our  legislation  accords  with  the 
above  proposition  and  conclusion.  The  act  of  1799  (Cobb^s 
Digest,  page  547,)  declares  that  the  judge,  if  he  should  not 
bold  the  court,  ''  shall  nevertheless  attend  in  person  for  the 
purpose  of  drawing  jurors,  or  shall  transmit  to  the  justices  of 
the  inferior  court  in  writing  a  request  that  they,  or  any  two 
of  tliera,  attend  at  the  clerk's  office"  for  that  purpose;  the 
act  of  1815  (Cobb's  Digest,  page  552,)  declares  that  when- 
ever there  shall  be  a  failure  of  the  judge  of  the  aupeinor  court 
to  draw  jurors,  then  the  justices  of  the  inferior  court,  or  a 
majority,  may  act;  then  comes  the  act  of  1869,  (Code,  sec- 
tions 3911,  3912,)  which  declares  that  the  judge  shall  draw 
the  jury  at  the  close  of  the  term,  and  on  his  failure,  then  the 
ordinary  and  clerk  and  commissioners  shall  act;  and  then,  to 
provide  against  all  emergencies,  comes  the  act  of  1873,  (Code, 
section  3942,)  which  declares,  after  enumerating  other  emer- 
gencies, that  when,  "from  any  other  causey  such  court  has 
convened,  or  is  about  to  convene,  and  there  have  been  no 
juries  drawn  for  the  same,  it  shall  and  may  be  lawful  for  such 
judge  to  draw-  juries,  so  many  as  may  be  necessary  for  such 
court,  and  cause  them  to  be  summoned  accordingly,  in  the 
manner  prescribed  for  drawing  juries,  at  the  close  of  the  regular 
terms  of  such  courts  respectively;^*  so  that  the  duty  is  upon 
the  judge  to  draw  juries,  and  he  may  do  so  at  any  time  so 
that  they  can  be  summoned  as  they  would  be  if  drawn  regu- 
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larly.  If,  then,  he  may  Ao  so  io  vacation,  can  he  not  at  lo 
irregular  or  illegal  term  of  the  court?  The  grand  jurors  who 
found  this  hill  were  r^ularly  aummoDed  and  organised  sua 
sworn,  were  regularly  qnnlified  in  every  respect,  and  the  only 
comiitaint  is  that  the  judge  drew  them  out  of  the  box  at  so 
irregular  or  illegal  term.  It  is  not  pretended  tliat  dffeDdist 
Tvaa  hurt  by  it,  but  the  complaint  ia  purely  technical,  with 
the  reason  and  spirit  of  our  whole  legislation  against  it,  an^ 
not  only  the  reason  and  spirit,  but  the  letter  of  our  last  act  of 
1873  in  its  teeth. 

3.  This  case  cannot  be  made  '    '"  ■    " 

coraer-stODe.  It  touches  that  ( 
the  court  tried  Hoye  at  a  term 
journed.  All  the  powers  of  tl 
sitiou  to  try  him;  the  judic 
discretion,  all  were  invoked  b 
Here,  a  child  could  have  doni 
his  hand  in  the  box,  drew  out 
the  o(her  box — a  hand,  ao  63 
necessary  to  do  the  ministerial 
the  Hoye  case  was  altogether 
judge  is  altogether  ministerial. 
Hoye  case,  couhl  be  done  only 
here,  could  be  done  at  chambe 
Hoye  case,  oonid  be  done  only  1 
the  case  at  bar,  oould  be  done  i 
the  Hoye  case,  nobody  but  a  ju< 
do;  what  was  done  in  the  ct 
might  have  done  formerly,  am 
and  commissiooers,  can  do  now 
case  rtM^uireii  judicial  sliill,  bo 
skill  wliioh  General  Newton 
blowing  up  of  the  rock  in  New 
in  the  case  at  bar,  the  judge's  c 
as  General  Newton's  little  dau) 
Tvhich  fired  the  train.  All  the 
was  absolutely  ueceasaiy  to  t 
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drawing  williotit  one  particle  of  discretion  or  judgment,  was 
all  that  was  required  to  draw  the  grand  jurors.  In  the  Hoye 
case,  this  court  held  that  the  session  at  the  term'to  which  the 
court  was  adjourned,  was  legal  for  ^me  purposes  while  it  was 
illegal  to  try  Hoye;  if  legal  for  any  purpose,  surely  it  was 
legal  to  enable  the  judge  to  do  the  mere  ministerial  act  of 
drawing  the  jurors  to  be  summoned  for  the  next  court. 

4.  The  rulings  of  the  court  appea»to  me  to  be  correct  in 
the  main  and  not  injurious  to  the  defendant ;  the  charge  legal 
and  impartial,  the  whole  trial  fair,  the'  verdict  supported  by 
the  evidence,  and  as  the  presiding  judge  who  tried  it  is  satis- 
fied with  the  finding,  I  dissent  from  the  judgment  of  the 
court  in  ordering  the  case  to  be  tried  over. 


fiiCHARD  W.  Bonner,  guardian,  plaintiff  in  error,  vs.  John 

A.  Nelson,  defendant  in  error. 

I.  Where,  in  a  suit  between  the  original  parties,  a  promissory  note  is  resisted 
by  a  surety  who  signed  and  left  it  with  his  principal,  believing  and  expect- 
ing that  another  surety  was  to  sign  also,  but  whose  signature  was  not  pro- 
cured, the  note  being  delivered  by  the  principal  to  the  payee  without  it,  the 
defense,  to  be  available,  must  comprehend  the  two  elements,  of  incomplete- 
ness of  the  instrument,  and  notice  thereof,  actual  or  virtual,  to  the  payee ; 
and  each  of  these  elements  must  be  presented  in  the  plea  so  as  to  be  dis- 
tinctly issuable. 

3.  Without  a  stipulation  in  the  contract,  or  some  averment  to  that  effect  in  the 
pleadings,  there  is  no  presumption  that  a  debt  owing  to  a  guardian  was,  of 
right,  payable  in  Confederate  money,  though  the  note  was  executed  in  1863 
and  was  payable  in  1864. 

3.  For  the  guardian  to  reject  a  tender  of  payment  in  Confederate  money> 
made  by  the  principal  in  1S64,  after  the  note  matuii^d,  and  for  him  also  to 
discourage  the  pressing  of  the  tender  by  a  naked  promise  not  to  call  for 
payment  until  after  the  close  of  the  war,  were  not  wrongful  to  the  surety. 

4.  Such  a  promise,  made  and  kept  without  the  surety's  knowledge  or  consent, 
did  not  discharge  him,  notwithstanding  the  principal  was  solvent  when  the 
promise  was  made,  and  afterwards  became  insolvent.  It  created  no  bind- 
ing contract ;  and  the  whole  transaction  amounted  to  mere  indulgence, 
without  any  act  or  omission  contrary  to  the  creditor's  duty  to  the  surety, 
who,  so  far  as  appears,  gave  no  notice  to  sue  or  to  coerce  payment 
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Principal  and  security.  M^egotiable  inBtruments.  Fr^ 
sumptioiia.  Confederate  money.  Before  Judge  Hill.  Twiggs 
Superior  Court.     October  Adjourned  Term,  1875. 

Bonner,  as  guardian,  brought  complaiDt  against  WoodslI, 
as  principal,  and  Nelson,  as  security,  on  a  note  dated  Febrti- 
ary  18th,  1863,  fiir  }2,610  37,  payable  to  plaintiff  or  bearer, 
and  due  on  January  Ist,  1864.  Woodall  piade  nodefeoBe. 
Nelson  pleaded,  iu  substance,  as  follows : 

1st.  Tliroe  or  four  years  prior  to  the  making  of  the  iostni- 
mentsuedon,  this  defendant  ■""'  """  fToi-Kor*  UAonoMa  ainifd 
a  note  as  co-securities  for 
which  the  latter  borrowed 
this  note  liad  been  due. for  a 
out  defendant's  knowledge 
name  be  taken  therefrom,  tl 
steps  to  collect  it  or  relieve 
sue,  so  Reynolds  had  to  ma 
time.  PlaintiS'  then  said  I 
new  the  note,  giving  as  a  t 
to  be  bearing  interest  for  I 
Reynolds  had  made  the  afor 
tiff  wrote  the  note  sued  on  . 
bis  securities'  names,  reques 
day.  Woodall  brought  thi 
an<l  asked  for  defendant's  m 
on  being  questioned  by  def 
the  old  note.  Defendant  tl 
expecting  that  the  same  sui 
upon  the  old  note.  Wooda 
plaintiff  and  delivered  to  I 
not  obtained  any  surety  but 
replied  that  defendant's  nan 
rendered  the  old  note  wliic! 
not  ascertain  that  Reynold' 
about  two  years  afterwards, 
tiff's  attorney  for  collection. 
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2d.  About  the  22d  of  March,  1864,  the  following  transac- 
tion took  place  between  plaintiff  and  Woodall,  without  the 
knowledge  or  consent  of  defendant:  Woodall  tendered  to 
plaintiff,  in  the  then  currency  of  the  country,  nearly  the  full 
amount  of  the  debt,  proposing  to  get  the  balance  in  a  short 
time.  Plaintiff  made  some  remark  about  its  being  unpopular 
to  refuse  Confederate  money,  and  asked  Woodall  not  to  press 
it  on  him.  The  latter  replied,  '' Captain,  I  have  the  money 
now,  and  you  might  want  it  some  time  when  I  did  not  have 
it."  To  which  plaintiff  answered,  "No,  I  will  not  call  upon 
you  until  after  the  war."  Woodall  made  some  remark  con- 
jecturing that  he  might  then  be  broke.  Plaintiff  did  carry 
out  this  promise,  and  did  not  call  for  the  money  until  some 
time  after  the  war,  when  Woodall  had  become  insolvent, 
though  solvent  when  the  indulgence  was  given. 

On  demurrer  to  these  pleas,  the  first  was  stricken  and  the 
second  sustained.  The  evidence  for  the  defendants  made  sub- 
stantially the  case  presented  by  the  second  plea.  Woodall 
testified  that  at  the  time  of  tendering  the  Confederate  money 
he  also  offered  to  let  plaintiff  have  thirteen  bales  of  cotton^  to 
be  applied  to  the  note;  th$it  he,  also,  at  another  time,  offered 
him  a  house;  that  these  offers  were  declined. 

The  plaintiff  admitted  that  Woodall,  some  time  in  1864, 
did  offer  to  pay  a  part  of  the  note  in  Confederate  money,  say- 
ing that  he  had  a  check  for  about  $2,000  00,  and  a  part  in 
money,  and  could  get  the  balance,  though  he  showed  neither 
oheck  nor  money.  He  declined  to  receive  the  money,  saying 
the  note  did  not  belong  to  him,  and  that  if  it  did  he  would 
take  it;  that  he  did  not  think  it  fair  to  his  ward,  who  was 
absent  in  the  army,  but  that  if  he  saw  any  chance  to  make  a 
beneficial  investment,  he  would  call  on  Woodall  for  the 
money.  Admitted  also  the  offer  of  the  cotton,  and  of  a  house, 
both  of  which  he  declined.  Woodall  also  stated  that  if  plaintiff 
waited  until  the  war  was  over  that  he  and  all  of  us  might  be 
broke;  to  which  plaintiff  replied,  that  if  all  were  then  broke, 
then  all  would  go  up  together^  and  nothing  could  be  made 
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out  of  anybody.  He  denied  the  agreement  to  iiiilulge  until 
after  the  war. 

The  court,  among  otlier  tilings,  charged  the  jury,  in  sai}- 
Btance,  that  if  they  found  the*  facts  to  be  as  stated  in  uie 
second  plea,  the  defendant,  Nelson,  was  diecharged. 

The  jury  found  for  the  plaintifF  as  against  WoodaJl,  bat 
against  him  as  to  Nelson. 

Plaintiff  excepted  to  the  refusal  to  strike  the  second  plea, 
and  to  the  above  charge.  The  defendant,  Nelson,  excepted 
to  the  judgment  striking  the  first  idea.  Assignments  of  error 
were  made  accordingly. 

R.  F.Lyon;  Whiti 

iJcTHEKFORD  &  Rm 

Bleckley,  Judge. 

1.  If  the  renewal  not 
nature  of  one  of  the  sur 
and  the  creditor  accepte 
would  not  he  binding  u] 
the  latter  signed  and  de 
no  understanding,  expre 
by  the  former  co-surely; 
ing,  and  the  principal,  ii 
the  creditor,  and  the  cre< 
note,  without  any  notice 
of  his  instructions  or  o 
been  wholly  innocent  in 
stand  on  the  renewal  no 
'  between  the  makers  of  t 
cited  in  1  Central  Law  J 
ffia  Reports,  202 ;  8  Ii 
286;  13  76«i.,  61;  17, 
the  note  c&iiuot  protect  1 
delivery  by  his  principa 
show  that  tiie  inalrumen 
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knew  it.  Both  points  should  be  distinctly  alleged  in  the  plea, 
so  as  to  be  issuable.  Neither  of  tbem  should  be  presented 
arguinentatively  only.  They  can  both  be  directly  pleaded,  if 
they  are  true;  and  if  only  one  of  them,  or  if  neither  of  them, 
be  true,  no  amount  of  indirect,  argumentative  pleading  can 
avail. 

2,  3.  The  note  mentioned  no  .particular  medium  of  pay- 
ment. It  was  a  note  for  money.  The  original  debt  was  not 
a  Confederate  debt.  The  creditor  was  a  guardian,  and,  as  to 
Iiim,  the  fund  was  a  trust  fund.  He  was  under  no  obligation, 
legal  or  moral,  to  accept  payment  in  depreciated  currency, 
such  as  Confederate  treasury  notes,  unless  he  had  thouglit  it 
was  for  the  benefit  of  his  ward  to  do  so.  It  was  his  right  to 
reject  such  currency  when  offered  by  the  principal  debtor  in 
payment.  He  did  not,  thereby,  discharge  the  surety.  A  dif- 
ferent result,  in  that  respect,  would  probably  have  followed 
the  rejection  of  an  offer  to  pay  in  actual  money:  See  2  Paige, 
497;  46  Vt.,  258;  25  Mich.,  351  ;  35  Md.,  262;  9  Gill, 
284;  56  N.  Y.,  348.  The  creditor's  promise  not  to  call  for 
payment  until  after  the  close  of  the  war,  was  without  consid- 
eration. It  was  a  naked  promise,  made  to  get  clear  of  mak- 
ing  an  absolute  refusal  of  the  Confederate  currency.  The 
odium,  perhaps  the  danger,  of  such  a  refusal  may  have  been 
calculated  to  injure  him ;  but  if  so,  his  debtor  had  no  right  to 
raise  the  peril,  and  tlien  grant  exemption  from  it  at  the  ward's 
expense.  The  debtor  knew  he  was  dealing  witli  a  guardian, 
and  not  with  a  creditor  who  had  a  right  to  consult  his  pe»- 
sonal  advantage. 

4.  The  promise  itself  did  not  discharge  the  surety,  nor  did 
the  keeping  of  it  discharge  him,  although  the  principal 
became  insolvent.  There  being  no  consideration  or  valid 
contract  between  the  parties,  the  forbearance  was  mere  indul- 
gence. The  creditor  might  have  brought  suit  at  any  time. 
He  did  not  tie  his  hands.  And  there  was  no  legal  benefit 
resulting  to  him.  Not  even  was  there  a  new  point  established 
for  the  statute  of  limitations  to  commence  running,  as  there 
was  said  to  be  in  the  case  reported  in  27  Georgia  Beporta, 
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564.     Wiieii  the  present  case  arose,  the  Code,  section  2934, 
was  in  force;  and  tlie  promiae  with  wtiich  we  are  now  d^aliog 
was  oral.   It  was  a  complete  nullity :  33  Georgia  Reports,  173. 
Judgment  reversed. 


Jesse  McLendok,  plaintiff  in  error,  va.  Wilson,  Calla- 
way &  Company,  defendants  in  error. 


1.  Where  a  setllemcDt  was  made  an  tbe  basi 
from  plaintilTa'  books,  and  not  by  referenc 
was  no  error  in  allowing  one  of  the  plaii 

2.  There  was  no  enor  in  allowing  one  of  tl 
negotiations  with  defenilant,  to  testify  tba 
settlement  of  the  account  between  the  par 
having  stated  that  he  signed  the  drafts  i 
errors  in  the  account  should  be  subsequent 

3.  Where  the  drafts  were  drawn  l)y  the  it 
acceptance  was  therein  waived,  parol  tes 
the  circumstances  attending  the  making  i 

4.  Evidence  that  defendant  stated  his  inteni 
after  signing  them,  and  in  the  absence  a\ 

5.  Where,  to  an  action  on  such  drafts,  pci 
pleaded  as  a  set  off,  it  was  not  error  to  i 
should  be  allowed  if  pleaded  within  four  y 

Evidence.  Negotiable  instrumei 
Statute  of  limitations.  Before  Ja 
Superior  Court    November  Term, 

The  following,  taken  in  ooonectii 
ciently  reports  this  case ; 

MoLendon  purchased  cotton  at 
Callawa;  &  Company  to  be  sold ;  t 
to  him  for  that  purpose.  Defendan 
cotton  to  plaintifis,  some  of  which  v 
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The  eviilence  was  c«inflicting  as  to  whether  any  instructions 
were  given  by  defendant  in  regard  to  its  sale^  and  whether  he 
was  injured  by  the  delay  in  selling.  Two  memi)ers  of  plain- 
tiff's firm,  Wilson  and  Orrae,  went  to  defendant's  house  to 
effect  a  settlement  with  him,  and  the  drafts  sued  on  were  then 
given. 

Defendant  filed  a  plea  on  March  4i!i,  1869,  wherein  he  alleged 
various  overcharges  and  errors  in  the  account  on  which  the 
drafts  were  founded,  and  that  it  was  understood  between  the 
parties,  at  the  time  of  signing  the  drafts,  that  any  error  in 
said  account  should  be  corrected.  The  plea  also  alleged  that 
'*  in  another  transaction  with  said  firm,  in  account  rendered, 
there  are  manifest  errors  of  interest  overcharged." 

An  amended  plea  was  filed  November  21st,  1872,  in  which 
it  was  alleged  that  plaintiffs  had  advanced  to  defendant 
$16,000  00;  that  he  had  placed  in  the  hands  of  Orme,  on 
November  27th,  1867,  $17,700  00  worth  of  stock  in  the  At- 
lanta  and  West  Point  Railroad  Company,  which  was  to  be 
sold  and  the  proceeds  placed  to  his  credit,  so  as  to  prevent  in- 
terest from  accumulating  against  him  ;  that  plaintiffs  had  held 
said  stock  till  it  depreciated  in  value,  before  selling  it,  and 
that  the  plaintiffs  caused  him  to  pay  interest  at  the  rate  of 
one  and  a  half  per  cent,  per  month.  A  statement  of  these 
payments  was  made,  (the  last  being  dated  May  7th,  1868,) 
and  a  set-off  was  claimed  therefor,  amounting  to  $1,750  00. 

On  the  trial,  defendant  testified,  substantially,  as  follows  : 
The  payments  of  usurious  interest  were  as  alleged  in  his  plea ; 
also  the  errors  in  the  account  of  plaintiffs.  Wilson  and  Orme 
came  to  defendant's  house  to  effect  *a  settlement;  defendant 
refused  to  settle,  alleging  errors  in  the  charges;  they  went 
over  a  number  of- accounts,  most  of  the  time  in  defendant's 
presence.  All  three  started  to  defendant's  office ;  on  the  road 
he  and  Orme  walked  together,  Wilson  walking  ahead;  Orme 
urgeil  him  to  sign  the  drafts,  and  stated  that  any  errors  in  the 
account  should  be  corrected  aft;erwards;  with  this  understand- 
ing defendant  agreed  to  do  as  requested.  Arrived  at  the  of- 
fice, he  told  Wilson  that  he  would  sign  the  drafts,  and  did  so. 
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Did  not  examine  them  carefully;  supposed  they  were iu the 
Qsual  form. 

Defendant  ofl«red  to  prove  by  John  S,  Johnson  tliat  won 
after  he  had  signed  the  drafU,  he  stated  that  he  hail  signea 
them  because  Orme  promised  that  any  errors  shoul-i  be  co^ 
recte<l ;  that  the  account  was  outn^eou&,  and  lie  did  not  in- 
tend to  pay  it.     This  evidence  was  rejected. 

R.  T.  Wilson  testified,  in  brief,  as  follows :  Conducted  the 
settlement  with  defendant.     Hearing  that  the  latter  was  dis- 
satisfie<I  with  the  accoimt,  went  to  his  house  in  company  with 
Mr.  Orme,  another  member  of  plaintiffs'  firm.     Stated  to  him 
that  they  had  come  to  effect  a  settlement.     He  replied  that  the 
charges  were  excessive.     Witness,  therenixin,  proposed  to  ex- 
amine the  account,  item  by  item,  and  promised  to  correct  any 
error   wliich    defendant  should   point  ont.     They  made  a 
thorough  examination  of  the  account;  at  the  close  of  it  de- 
fendant expressed  himself  satisfied,  and  agreed  to  sign  the 
drafts.     They  afterwards  went  to  defendant's  office,  he  and 
Orme  walking  a  little  behind   wi 
there  signed.     Knows  nothing  oi 
errors  afleiwards.  Excepting  a  tra 
McLendon,  which  had  already  be 
the  drafts  were  given  in  full  setti 
tween  plaintiffs'  firm  and  defendai 
[Objected  to  by  the  defendant.]  T 
the  booka  of  plaintiffs,  which  was 
correct.  [Objected  to  by  defendant 
in  the  drafts  at  the  special  inslanct 
the  waiver  was  that  wilness  wish 
bank,  and  make  defendant  primari 
iuslead  of  plaintiffs,  as  acceptors 
believed  defendant  would  use  great 
if  he  were  first  liable.     [Objected 

W.  P.  Orme  testified  that  he  lo: 
on  behalf  of  the  firm ;  that  deff 
and  placed  in  the  hands  of  wttnes 
be  sold  and  tlie  proceeds  applied  1 
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declining!  and  at  defendant's  request  it  was  not  sold  and 
his  notes  were  renewed.  Finally  it  was  sold  and  credit  given 
bim  therefor;  there  is  a  balance  of  $311  00  due  defendant 
on  (he  transaction.  Denies  agreeing  to  correct  errors  after 
drafts  should  be  signed. 

The  jury  found  for  the  plaintiffs  $4,370  57.  Defendant 
moved  for  a  new  trial  on  the  following,  among  other  grounds : 

1st.  The  rulings  as  to  the  evidence  stated  above. 

2d.  Because  the  court  chat^l,  among  other  things,  that  if 
the  defendant  made  payments  of  usurious  interest,  he  is  enti- 
tled to  set-off  the  usury  against  the  plaintiffs'  claim,  provided 
that  it  was  pleaded  within  four  years  from  the  date  of  the  last 
of  such  payments. 

The  motion  was  overruled,  and  defendant  excepted. 

BiQHAM  &  Whitaker,  for  plaintiff  in  error, 
Ferrell,  Hammond  &  Brother,  for  defendants. 

Warnrr,  Chief  Justice. 

The  plaintiffs  brought  tlieir  action  against  the  defendant  on 
two  drafts,  dated  31st  of  August,  1867,  for  $3,819  24,  each, 
one  due  at  ninety  days,  and  the  other  at  sixty  days,  drawn  by 
defendant  on  plaintiffs,  payable  to  their  order,  acceptance 
waived.  To  this  action  the  defendant  pleaded  several  pleas, 
as  set  forth  in  the  record,  in  one  of  which  the  defendant  al- 
leged that  the  plaintiff  were  indebted  to  him  the  sum  of 
$1,750  00,  for  usurious  interest  received.  On  the  trial  of  the 
oase,  the  jury,  under  the  charge  of  the  court,  found  a  verdict 
for  the  plaintiffs  for  the  sum  of  $1,370  57 — reducing  the 
amount  claimed  to  be  due  on  the  two  drafts  $3,267  91.  The 
defendant  made  a  motion  for  a  new  trial,  on  the  various  grounds 
therein  set  forth,  which  was  overruled  by  the  court,  aud  the 
defendant  excepted. 

It  appears  from  the  evidence  in  the  record,  that  the  two 
drafts  sued"  on  were  given  in  liquidation  of  an  account  held  by 
the  plaintiff  against  the  defendant^  and  one  of  the  main  ques- 
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tions  on  the  trial,  was  whether,  at  the  time  the  drafb  were 
signed,  the  defendant  insisted  that  the  amount  of  the  aoooont 
was  wrong,  and  that  plaintiffs  agreed  that  if  there  was  any- 
thing wrong  in  the  account  it  should  be  corrected,  and,  a[K)Q 
that  representation,  the  defendant  signed  the  drafts.  The  ev- 
idence upon  this  point  in  the  case  was  conflicting. 

1.  There  was  no  error  in  admitting  the  answer  of  Wilaon 
in  evidence,  that  the  account  for  which  the  drafts  weregivoi 
was  a  true  extract  from  the  books  of  the  plaintiffs.  The  items 
of  the  account  were  stated  in  the  abstract,  and  it  was  for  ibe 
account  thus  stated  that  the  drafts  were  given,  and  not  for  the 
items  on  the  books  of  plaintiffs,  unless  the  abstract  and  the 
books  contained  the  same  items,  as  stated  by  the  witness.  If 
the  defendant  had  desired  to  have  seen  the  plaintiffs'  books, 
for  the  purpose  of  verifying  the  items  in  the  abstract,  before 
giving  tbe  drafts,  he  could  have  done  so,  or  have  relied  on 
the  abstract  as  he  did  do^  and  for  which  the  witness  stated  the 
drafU  were  given. 

2.  There  was  no  error  in  allowing  the  witness,  Wilson,  to 
testify  that  the  giving  of  the  drafts  was  in  full  settlement  of 
all  matters  between  plaintiffs  and  defendant,  and  was  satis&c- 
tory  to  all  parties,  so  far  as  he  knew  or  believed,  the  coort 
rejecting  the  word  "  believed,"  so  as  to  make  the  testimony  read 
so  far  as  he  knew;  especially  was  this  testimony  admissible, 
in  view  of  and  in  reply  to  the  evidence  of  the  defendant 

3.  There  was  no  error  in  allowing  the  witness,  Wilson,  to 
give  his  reasons  why  acceptance  of  the  drafts  was  waived,  or 
his  other  testimony,  objected  to  by  the  defendant,  as  contained 
in  the  bill  of  exceptions,  in  view  of  and  in  reply  to  the  testi- 
mony of  the  defendant  in  relation  to  the  transactions  between 
the  parties. 

4.  There  was  no  error  in  ruling  out  the  testimony  of  John- 
son, as  to  what  the  defendant  told  him  shortly  after  the  drafts 
were  executed,  in  the  absence  of  tlie  plaintiflfe,  that  he  did  not 

ntend  to  pay  them,  etc.     A  party  cannot  manufacture  evi- 
dence for  himself  in  that  way. 

5.  When  this  case  was  before  this  court  on  a  former  occt- 
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sion,  and  which  is  reported  in  the  52d  volume  of  Oeorgia 
Reports,  41,  a  new  trial  was  ordered  for  error  in  the  charge  of 
the  courty  in  ezclnding  from  the  consideration  of  the  jury  the 
evidence  of  the  defendant  as  to  the  intention  and  understand- 
ing of  the  parties,  that  the  amount  which  he  claimed  to  be 
erroneous,  for  which  the  drafts  were  given,  should  thereafter 
be  corrected.  In  looking  through  the  charge  of  the  court  at 
the  last  trial  of  the  case,  in  view  of  the  rulings  of  this  court, 
the  questions  in  issue  between  the  parties,  including  the  ques- 
tion aa  to  the  bar  of  the  statute,  as  to  the  claim  for  usury,  were 
fairly  submitted  to  the  jury,  under  the  law  applicable  thereto, 
and  there  was  no  error  in  the  charge  of  the  court  as  given,  or 
in  the  refusal  to  charge  as  requested.  There  is  sufficient  evi- 
dence in  the  record  to  sustain  the  verdict,  although  that  evi- 
dence was  conflicting.  The  credibility  of  the  witnesses,  and 
the  weight  to  which  their  testimony  was  entitled,  was  a  ques- 
tion for  the  jury  exclusively,  and  not  a  question  for  this  court 
to  decide.  Whilst  we  have  no  power  to  compel  parties  to  be 
saJtiafied  with  the  verdict  of  a  jury  of  their  neighbors,  upon 
questions  of  fact,  when  there  is  conflicting  evidence  as  to  their 
rights,  and  no  rule  of  law  violated  by  the  court,  still  we  have 
the  power  to  compel  them  to  acquiesce  in  such  verdicts,  and 
not  disturb  the  country  with  any  further  litigation,  as  we  now 
doy  by  affirming  the  judgment  of  the  court  below  in  this  case, 
in  overruling  the  defendant's  motion  for  a  new  trial. 
Judgment  affirmed. 


P.  H.  Labey,  plaintifl^  in  error,  vs.  Charles  Taliaferbo, 

defendant  in  error. 

I.  When  one,  in  trading  property,  says  he  will  warrant  it  to  be  sound  in  every 
respect,  his  declaration  may  amount  to  a  representation  as  well  as  to  a  war- 
ranty. 

s.  An  express  warranty,  knowingly  false,  may  be  waived  as  a  contract,  and 
an  action  brought  for  the  deceit :  6  Georgia  Reports,  ^84. 
Vol.  Lvn.  29. 
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3.  One  who  knowingly  trades  property  afflicted  with  a  contagioas  disease,  is 
not  entitled  to  any  notice,  when  the  existence  of  the  disease  is  aftenrards 
discovered  by  the  purchaser.  What  is  already  known  need  not  be  com- 
municated. 

4.  Inaccuracies  in  charging  the  jury  are  immaterial,  when  the  verdict  is  folly 
supported  by  the  evidence. 

Sales.  Warranty.  Deceit  Notice.  New  trial.  Before 
Judge  Underwood.  Floyd  Superior  Court  January  Term, 
1876. 

Taliaferro  brought  complaint  against  Larey,  alleging,  in 
brief,  as  fol]owt» : 

On  February  Ist,  1871,  the  plaintiff  exchanged  with  de- 
fendant a  horse  for  a  mule.  The  horse  was  worth  $125  00. 
The  defendant,  knowing  the  mule  to  be  unsound,  &lsely  and 
fraudulently  stated  to  the  contrary.  This  statement  was  made 
for  the  puqx)8e  of  inducing  the  plaintiff  to  make  the  trade. 
The  d^endant  knew,  at  the  time,  that  the  mule  had  the  glan- 
clers,  an  incurable  and  contagious  disease,  of  which  he  sobse- 
qnently  died.  Other  stock  of  the  plaintiff  contracted  said 
disease  from  the  mule  and  died,  to  his  damage  $300  00. 

The  defendant  pleaded  the  general  issue. 

The  evidence  fully  sustained  the  plaintiff's  case  as  made  ia 
his  declaration,  except  as  to  the  amount  of  his  damages.  The 
horse  which  he  exchanged  to  defendant  was  shown  to  have 
been  worth  $100  00.  Two  of  his  mules  contracted  the  disease 
and  died,  worth  $200  00.  He  discovered  that  the  mule  had 
the  glanders,  on  the  day  after  the  trade,  though  it  did  not  die 
until  the  following  November.  Plaintiff  said  nothing  to  the 
defendant  about  the  mule  being  diseased  until  some  time  in 
the  summer.  He  was  taken  sick  about  a  month  after  the  trade 
and  could  not  go  to  see  defendant  any  sooner.  When  he  re- 
covered sufficiently,  he  went  twice  to  see  defendant  but  could 
not  find  him  at  home. 

The  jury  found  for  the  plaintiff  $300  00.  The  defendant 
moved  for  a  new  trial  upon  the  following,  among  other 
grounds : 

1st  Because  the  court  refused  to  charge,  without  qualifica- 


J 


ATLANTA,  JULY  TERM,  1876.  445 

Larey  vs.  Taliaferro. 

tioDy  as  follows :  ''  Before  you  can  find  for  the  plaintiff,  it  must 
be  proved  to  you  that  the  defendant  made  to  plaintiff,  at  the 
time  of  the  trade,  some  representations  about  the  mule  which 
were  false,  and  that  plaintiff  acted  on  these  representations, 
and  that  he  has  been  damaged  by  reason  of  these  false  repre- 
sentations/' The  court  added  as  follows :  ''That  is  correct,  if 
the  suit  was  on  the  warranty.  This  is  an  action  of  deceit, 
and  every  one,  when  he  sells  property,  warrants  that  it  is  rea- 
sonably suited  to  the  use  intended,  and  that  the  seller  does 
not  know  of  any  latent  defect/' 

2d.  Because  the  court  refused  to  charge  the  jury,  without 
qualification,  as  follows:  ''If  defendant  simply  warranted  the 
mule,  plaintiff  cannot  recover  in  this  form  of  action,  this  be- 
ing a  suit  for  deceitful  and  fraudulent  representations,  and 
not  a  suit  for  breach  of  warranty."  This  request  the  court 
qualified  as  follows ;  "  This  being  an  action  for  deceit  and 
fraud,  the  recovery,  if  any,  must  be  for  the  deceit  and  fraud 
on  the  warranty  which  the  law  implies,''  (?)  (Exact  copy  both 
from  record  and  bill  of  exceptions.     R.) 

3d.  Because  the  court  refused  to  charge,  without  qualifica- 
tion, as  follows:  "If  plaintiff  discovered  that  the  mule  was 
diseased  the  next  day  aAer  the  trade,  it  was  his  duty  to  have 
notified  defendant  of  the  fact  within  a  reasonable  time."  To 
which  the  court  added  as  follows:  "But  if  he  was  taken  sick 
shortly  after,  and  went  to  see  defendant  about  the  matter  sev- 
eral times,  and  could  not  find  him  at  home,  you  will  consider 
that  in  coming  to  a  conclusion." 

The  motion  was  overruled,  and  the  defendant  excepted. 

Uabney  &  PouCHB,  for  plaintiff  in  error. 

Alexander  &  Wright;  Forsyth  &  Reese,  for  de- 
fendant. 

Bleckley,  Judge. 

1.  While  we  do  not  agree  with  the  circuit  judge  in  the 
view  he  took  of  tlie  case,  we  do  not  feel  constrained  to  order 
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a  new  trial.  There  is  positive  evidence  that  the  defendant 
below  said,  at  the  time  of  the  swap,  that  he  would  warrant 
the  mule  to  be  sound  in  every  respect.  That  declaration  was, 
doubtless,  intended  as  a  representation,  and  was  understood  to 
be  such  by  the  other  party.  That  it  amounted  to  a  warranty, 
would  not  strip  it  of  its  character  as  a  representation. 

2.  An  express  warranty  may  be  waived  as  a  contract,  and 
an  action  maintained  upon  the  same  general  transaction  as 
fraud  and  deceit  To  do  this,  the  warranty  must  have  been 
made  with  knowledge  by  the  warrantor  that  it  was  false,  and 
must  have  been  accepted  by  the  warrantee  without  such 
knowledge  on  his  part.  We  think  that  these  conditions,  and 
others  requisite  to  a  recovery,  are  established  with  reasonable 
certainty  by  the  evideiibe  in  the  record. 

3.  The  request  to  charge  on  the  subject  of  giving  notice, 
should  have  been  refused  altogether.  Without  the  party 
trading  the  mule  knew  it  was  afflicted  with  the  disease,  he 
was  guilty  of  no  deceit ;  and  if  he  did  know  it,  he  was  not 
entitled  to  be  informed  after  the  other  party  found  it  out 
That  the  latter,  when  he  found  it  out,  was  bound  to  nse  due 
diligence  to  keep  the  disease  from  spreading  to  his  other  stock, 
or  else  take  the  consequences  of  all  subsequent  injury  to  theai, 
there  can  be  no  doubt ;  but  it  does  not  appear  but  what  the 
court  charged  the  law  on  that  subject  fully  and  correctly. 

4.  The  verdict  is  so  well  warranted  by  the  evidence,  that 
we  cannot  do  otherwise  than  regard  as  immaterial  such  inae- 
curacies  as  we  have  discovered  in  the  charge  of  the  court 

Judgment  affirmed. 


T.  P.  PsASE,  plaintiff  in  error,  m.  Dibble  &  Bunce,  de- 
fendants in  error. 

Where  a  defendant  in  execution  placed  a  claim  in  the  hands  of  plaintifi'  ah 
tornej  with  instructions  to  collect  the  same  and  to  apply  it  to  the  ^.  fa- 
against  him»  and  said  attorney  collected  the  claim  but  failed  to  spply  it  ^ 
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directed,  the  plaintiffs  are  not  bound  to  recognize  such  collection  as  a  pay 
ment  to  them.     As  to  the  said  claim,  the  attorney  represented  the  defend- 
ant mji,/a.,  and  not  the  plaintiffs. 

Judgments.  Attorney  and  client.  New  trial.  Before 
Judge  Tompkins.  Mcintosh  Superior  Court.  November 
Term,  1875. 

The  following,  taken  in  connection  with  the  decision,  suffi- 
ciently reports  this  case : 

Defendant  moved  for  a  new  trial  on  the  following,  among 
other  grounds : 

1st.  Because  the  jury  found  contrary  to  that  part  of  the 
charge  which  stated  that  payment  to  an  attorney  is  payment 
to  his  client. 

2d.  Because  of  the  newly  discovered  evidence  of  J.  W.  Fan- 
nin, who  would  testify  that  he  had  been  consulted  by  defend- 
ant in  regard  to  the  case  at  bar ;  that  he  afterwards  met  Bucon, 
and  spoke  to  him  about  it,  and  that  the  latter  intimated  that 
defendant's  claim  of  payment  was  correct. 

W.  U.  Garrard;  W.  A.  Way,  for  plaintiff  in  error. 

R.  E.  Lester;  W.  B.  Gignilliat,  for  defendants. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  a  scire  faoias  to 
revive  a  judgment.  The  defendant  pleaded  that  the  judg- 
ment had  been  paid,  and  on  the  trial  of  that  issue,  the  jury, 
onder  the  ciiarge  of  the  court,  found  a  verdict  in  favor  of  the 
plaintifis.  The  defendant  made  a  motion  for  a  new  trial  on 
the  several  gi^unds  therein  set  forth,  which  was  overruled  by 
the  court,  and  the  defendant  excepted. 

The  evidence  in  the  record,  as  to  the  payment  of  the  judg- 
ment, was  conflicting,  and  the  charge  of  the  court  was  quite 
as  favorable  to  the  defendant  as  he  was  entitled  to  und^r  the 
evidence.  It  appears  from  the  defendant's  own  testimony, 
that  whilst  the  plaintiffs'  claim  was  in  the  hands  of  Bacon,  as 
their  attorney,  for  collection,  that  he  also  placed  in  Bacon's 
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hands  a  claim  of  his  own,  i^inst  anotlier  parson,  and  in- 
structed liiin  to  collect  the  aame  and  apply  it  to  the  paymnt 
of  the  plaintififs'  jndgmeut,  which  he  agreed  to  do  ;  that  lie 
collected  the  money  and  &iled  to  apply  it  as  instructed.  So 
far  as  the  collection  of  the  claim  placed  in  Bacon's  hands  bj 
the  defendant,  with  instructions  as  to  the  application  of  (be 
proceeds  thereof,  wiieii  collected,  was  concerned,  Bacon  ns 
the  attorney  of  the  defendant,  and  nut  the  attorney  of  tlK 
plaintilfs,  and  it  does  not  appear  that  tliey  had  any  knowleilge 
of  the  transaction  between  Bacon  and  the  defendant  whatever. 
If  Biicon  has  collected  money  for  the  defendant  on  claims 
placc<l  in  his  hands,  and  has  ftiled  to  apply  ihe  same,  as  in- 
Btructed,  or  to  properly  account  therefor,  then  he  must  piu- 
ceed  against  Mr.  Bacon,  and  not  chaise  the  plaintiff  with  it, 
who  had  nothing  to  do  with  that  matter,  so  far  as  it  appan 
from  the  evidence  in  the  record  b-*"™  "= 

There  was  nothing  in  the  m' 
ground  of  newly  discovered  evid 
thorized  the  court  to  grant  it. 

Let  the  judgment  of  the  court 


Jesse  McLbmdott,  plaintiff  in  ei 
defendant  ii 

t.  Refusal,  on  oral  demurrer  or  motion 
cause  of  action  is  barred  bjr  (he  statuti 
triaJ,  where  the  statute  is  pleaded,  and 
the  verdict  of  the  jury  arc  with  the  plei 

I.  After  the  parlies  have  announced  rea 
them  lo  move  for  the  appointment  o( 
good  excuse  for  Qol  making  the  motit 
shown  was  not  sufficient. 

3.  When  the  plaintiff  amends  his  declara 
him  upon  ternis,  or  to  exact  the  paynei 

(a)  When  the  examination  of  ■  witne 
necessary,  the  court  may  inquire  of  ( 
proceed  in  thai  way ;  and,  in  doing  so 
party,  and  what  appears  upon  the  face  1 
amination  relate*. 
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(6)  When  accounts  are  in  evidence,  and  they  are  pertinent  otherwise  than 
as  mere  memoranda  used  by  the  witnesses  to  refresh  their  memory,  it  is 
not  error  to  refuse  to  rule  them  out  except  as  such  memoranda.  They 
should  stay  in,  if  at  all,  for  all  purposes  which  they  may  legally  subserve. 

(c)  When  the  suit  is  on  notes  and  a  set-off  is  pleaded,  the  plaintiff  may  show 
he  has  paid  the  debt  claimed  in  the  set-off;  and  the  judge  may  state  this 
rale  of  law  in  the  hearing  of  the  jury. 

(</)  The  court  should  not  remark  in  the  hearing  of  the  jury  that  evidence 
had  been  admitted  ex  gratia,  rather  than  by  the  strict  rules  of  law ;  but  so 
doing  is  not  necessarily  cause  for  new  trial,  the  remark  not  being  addressed 
to  the  jury,  nor  amounting  to  an  intimation  of  opinion  as  to  what  had  or 
had  not  been  proved. 

4.  When,  on  the  third  day  of  the  trial,  a  motion  is  made  for  continuance, 
two  hours  and  a  half  is  not  too  short  a  time  to  allow  for  completing  the 
showing. 

(a)  Refusing  the  continuance,  was  not  error. 

(b)  The  second  refusal  to  refer  to  an  auditor  was  not  error. 

5.  When  there  is  positive  evidence  of  a  fact,  the  admission  of  cumulative 
evidence,  even  if  it  be  not  strictly  legal,  is  not  generally  cause  for  new  trial. 

6.  Evidence  that  no  goods  were  sold  without  authority,  written  or  verbal, 
from  the  party,  is  pertinent,  when  the  items  are  numerous,  and  when  some 
of  them  are  supported  by  written  orders  and  others  not. 

7.  The  defendant's  sworn  plea  may,  in  argument,  be  commented  on  as  a 
sworn  statement,  and  may  be  compared  with  his  testimony  to  disparage  it. 

8.  When,  at  ten  o'clock  at  night,  there  is  a  tired  juror,  the  court  and  the 
counsel  may  confer  in  his  presence  and  hearing,  on  the  question  of  adjourn- 
ing until  the  next  day,  and  speak  of  the  length  of  time  that  will  be  needed, 
and  which  can  be  allowed  for  concluding  the  trial,  and  of  the  opportunity 
for  condensing  which  the  adjournment  will  afford.  And  it  is  not  error  for 
the  court  to  adjourn  when  counsel  consent,  and  when  the  arrangement 
agreed  upon,  as  to  time,  is  satisfactory  to  all  concerned. 

9.  When  usury  is  in  question  and  the  plaintiff's  counsel,  during  the  trial, 
offers  to  take  ten  per  cent,  it  is  not  error  for  the  judge  to  inquire  of  the 
defendant's  counsel  if  that  rate  is  satisfactory. 

10.  When  argument  is  properly  interrupted  to  correct  an  erroneous  statement 
of  fact,  and  a  paper  not  at  hand  is  needed  to  settle  the  point  in  dispute, 
time  to  search  for  the  paper  or  to  establish  a  copy  may  be  denied.  If  coun- 
sel having  the  floor  exclaim  (in  the  way  too  frequently  practiced)  '*  The 
shoe  pinches,"  and  adverse  counsel  complain  of  it  as  improper,  and  show, 
by  producing  the  lost  paper,  that  the  statement  giving  occasion  to  the  in- 
terruption was,  in  fact,  erroneous,  the  court  may  answer :  **  Well,  you  have 
now  stated  it  your  way ;  he  has  passed  from  it ;  let  the  argument  go  on." 
What  is  best  to  be  done  or  said,  under  such  circumstances,  must,  in  the  na- 
ture of  things,  be  subject  to  discretion. 

11.  A  sworn  plea  is  an  admission,  by  the  party,  of  the  matter  of  fact  which 
it  asserts;   and  when  his  testimony,  as  given  in  on  the  trial,  conflicts 
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witli  it,  the  circumstance  may  be  remarked  upon  to  the  jury,  in  ugiBeU, 
fts  BBccling  hi&  credit. 

12.  When  the  whole  charge  of  (he  court  a  excepted  to,  (be  exce[*ioD  nQ 
not  be  sustained  unless  the  whole  cliarge  is  wrong.  If  the  olject  be  la 
reach  defects  or  impeifections  in  particular  parts,  they  must  be  pointol  est. 

13.  The  creditor,  in  applying  a  payment  not  applied  by  the  debtOf,  Biy 
credit  it  on  a  just  and  valid  demand,  whether  the  correctness  of  wd]  i^ 
mand  be  assented  lo  by  the  debtor  or  not. 

(a)  To  deprive  (he  creditor  of  a  right  lo  apply  certain  payments,  becinse  "it 
was  (he  known  reasonable  expectation  or  understanding  (bat  ■  setdcnKDl 
would  afterwards  take  place,  at  which  time  the  crediis  would  beplicel, 
and  nol  till  then,"  such  a  theory  must  distinctly  appear  in  the  erideDce. 

14.  After  the  credilor  has  exercised  his  legal  iigh(  of  applying  paymenls,  the 
jury  will  not  apply  them  diiferently. 

15.  Where  ihe  evidence  makes  a  case  of  «a 
ten  or  verbal,  of  (he  defendan(,  and  whol 
he  is  an  original  debtor,  and  (he  law  of  ; 
default  or  miscarriage  of  ano(her,  is  no(  a; 

16.  Where  paymen(5  have  been  applied  ai 
debits  and  crediis,  the  debtor  may  acquie 
escence,  even  though  he  did  nol  previoi 

17.  When  (he  court  has  properly  refused  a 
quest,  substantially  (he  same  as  the  foimei 

iS,  That  a  deb(  was  just  and  that  payments' 
appear  without  showing  all  Ihe  particula 

{a}  II  is  the  better  practice  not  lo  read  alou 
which  the  court  intends  (o  refuse. 

19.  This  court  has  not  been  made  lo  know 
the  charge  of  the  court  touching  bank  ac< 
law  or  equity,  or  excessive  in  amount,  or  1 

20.  There  was  no  error  in  the  arrangement  i 
in  receiving  it  with  a  judge  on  Ihe  bench 
or  in  requiring  the  jury  lo  separate  princi[ 

31.  No  material  error  appears  lo  have  been 
djically  noticed  al>ove. 

New  trial.  Auditor.  Practice 
Amendment.  Witness.  Evideiio 
ings.  Jury,  Usury.  Admissions, 
in  the  Supreme  Court.  Approj>riat 
and  (n^ditor.  Before  Judge  Cra 
Court.     November  Term,  1875. 
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On  April  27tb,  1875,  Frost  brought  oomplaint  against 
McLeudon  on  the  following  obligations : 

Due-bill  for  $1,000  00,  dated  September  30th,  1865. 

Due-bill  for  $654  61,  dated  May  26th,  1870,  with  credits 
thereon  amounting  to  $178  60. 

Promissory  note,  dated  April  26th,  1873,  due  one  day  after 
date,  for  $638  82,  with  credit  thereon  of  $200  00. 

Promissory  note,  dated  December  16th,  1871,  due  at  one 
year,  for  $1,576  25. 

The  defendant  pleaded  the  statute  of  limitations  as  against 
the  first  due-bill,  the  general  issue,  payment  and  set-off,  as 
against  the  other  obligations. 

After  both  parties  had  announced  ready,  the  defendant 
moved  to  refer  the  case  to  an  auditor,  as  it  involved  long  and 
complicated  accounts  which  could  not  well  be  passed  upon  by 
a  jury.  The  court  overruled  the  motion,  holding  that  it 
should  have  been  made  at  the  first  term,  or  in  vacation,  in 
time  for  the  auditor  to  have  examined  and  reported ;  that  to 
allow  the  motion  then  would  be  to  delay  the  plaintiff  for  six 
months.    To  this  ruling  the  defendant  excepted. 

The  defendant  then  demurred  to  the  plaintiff's  declaration, 
so  far  as  it  was  based  upon  the  first  due-bill  above  set  forth, 
upon  the  ground  that  suit  thereon  was  barred  by  the  statute 
of  limitations.  This  defense  was  also  set  up  by  plea,  and  was 
sustained  by  the  charge  of  the  court  and  the  verdict  of  the 
jury.  The  motion  was  overruled,  and  the  defendant  ex- 
cepted. 

When  the  plaintiff  offered  in  evidence  the  two  notes,  de- 
fendant objected  to  the  same  upon  the  ground,  it  is  inferred, 
that  there  was  a  variance  between  the  notes  as  declared  upon 
and  as  tendered.  On  the  second  due-bill  above  set  forth, 
when  tendered,  the  credits  appeared  to  be  $198  40.  This  ob- 
jection resulted  in  the  plaintiff's  being  compelled  to  amend  his 
declaration.  Defendant  then  asked  that  the  plaintiff  be  required 
to  pay  the  costs,  and  it  is  inferred  that  the  request  was  also 
made  that  he  be  required  to  consent  to  a  continuance.  These 
jrequests  the  court  refused,  stating  that  if  defendant  desired  a 
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coDtiniiance  he  could  show  how  he  was  less  prepared  for  trul 
by  reasoQ  of  the  amend  meat.     To  this  ruling  defendaotcx- 
cepted. 

Defendant  relied  upon  certain  cotton  which  lie  had  deliv- 
ered to  plaintiff  at  various  times,  some  on  sales  to  him  and 
some  to  be  sold,  and  the  proceeds  applied  to  his  iiid«btediK» 
to  plaiiitifT.     When  he  was  upon  the  stand  as  a  witness, cgon- 
sel  for  plaintiff  was  examining  him  minutely  as  to  eacli  cotlon 
bill,  when  the  court  inquired  of  counsel  as  to  the  necessity  of 
such  an  extended  examination,  when  defendant  adniitlal,  aod 
tlie  bills  sliowed,  that  the  various ' 
had  been  credited  to  the  acooun 
simply  stated  what  was  admitted 
showe<I  on  their  face.    To  thia  i 
ted. 

Whilst  a  witness  by  the  name  < 
he  had  been  the  clerk  of  plaintiff,  a 
acooiiDts  for  cotton  sold  to  plaii 
showing  various  chaises  against  c 
he  had  expressed  himself  satisfied 
tifif  asked  the  court  if  these  variou 
The  court  stated  tliat  they  had  b< 
and  that  he  had  been  examined  ai 
length,  and  that  they  were  so  "  p 
amined"  without  any  objection; 
allowed  and  considered  in  evid 
moved  to  rule  out  the  said  accoui 
memoranda  irom  which  the  witn 
in  testifying.  This  motion  the  c 
feudant  excepted. 

In  making  the  aforesaid  ruling 
plaintiff  sued  on  notes  and  defc 
oounter-olaim  of  a  larger  amouii 
that  he  had  paid  such  demand, 
allowed,  ex  jjrrofia,  rather  than  b 
show  that  said  claims  (supposed  i 
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of  plaintiff)  were  incorrect  and  erroneous.    To  these  remarks 
the  defendant  excepted.* 

On  the  third  day  of  tlie  trial,  the  defendant  moved  for  a 
continuance  upon  the  ground  that  the  case  had  taken  a  direc- 
tion not  anticipated  by  him,  in  this,  that  he  had  supposed 
the  only  issues  to  be  whether  defendant  was  indebted  to  the 
plaintiff  or  the  plaintiff  to  the  defendant,  on  the  notes  sued  on 
and  the  counter-claims  pleaded ;  that  it  now  appeared  that 
plaintiff's  l>ooks  showed  tliat  these  counter-claims  had  been 
paid,  or  that  the  defendant  had  already  received  credit  for 
the  amounts  thereof,  if  such  books  spoke  the  truth,  and  it 
became  necessary  to  attack  the  correctness  of  such  books,  thus 
changing  materially  the  issue,  rendering  a  lengthy  investiga- 
tion of  accounts  necessary,  and  the  production  of  testimony 
not  tlien  at  liaud.  The  court  allowed  the  defendant  two 
hours  and  a  half  in  which  to  prepare  the  showing.  To  the 
time  allowed  defendant  excepted. 

The  motion  to  continue  was  overruled,  and  the  defendant 
excepted. 

The  defendant  then  again  moved  to  refer  the  case  to  an  audi- 
tor.    The  ttiotion  was  refused,  and  the  defendant  excepted. 

The  plaintiff  offered  in  evidence  a  receipt  of  Callaway  & 
Whitfield,  showing  payment  to  them  by  plaintiff  of  $75  00 
on  account  of  defendant.  Also,  an  agreement  between  de- 
fendant and  one  Culbertson  as  to  the  disposition  of  certain 
cotton  tlierein  referred  to,  which  was  in  possession  of  plaintiff, 
and  against  which  certain  legal  proceedings  had  been  insti- 
tuted. On  the » back  of  this  agreement  was  an  entry  to  the 
efiect  that  the  proceeds  of  such  cotton,  amounting  to  $381  60, 
had  been  paid  to  defendant,  signed  ''Thomas  Davis,  L.  C' 
It  was  objected  that  these  papers  did  not  show  that  the  de- 
fendant ever  received  the  moneys  therein  referred  to.  As 
there  was  other  positive  evidence  to  the  effect  that  the  defend- 
ant received  the  benefit  of  these  moneys,  the  court  overruled 
the  objection. 

«  Xhe  bill  of  exceptions  and  record  are  so  obscure  on  this  branch  of  the  case,  that  the  re- 
porter is  unable  to  give  a  clearer  statement  of  the  facts  on  which  the  ruling  was  based. 
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Muny  of  the  oharges  in  plainlifT's  account  againet  defendaDt 
were  based  on  ealee  made  to  the  tenants  of  the  latter.  The 
ddeiidaut  denied  tlie  right  of  plaiiittS*  to  diai^  such  goods  to 
liim.  The  plaintiff  showed  by  hie  oUrks  that  he  never  lold 
any  goods  to  defendant  or  his  tenants,  without  defendiDt'i 
authority,  either  written  or  verbal.  To  this  evidence  the 
defendant  objected.  The  objection  was  overruled,  and  the 
defendant  excepted. 

The  court  allowed  counsel  for  plaintiff  to  oorapare,  in  u- 
gument,  the  stattimeote  in  defendant's  plea,  which  was  svoni 
to,  with  his  testimony,  to  the  (*' 
To  this  the  delendant  objected. 

At  the  conclusion  of  the  upenii 
at  about  ten  o'clock,  p.  h.,  one 
being  tired.  Tlie  court  said  that 
night  if  possible,  and  (address! 
hours  to  go  on  until  two  o'clock, 
counsel  to  agree."  Plaintiff's  i 
would  not  take  more  than  one  h 
defenilant's  counsel  would  not  tal 
would  be  able  to  adjourn  over 
counsel  said  he  did  not  think  h 
time ;  that,  with  preparation,  lie 
replied  that  if  by  adjournment  he 
to  say,  it  would  adjourn  and  gi 
said  he  could  do  so,  and  consente 
all  of  this,  happening  in  the  pres 
ant  exceptetl. 

In  the  ai^ument  of  oounsel 
plaintiff  would  be  satisfied  with 
the  note  for  $1,S76  28.  This  no 
one  per  cent,  per  month.  The  i 
fendant  if  that  was  satisfactory  t< 
counsel  replied  by  reading  his  pit 
the  defendant  excepted. 

Counsel  for  plaintiff  took  up 
pud,  and  stated  that  defendant  h: 
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to  recover  on  them.  Defendant's  counsel,  addressing  the  court, 
state<l  that  they  were  not  in  the  amended  plea,  and  that  de- 
fendant claimed  no  recovery  for  the  cotton  therein  mentioned, 
but  that  defendant  did  plead  and  seek  to  recover  on  several 
other  bills  for  cotton.  Coqnsel  for  plaintifiP  still  insisted  that 
the  cotton  bills  marked  paid  were  pleaded,  and  the  plea  being 
temporarily  lost,  counsel  for  defendant  asked  for  time  to  find 
it  or  to  establish  a  copy.  The  court  directed  tiie  argument  to 
proceed.  PlatntiflT's  counsel  then  said :  ''  the  shoe  pinches," 
and  '^  when  you  pinch  him  he  shows  it."  To  this  counsel  for 
defendant  objected.  The  court  stated  that  the  plea  would 
settle  it,  but  the  case  must  go  on.  Afterwards  the  plea  was 
found,  and  defendant's  counsel  asked  to  make  the  correction, 
with  such  document  and  the  cotton  bills  pleaded,  in  his  hand. 
The  court  replie<1 :  "Well,  you  have  now  stated  it  your  way.  ' 
He  has  passed  from  H.  Let  the  argument  go  on."  To  all 
of  which  the  defendant  excepted. 

Plaintiif's  counsel  read  the  plea,  and  argued  that  it  conflict- 
ed with  deFendant's  testimony.  Defendant's  counsel  objected 
to  the  plea's  being  treated  in  the  light  of  evidence.  The  court 
stated  that  the  plea  was  not  evidence,  but  could  be  commented 
on  as  any  other  admission.     To  this  defendant  excepted. 

The  defendant  requested  the  court  to  charge  the  jury,  with- 
out qualification,  as  follows :  ''It  is  the  duty  of  the  jury  first 
to  ascertain  what  amount,  if  anything,  defendant  owed  plain- 
tiff when  this  suit  was  brought,  for  which  plaintiff  has  sued 
in  this  action,  having  reference  to  the  pleadings  to  ascertain 
what  is  included  in  the  action.  Then  to  ascertain  what 
amounts  of  money  and  tlie  value  of  what  property  the  evi- 
dence may  show  he  has  delivered  to  plaintiff.  If  it  appears 
from  the  evidence  that  no  directions  were  given  by  him  at 
the  time  of  such  deliveries,  and  they  believe  the  defendant 
knew  fully  of  the  accounts,  and  had  assented  to  them  as  cor- 
rect at  the  time  of  the  credits,  then,  to  the  extent  that  said 
accounts  may  have  been  proven  to  be  correct,  credits  on  the 
accounts  should  be  allowed  to  the  amount  of  the  same  shown 
to  be  correct."    This  the  court  charged  with  the  following 
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qualificatioD :  "It  is  immaierial  wliether  the  defendant  assent- 
ed to  tlieir  correctness  or  not,  if  the  jury  believe  tliat  tliere 
was  a  valid  subsisting  demand  against  the  defendant,  whidi 
was  due  to  tlie  plaintiff,  and  npon  wiiich  the  credit  wasgivai 
to  him,  but  they  must  be  satisfied  of  that," 

Tlie  defendant  excepted  to  the  qualification  attached  to  tliia 
request. 

The  defendant  requested   the  court  to  chaise  as  fbllon: 
"If  directions  were  ^ven  to  such  funds,  or  any  part  there- 
of, incousistent  with  such  credits;  or  if  the  evidence  shovs 
it  was  tiie  known,   reasonable   expectation  or  undeistaod- 
ing  tliat  a  settlement  would  aflerwards  take  place,  at  wiiidi 
time  the  credits  would  be  placed,  and  not  till  then,  it  shoald 
now  be  ascertained   what  he  does  fairly   and    legally  owe 
the  plaintiff,  and  the  applicp*-™  "*■  •'"•  r"-"""  t^  """'"  ««- 
cordingly,  and  whichever  wt 
BO  find."     This  ciiarge  the  t 
there  was  no  testimony  on  i 
defendant  excepted. 

The  defendant  reqaested 
follows:  "If  the  jury  shou 
it  was  known  to  the  plaint 
pectation  of  the  deiendant, 
money  or  property  to  him, 
settlement  between  them  of 
when  he  would  himself  dire 
fact  that  plaintiff  had  place<i 
ttie  jury  still  have  the  rigl 
may  find,  from  the  evidence 
'  to  such  amount  as  they  may 
barred  by  the  statute  of  liit 
then  to  find  the  balance  fc 
from  the  evidence  to  exceed 
tiff  to  be  due  on  tlie  notes 
the  defendant  against  the 
charge  this  request,  and  the 

The  defendant  requested 
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follows:  "A  promise  to  answer  for  the  debt,  default  or  mis- 
carriage of  another,  to  make  the  obligation  binding  on  the 
promissor,  must  be  in  writing,  signed  by  the  party  charged 
therewith,  or  by  some  person  by  him  lawfully  authorized. 
Therefore,  if  the  jury  shall  be  of  the  opinion,  from  the  evi- 
dence, that  there  are  any  charges  in  the  accounts  of  plaintiff 
for  the  debt,  default,  or  miscarriage  of  any  other  person  or 
persons,  each  and  every  such  charge,  whether  made  in  gen- 
eral terms  or  itemized,  should  be  disallowed,  unless  it  further 
appears  from  the  evidence  that  defendant  has  promised  to  pay 
it  in  writing,  signed  by  himself,  or  by  some  person  by  iiim 
lawfully  authorized/'  The  court  refused  thus  to  charge,  and 
the  defendant  excepted. 

The  defendant  requested  the  court  to  charge  the  jury  as 
follows:  '^ Plaintiff  had  no  legal  right  to  pass  any  money,  or 
the  value  of  anything  he  may  have  received  from  defendant, 
to  credit  on  accounts,  and  then  claim  it  as  a  payment  of  the 
same  to  him,  only  so  far  as  the  amount  of  said  accounts  may 
be  established  by  the  proof  to  be  correct.  The  burden  of 
proof  to  establish  this  is  on  the  plaintiff.  This  has  special 
and  strong  application  to  this  case,  unless  the  jury  are  of  the 
opinion,  from  the  evidence,  that  before  the  alleged  credits, 
each  account  was  fully  known  to,  and  understood  by,  the  de- 
fendant, and  assented  to  by  him  as  correct."  The  court  re- 
fused thus  to  cliarge,  and  the  defendant  excepted. 

The  defendant  again  requested  the  court  to  charge  substan- 
tially as  set  forth  in  the  second  and  third  requests.  The  court 
refused,  and  be  excepted. 

The  defendant  requested  the  court  to  charge  as  follows: 
''As  to  items  and  charges  for  merchandize  alleged  to  have 
been  sold,  before  any  of  said  items  or  charges  can  be  allowed, 
the  jury  must  be  satisfied  from  the  evidence  what  specific  ar- 
ticle was  sold  and  the  price  agreed  upon,  or  else  the  reasonable 
value  thereof  in  market.  This  applies  both  to  items  charged 
as  having  been  bought  by  defendant  and  by  others,  either  for 
themselves  and  passed  to  his  account,  or  on  his  account. 
Xhey  should  all.  appear  from  the  proof  to  be  distinctly  item- 
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ize<I,  or  otherwise  plainly  set  forth  aod  proven  as  char^, 
before  any  or  either  of  the  charges  ahould  be  allowed  by  llie 
jary."  This  request  the  court  read  over  in  the  presence  of 
the  jury  and  refused  to  charge  the  same.  Instead  thereof  it 
charged  as  follows:  "Before  the  jury  sliould  find  forlheplaiD- 
tiff  on  the  notes  sued,  they  should  be  satisfied  that  he  bad 
other  legal  and  just  demands  against  the  defendant,  suffident 
to  cover  the  amount  of  the  defendant's  payments  to  him, and 
that  he  had  applied  such  payments  to  these  demands.  If* 
however,  it  does  not  appear  from  the  proof  that  he  did  have 
such  demands,  then  the  application  to  an  unjust  demaod 
woald  not  discharge  the  plaintiff  from  bis  liability  to  aocount 
to  defendant  for  payments  made." 

The  defen<lant  excepted  to  the  refusal  to  ohaige,  to  the 
reading  of  the  request  in  the  presence  of  the  jury,  and  to  the 
charge  as  given. 

It  is  deemed  uanecessiry  to  set  forth  either  the  chance  of 
the  court  or  the  evidence. 

The  jury  found  for  the  plain 
$535  01  interest. 

The  defendant  moved  for  a 
grounds  of  exception  above  set 
erroneous;  because  the  venlict 
the  law,  and  the  evidence,  and  I 

following  matters;    Aflier  Jud{ 

charge  and  the  jury  had  retired, 

would  leave  on  the  train  for  C( 

soon  to  pass,  and  asked  coansel, 

before  his  departure,  if  they  won 

a  verdict  to  the  clerk,  subject  to 

counsel  ^reed.     After  the  depai 

vrbtlst  Judge  Buchanan  was  pi 

verdict  finding  a  gross  sum  for  t 

to  the  court  that  the  finding  eml 

The  court  instructed  them  thai 

should  be  separated.    They  ret 

verdict  as  above  set  forth. 
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The  defendaut  insists  that  the  return  of  the  verdict,  afler 
the  departure  of  Judge  Crawford,  and  the  alteration  of  the 
same  under  instructions  from  Judge  Buchanan,  constitute 
good  ground  for  new  trial. 

The  motion  was  overruled,  and  defendant  excepted. 

BiGHAM  &  Whitaker,  for  plaintiif  in  eWor. 

Ferrell  &  LoNQLEY ;  N.  J.  Hammond  ;  A.  H.  Cox, 
for  defendant. 

Bleckley,  Judge. 

The  decision,  as  delivered  from  the  bench,  is  set  out  in  the 
twenty-one  head-notes.  These  notes  were  carefully  consid- 
ered, and  are  so  full  that  they  speak  all  we  can  usefully  say 
touching  the  case  or  any  part  of  it. 

Judgment  affirmed. 


William  Lake,  trustee,  plaintiff  in  error,  va,  John  H. 

Hardee  et  al.,  defendants  in  error. 

1.  Whilst  the  chancellor  may  direct  the  jury  to  find  a  special  verdict  in 
equity  trials,  and  may  direct  their  attention  to  particular  points  of  inquiry 
by  written  questions,  yet  those  questions  should  present  the  main  issue 
clearly  and  fully  to  the  jury,  so  that  their  verdict  shall  unmistakably  speak 
the  exact  amoimt  due  from  the.  defendant  to  the  complainants. 

2.  If  that  amount  be  not  set  out  in  the  finding  of  the  jury  so  certainly  that  the 
decree  may  follow  the  verdict,  and  the  two  harmonize,  the  verdict  must  be 
set  aside  and  a  new  trial  must  be  granted. 

3.  Where  the  jury  find  t^o  sums  differing  from  each  other  in  amount,  in  re- 
sponse to  two  of  the  questions,  and  it  is  doubtful  whether  they  intended  to 
charge  the  defendant  with  the  aggregate  of  the  two  sums,  or  with  only  one 
of  the  two,  and  in  that  event,  which  of  the  two,  the  verdict  is  too  uncertain 
for  a  valid  decree  to  be  entered  upon  it ;  and  if  the  chancellor  elect  one  of 
the  sums  found  and  decree  accordingly,  he  becomes  the  tribunal  to  deter- 
mine the  amount  of  defendant's  indebtedness,  and  not  the  jury,  and  the 
decree  is  improper ;  and  this  applies  too,  to  the  mode  of  counting  interest, 
whether  it  shall  be  compounded  or  not,  and  hence  what  its  sum  shall  be. 

Vol.  lvii.  30. 
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4.  Whtrt  a  bill  states  that  the  defendant  wai  in  pottcinon  of  cuUId  [mpCT 
of  the  coiDplainants,  ai  heirc-at-law  of  their  grandfather,  who  died  in  Soidb 
Carolina,  aod  that  he  removed  the  property  to  Georgia,  and  recogniiri  the 
lelation  of  Iruitee  in  ihii  itate ;  and  where  on  the  trial  the  facts  nuki  >  Si- 
fcTcnt  case,  and  show  that  the  complainants,  by  the  will  of  tbeil  jnad- 
father,  took  one-fooith  of  an  ntale  left  by  him  to  tbeir  father,  who  died 
before  the  grandfather,  and  that  by  the  statntes  of  South  Cmliiu  <tt 
legacy  did  not  lapse,  and  that  the  defendant  was  the  only  qoaUGcd  atcnot 
of  the  grandfalbei's  estate,  and  had  made  ■  division  thereof  into  foi" 
shares,  three  of  which  were  turned  over  to  the  surriving  children  of  ibe 
grandfather,  the  wife  of  defendant  being  oite  of  them,  and  one  reliiiiBl  W 
await  the  decision  on  a  certain  bill  in  equity  filed  by  defendant,  iscucotDi, 
in  Beaufort  county.  South  Carolina,  to  ascertain,  amonc  othei  ttaagi, 
whether  Eaid  legacy  had  lapsed  1 

anls ;  and  that  the  records  wer 
papers  all  destroyed,  and  the  ca 
and  no  efTort  had  been  made  by  1 
the  establishment  of  loH  papers  01 
that  the  executor  had  moved  all 
camplainanti,  to  Gco^a,  before 
for  good  money  and  had  hired  1 
proceeds  thereof,  as  well  as  the 
perishable  property  sold  in  Sout! 
the  wish  that  the  estate  was  sett 
to  complainants,  who  were  minoi 
were  pending,  and  yet  acknowli 
property  ajid  its  removal  to  G 
plainants; 
Jltld,  that  the  bill  should  have  bee 
as  executor,  and  to  set  out  the  snl 
could  be  had  thereon.  The  alli 
least,  conform  to  each  other. 

5.  The  facts  proven  malie  a  strong 
the  executor  has  moved  the  prop 
titled,  into  this  state,  and  convert 
to  prosecute  the  bill  he  bad  filed 
proceedings  to  settle  up  the  esta 
Georgia,  and  relief  will  be  deer 
amended  to  conform  to  the  facts 

6.  If  complainants,  or  any  of  then 
fore  the  year  1865  who  could  sm 
not  accrue  to  such  of  them  prior 
will  not  bar  them. 

7.  If  the  executor  had  himself  file 
was  pending  in  the  courts  of  So 
this  estate  and  account  to  these 
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creed  them,  the  right  of  action  in  Georgia  did  not  accrue  until  after  1865^ 
whether  complainants  were  or  were  not  of  age,  and  the  act  of  1869  does 
not  bar  any  of  them. 

8.  If  neither  of  the  above  statements  be  true,  and  the  right  of  action  did 
accrue  before  1865,  then  these  complafnants  are  still  not  barred  if  this  ex- 
ecutor and  trustee  acted  fraudulently  and  corruptly ;  but  whether  he  so 
acted  or  not  is  a  question  for  the  jury,  and  those  words  in  the  act  of  1869 
mean  more  than  mere  illegal  conduct ;  they  mean  moral  turpitude  and  in- 
tentional fraud,  to  be  passed  upon  by  the  jury  from  all  the  facts  of  the  case. 

9.  It  follows  from  the  above  that  the  decree  was  improperly  entered  upon  this 
uncertsun  verdict,  and  the  judgment  sustaining  it  is  erroneous,  and  must 
also  be  reversed. 

Equity.  Verdicts.  Decrees.  Practice  in  the  Superior 
Court.  Statute  of  limitations.  Executors  and  administra- 
tors. Fraud.  Before  Judge  Tompkins.  Chatham  Superior 
Court.     May  Term,  1876. 

This  cauoe  being  submitted  to  the  jury,  they  found  as  fol- 
lows: 

"  We,  the  jury,  find  that  the  property  of  Thomas  Hardee,  at 
hid  death,  consisted  of  houses,  negroes  and  other  property,  as 
allied  in  the  bill,  the  value  of  which  was,  at  the  time  of  the  ap- 
praisement, February,  1859,  $19,61800.     And  the  jury  do 
find  that  William  Lake  did  take  possession  of  said  property, 
and  did  receive  and  get  possession  of  one-fourth  of  said  estate 
at  the  division  thereof.     And  the  jury  do  find  that  the  said 
William  Lake  has  since  taken  possession  of  said  one  fourth  of 
said  estate,  and,  up  to  the  filing  of  this  bill,  held  possession  of, 
and  managed  and  controlled  said  property  as  trustee  for  the 
complainants.    And  we  do  further  find  that  the  said  William 
Ijake  has  failed  and  refiised  to  account  to  complainants  for 
their  property,  and  unintentionally  disregarded  his  duties  as 
trustee.     We  do  further  find  that  said  William  Lake  did, 
after  possessing  himself  of  the  one-fourth  part  of  the  estate 
of  Xhomas  Hardee  as  trustee  for  complainants,  convert  to  his 
ovm   use  all  of  said  property  except  the  tract  of  land  (one 
hundred  and  fiAy  acres,)  bought  from  the  estate  of  William 
Hardee  by  said  Thomas  Hardee,  and  did  sell  some  of  said 
property  and  convert  the  proceeds  of  the  said  sale  to  his  own 
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use  and  tliereby  defrauded  complainants,  aod  that  be  Ww 
fraudulently  and  corruptly  mantled  said  estate  tbathe)>u 
never  paid  over  to  said  complainants  one  cent  of  [be  prina* 
pal  or  interest  due  to  them  from  him  as  trustee. 

"We  cannot  find  that  the  said  William  Lake  didapplf 
any  of  the  proceeds  of  the  trust  estate  to  the  purchase  of  lot 
number  thirty-eight,  Warren  Ward,  in  the  city  of  Savflnnsh. 
We  find  that  some  of.complainants  have  demanded  a  settle- 
ment from  said  William  Lake,  of  said  trust  estate,  and  that 
he  has  refused  and  failed  to  settle. 

"  We  find  that  the  said  William  Lake  has  declare!  tint  he 
wished  the  trust  estate  of  complainants  was  settled  np,  bat 
do  not  find  that  he  said  be  had  sold  oil  of  the  real  aud  per- 
sonal property  of  said  trust  estate  and  used  it  for  his  oiro  ben- 
efit, but  intended  to  pay  it  back. 

"We  find  that  the  estate  of  Thomas  Hardee  was  in  debtRt 
the  time  of  his  death,  one  thousand  four  hundred  and  tweatj- 
seven  dollars  and  eighty-two  cents,  ($1,427  82,)  exclusive  of 
the  bond  held  by  Frank  P.  Hardee,  and  that  the  said  Wil- 
liam Lake  has  paid  off  debts  to  the  amount  of  one  thMismd 
four  hundred  and  twenty-seve"  •^""■"-•  «— '  -.:~i.*..  t_n~ns 
($1,427  82,)  and  realized  fr< 
Hardee   one  thoosaud   three 
We  find  that  the  amount  of 
derived  from  the  said  trust 
Lake  when   he  took  possess!' 
1857,  to  the  close  of  the  war,  I 
of  the  negroes  so  taken  posse 
be  three  thousand  eight  bundi 
forty  centa,  [$3,868  40,)  with  i 

"  We  find  that  the  negroes 
ural  deaths;  the  negro  Jaokso 
Center  and  Minter  were  freed 
ment,  their  value  being,  when 
dreddollara,  ($1,400  00.) 

"We  find  that  part  of  the 
signed  to  complainants,  on  the 
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of  the  value  of  four' thousand  five  huodrecl  and  twenty-eight 
dollars  and  fifty  cents,  ($4,528  50.)  And  that  William  Lake 
converted  to  bis  own  use  four  thousand  two  hundred  and 
ninety-nine  dollars  and  forty  cents,  ($4,299  40,)  of  the  same. 

"Thomas  F.  Butler,  Foreman. 

"Savannah,  Georgia,  May  29th,  1875." 

Whereupon  the  chancellor  rendered  the  following  decree  : 
"And  it  appearing  that  Mary  Jane  Hardee  has  died  since  the 
filing  of  the  bill  of  complainants — a  minor  at  the  time  of  her 
death,  and  intestate — leaving  the  other  complainants,  except 
John  H.  Hardee  and  J.  8.  Guy,  and  Benjamin  W.  Hardee, 
her  only  beirs-at-law.  And  it  further  appearing  that  said 
Benjamin  W.  Hardee  is  the  brother  of  complainants,  except 
John  H.  Hardee  and  J.  S.  Guy,  and  is  entitled  lo  one-sixth 
of  the  amount  to  be  recovlTed  out  of  William  Lake,  the  de- 
fendant, but  said  Benjamin  W.  Hardee  is  not  a  party  to  the 
bill  of  complainants,  and  no  decree  can  be  made  as  to  said  one- 
sixth  interest.  It  is  therefore  adjudged,  ordered  and  decreed 
that  complainants  do  recover  from  William  Lake,  the  defend- 
ant, the  sum  of  three  thousand  five  hundred  and  eighty-two 
dollars  and  eighty-three  cents  ($3,582*83,)  being  five-sixths 
of  $4,299  40,  the  amount  of  complainants'  trust  estate  which 
was  fraudulently  and  corruptly  converted  by  William  Lake, 
the  defendant,  to  his  own  use,  together  with  interest  on  said 
83,582  83,  from  the  12th  day  of  February,  1859,  until  the 
12th  day  of  February,  1865,  at  the  rate  of  seven  per  cent. 
per  annum ;  the  interest  up  to  February  12th,  1865,  amount- 
ing to  $1,504  79;  and  with  interest  from  said  I2th  day  of 
February,  1865,  upon  said  principal  and  interest,  the  total 
being  $5,087  62  at  the  rate  of  six  per  cent,  per  annum,  an- 
nually compounded,  until  the  day  on  which  said  defendant, 
William  Lake,  shall  satisfy  and  pay  off  this  decree.  This 
compounding  of  interest  being  allowed  and  decreed  to  com- 
plainants against  the  defendant  by  reason  of  the  fraudulent 
and  corrupt  management  of  defendant  with  regard  to  com- 
plainants' trust  estate,  and  the  large  amount  of  the  hire  and 
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profits  of  said  trust  estate  received  by  defendant  ud  (xm- 
vetted  to  his  own  use. 

"  And  it  is  further  ordered  and  adjndgecl  and  decreed,  tbil 
execution  do  issue  against  the  propt^rty  of  defenilant  for  the 
recovery  of  said  principal  and  interest,  atid  when  co]l«c(e<]r 
that  oiie-liflli  thereof  be  paid  to  John  H.  Hardee  and  Ann  M., 
his  wife,  one-fiflh  to  Jeremiah  F.  Hardee,  one-fiflh'tu  £<I«id 
B.  Hardee,  one-fiflii  to  J.  8.  Guy  and  Margaret  S.,  his  wife, 
and  the  remuning  fifth  to  Abraham  Hardee.  It  is  Airtbe 
ordered  that  all  ooets  be  paid  by  the  defendant,  WtHiBm  I^e. 


"June  25th,  1S76. 

For  the  remaining  fiicts,  see 

Habtridqe  &  Cbisholu  ; 
error. 

K.  R.  RicHABDe,  for  defend 

Jackson,  Judge. 

Thomas  Hardee  died  in  So 
estate  of  lands  and  negro  slsvei 
who  married  one  of  liis  daughtc 
complainants  were  children  of 
tator,  and  grand-children  of  t 
died  before  his  &ther.  Tlie  i 
legatees,  hut  tlie  part  allotted  tc 
executor's  hands  to  see  whetiiei 
of  W.  W.  Hardee's  death  befi 
to  answer  to  a  bond  given  by 
by  testator,  if  it  was  liable  ther 
whether  this  division  was  ten 
sold  some  lands  which  could  n 
fore  the  war  moved  the  share  o 
negroes,  to  Savannah,  Q«oi^ia, 
war,  and  about  its  beginning,  '. 
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louging  to  this  share  of  complainants'  father,  and  about  1863 
invested  money  in  other  slaves.  It  was  in  dispute  whether  he 
bought  the  latter  for  himself  or  for  the  share  he  thus  held  for 
complainants,  in  certain  contingencies,  but  he  obtained  no  or- 
der of  any  court  eitlier  to  sell  or  to  buy.  In  1858  or  1859  he 
filed  a  bill  in  South  Carolina  to  fix  the  rights  of  the  parties 
and  to  settle  the  estate,  but  it  was  suffered  to  drag  along  until 
Beaufort  fell  into  the  federal  hands  during  the  war,  and  the 
court-house  was  burned  and  the  records  destroved.  After  the 
war  he  made  no  effort  to  prosecute  the  bill  or  establish  papers, 
or  to  settle  the  estate,  but  frequently  said  that  he  wished 
it  was  settled  up.  He  never  paid  complainants  a  cent,  and 
made  no  returns.  Whereu|>on,  in  1875,  they  brought  their  bill 
against  him,  as  trustee,  in  Chatham  county,  Greorgia,  alleging 
the  foregoing  facts,  and  that  he  had  converted  their  property 
to  his  own  use,  and  calling  upon  him  for  an  account  and  settle- 
ment. Lake  answered  the  bill,  admitting  substantially  the  re- 
lation of  the'  parties  to  him  and  the  fact  of  division — tempora- 
ry, he  said — the  removal  to  Georgia  of  the  share  so  allotted  to 
complainants'  father's  part,  the  sale  of  negroes  and  re-invest- 
ment in  negroes,  not  for  himself,  but  for  this  share,  and  that  they 
perished  on  his  hands  as  the  result  of  the  war,  and  set  up  that 
the  estate  of  Thomas  Hardee  was  small  and  their  share  small, 
and  used  up  in  ex|)ense8,  etc.  He  also  sets  up  the  pendency 
of  his  bill  to  settle  the  estate  in  Beaufort,  South  Carolina,  and 
the  statute  of  limitations  of  1869.  The  court  submitted  to 
the  jury  certain  questions,  to  which  they  brought  in  answers, 
but  found  no  s|>ecific  sum  due  to  complainants,  taking  their 
responses  as  a  whole,  one  answer  to  one  question  seemingly 
making  it  one  amount,  and  the  other  another  sum,  and  not 
fixing  the  amount  of  interest  or  providing  that  it  be  com- 
pounded. They  also  found  that  he  had  unintentionally  disre- 
garded his  duties  as  trustee,  and  yet  in  another  response  they 
found  that  he  had  acted  fraudulently  and  corruptly  ;  and  the 
court  charged  them  that  ''if  he  had  done  anything  in  the 
management  of  the  estate  which  he  ought  not  to  have  done, 
or  if  be  had  left  undone  anything  in  his  duty  that  he  ought 
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to  have  done/'  this  was  tantamoant  to  acting  ^'fraadulently 
and  corruptly/'  so  as  to  take  the  case  out  of  the  statute  of 
limitations  of  1869 ;  "that  it  was  not  necessary  for  the  jorj 
to  find  that  he  had  acted  intentionally  wrong  or  with  moral 
turpituda"  A  motion  for  a  new  trial  and  to  arrest  the  judg- 
ment were  both  made  on  various  gronnds ;  but  we  shall  con- 
sider them  only  in  the  motion  for  a  new  trial,  as  the  case  is 
thereby  controlled.  The  court  overruled  both  motioDSyand 
Lake  excepted. 

1.  The  decisions  of  this  court,  as  well  as  the  act  of  1875, 
allow  the  practice  of  submitting  questions  to  the  jury  hy  tlie 
chancellor,  to  which  they  may  answer  specifically;  but  those 
questions  must  elicit  all  the  facts  necessary  to  found  the  decree 
on  the  verdict,  and  unless  material  facts,  such  as  the  exact 
amount  due,  be  found  by  the  jury,  no  decree  can  be  legiti- 
mately rendered  upon  the  venlict.  The  judge,  and  not  the 
jury,  will  decide  facts,  if  any  other  rule  be  adopted;  but,  by 
our  system,  the  jury,  in  equity  oases,  find  the  facts,  and  the 
judge  applies  the  equitable  principles  thereto.  Both  together 
make  our  court  of  equity  when  facts  are  in  dispute. 

2.  It  follows  that  if  the  verdict  and  decree  do  not  har- 
monize, the  decree  must  be  set  aside  and  a  new  trial  ordered, 
because  the  judge  has  found  facts  which  the  jury  did  not,  and 
thus  U8uri>ed  their  peculiar  province:  46  Georgia  Beporiij 
362. 

3.  In  this  case,  it  cannot  be  ascertained  what  amount  the 
jury  meani  to  charge  Lake  with  and  to  find  against  him.  In 
one  answer,  it  is  one  thing;  in  another  answer,  it  is  another 
amount;  and  we  really  cannot  say  which  should  be  followed. 
The  chancellor  rendered  a  decree  in  this  case,  not  following 
either  sum ;  he  thus  found  the  amount  of  defendant's  in* 
debtedness  himself,  and  passed  upon  that  great  &ct  in  the 
cause  alone.  So,  too,  he  directed  that  the  interest  should  be 
compounded  at  a  certain  rate  and  for  a  certain  time;  and  this 
he  put  upon  the  ground  of  the  fraudulent  and  corrupt  roan- 
agement  of  the  estate  by  the  defendant,  a  fact  on  which  the 
jury  did  not  pass  intelligently,  finding  confuse^Uy  thereon,  on- 
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der  the  charge  of  the  oourt«  We  thfiik  the  question  of  fraud 
and  corruption  one  peculiarly  within  the  province  of  the  jury 
and  to  be  passed  upon  by  them ;  and  if  found  by  them,  it 
would  be,  perhaps,  right  to  allow  them  to  find  compound  in- 
terest against  any  trustee  acting  corruptly.  It  will  be  ob- 
servedy  however,  that  our  statute  provides  only  for  the  case  of 
trustees  appoifded  in  this  state :  Code,  sec.  2603. 

4.  This  party,  Lake,  was  an  executor  appointed  in  South 
Carolina.  He  was  sued  here  as  trustee  only.  We  think  that 
the  bill  should  be  amended  so  as  to  charge  him  explicitly  as 
executor,  and  set  out  that  as  the  character  of  his  trust.  The 
facts  make  that  case,  and  the  allegata  and  probata  ought,  in 
some  degree,  to  correspond. 

5.  If  the  bill  were  thus  properly  amended,  we  are  clear 
that  the  facts  make  a  strong  case  against  him  here  in  this 
forum.  He  moved  the  property  here,  converted  it  here,  is  no 
no  longer  in  South  Carolina  and  cannot  be  sued  there ;  he  has 
failed  to  prosecute  his  bill  there  to  settle  this  estate ;  he  has 
instituted  no  other  proceeding  there  to  do  so ;  he  must  be, 
therefore,  held  responsible  here  in  our  courts,  and  relief  will 
be  decreed  against  him  as  executor  here :  13  Georgia  Reports, 
140;  56  Ibid.,  326.  In  so  far  as  34  Georgia  Reports,  511, 
contravenes  this  principle,  it  will  be  found  to  be  overruled 
in  56  Georgia  Reports,  326,  above  cited ;  but  in  the  case  in 
34  Georgia  Reports  it  will  be  seen  that  no  property  w&s  in 
this  state,  none  had  been  wasted  or  converted  here,  and  the 
administrator  was  on  a  mere  visit  here;  resided  in  Alabama 
and  was  administering  the  estate  there. 

6.  The  limitation  act  of  1869  does  not  bar  a  minor;  cer- 
tainly not  a  minor  with  no  guardian :  45  Georgia  Reports, 
478- 

7.  But  even  if  these  complainants  were  not  all  minors  and 
did  have  guardians  appointed  here  according  to  law — they 
residing  here — ^yet  if  this  executor  had  a  bill  pending  against 
them  in  South  Carolina  to  fix  their  equities  and  settle  the 
estate  with  them,  and  this  bill  was  undisposed  of  at  the  end 
of  the  war,  they  ought  not  to  be  barred  by  the  act  of  1869. 
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Lak«  vt.  HsrdM  tl  at. 
It  appears  tliat  tliis  eiiit  has  never  beeu  didpoeetl  of.  The  ex- 
ecutor pleads  it  in  tliis  case  as  pending  now ;  /et  be  Uk«s  no 
steps  to  prosecute  it  by  establishing  copies  of  the  loet  papen 
or  burnt  papers  or  otherwise.  These  complainants  livl  the 
right  to  expect  him  to  prosecute  that  bill  which  be  brooght 
himself,  especially  ae  be  repeatedly  told  them  that  he  wished 
the  estate  was  settled  up;  and  it  would  be  hard  indeed,  if  hia 
own  2acAeA  were  imputed  to  them,  and  any  limitation  law  be 
construed  to  bar  them.  We  bold  that  this  ad  does  not  bir 
their  right  to  sue  here,  while  they  had  any  hope  that  he  would 

proceed  there;  but  as  they  wai'"'  --'"-'"-  —•■<*■— •^ "• 

until  1875,  and  withont  bis  pay 
to  be,  by  the  verdict,  their  jusl 
that  they  are  entitled  to  sue  hei 

8.  But  even  if  the  right  of  a 
so  as  to  bar  them,  if  the  jury  1 
against  the  complainanls,  still 
Lake  had  acted  fraudulently  ai 
question  the  jury  did  not  prop 
court  look  it  from  them.  That 
any  unintentional  wrong  act,  oi 
executor,  Lake.  We  do  not  so 
mean  more  than  mere  construci 
fraud,  actual,  intentional  wroi 
dealing,  a  pur|>oee  to  impose  u 
beneGt  himself;  and  so  we  bav 
gia  Rgports,  15,  and  in  the  sat 
the  last  term.  We  do  not  me 
case  do  not  show  fraad  and  oor 
of  1869;  we  simply  say  that 
issue,  not  the  court;  and  that  th 
the  jury  to  pass  upon  the  ques: 
ing  in  that  act. 

9.  For  the  reasons  that  the  i 
diet;  that  the  verdict  is  too  ua 
in  the  sum  found  against  the 
be  is  here  charged,  and  that  th 
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to  pass  apoD,  and  have  not,  id  effect  or  substance,  found  that 
the  executor  acted  fraudulently  and  corruptly,  and  moreover, 
that  the  allegcUa  and  probata  would  more  appropriately  con- 
sist and  harmonize  with  the  bill  so  amended  as  to  conform 
to  the  facts  in  respect  to  the  nature  of  this  trust,  that  nature 
being  now  clearly  ascertained,  we  reluctantly  send  the  case 
back  for  a  new  trial. 
Judgment  r^ersed. 


The  American  Life  Insurance  Company,  plaintiff  in 
error,  va.  Fatima  Green  et  a/.,  defendants  in  error. 

1.  a  policy  of  life  insurance  provided  that  "acceptance  of  the  premium 
due  on  this  policy  by  the  company  or  its  agents,  after  the  day  upon  which 
it  is  due,  must  be  considered  as  act  of  grace  or  courtesy,  and  in  nowise 
as  forming  a  precedent  for  future  payment,  or  a  waiver  of  the  forfeiture  of 
the  policy  according  to  the  conditions  therein  expressed,  if  any  future  pay- 
ment of  premium  be  omitted  on  the  day  it  falls  due.  Agents  of  the  com- 
pany are  in  no  case  authorized  to  make,  alter,  or  discharge  contracts,  or 
waive  forfeiture:" 

IfM,  that  an  acceptance  of  a  premium  overdue,  by  the  general  agent  of  the 
company,  was  a  waiver  of  forfeiture  for  that  time,  the  insured  being  ip 
good  health  at  the  date  of  the  payment. 

2.  Where  the  policy  provided  that  no  receipt  for  premiums,  after  the  first, 
should  be  valid  without  the  seal  of  the  company,  a  receipt  from  the  agent 
without  such  seal  was  inadmissible  in  evidence  to  bind  the  company;  but 
the  payment  of  the  premium  could  be  proved  aliunde, 

3.  If,  at  a  certain  stage  of  the  proceedings,  a  non-suit  was  erroneously  refused, 
and  afterwards  plaintiff  introduced  other  evidence  sufficient  to  warrant  a 
verdict  in  his  favor,  the  failure  to  award  the  non-suit  was  not  a  sufficient 
ground  for  a  new  trial. 

Principal  and  agent.  Waiver.  Insurance.  Evidence. 
Non-suit.  Practice  in  the  Superior  Court.  Before  Judge 
Tompkins.  Chatham  Superior  Court.  November  Term, 
1876. 

Beported  in  the  decision. 

William  D.  Harden,  for  plaintiff  in  error. 
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The  American  Life  Insnt^nce  Company  vs.  Green  it  al. 
W.  U.  Gabrabd,  for  defendante. 
Warher,  Chief  Justice. 

This  WHS  an  action  broiiglit  by  the  plaintiSs  against  thede- 
fendant  on  a  life  insurance  policy,  dated  tlie  16th  of  Jul;, 
1870,  alleging  that  the  defendant  insured  the  life  of  Domine 
Green  in  the  sum  of  $2,000  00;  that  Green  died  on  tlieSOth 
of  December,  1872,  and  that  defendant  is  indebted  to  them 
the  said  sum  of  92,000  00, 

On  the  trial  of  the  case,  the  jury, 
court,  found  a  verdict  in  favor  of  the 
of  the  policy.  The  defendant  made 
on  the  several  grounds  therein  slat^ 
by  the  court,  and  the  defendant  exce 

The  policy  bad  in  it  the  usual  slip 
said  premiums  are  not  paid  as  hereir 
before  twelve  o'clock  (noon,)  on  tb 
and  appointed  for  the  payment  of  tl: 
shall  be  void,  and  of  no  eRect,  and  i 
be  forfeited  to  the  company,"  aud  < 
which  the  followiug  only  are  materia 
"  Policies  expire  at  noon  on  the  last  di 
payment  has  been  made."  "Ageni 
make  contracts  for  the  company,  nor 
except  his  signature,  when  necessary 
premium  (see  condition  number  five, 
of  the  same."  Condition  number  fii 
uDis,  excepting  the  first  (to  be  found  c 
will  invariably  be  given  on  a  separal 
valid  without  the  seal  of  the  compan 

"Acceptance  of  the  premium  dueo 
pany  or  its  agents,  after  the  day  upo 
be  considered  as  act  of  grace  or  coti 
be  construed  as  forming  a  precedent  : 
waiver  of  the  forfeiture  of  the  policj 
tious  therein  expressed,  if  any  future 
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omitted  on  the  day  it  falls  due.  Agents  of  the  company  are 
in  no  ease  authorized  to  make,  alter,  or  discharge  contracts,  or 
waive  forfeiture." 

It  appears  from  the  evidence  in  the  record  that  Green  died 
December  30th,  1872,  of  pneumonia,  after  ten  days'  sickness. 
That  up  to  the  time  of  his  last  sickness  he  was  in  good  health. 
It  also  appears  from  the  evidence  tliat  Shafer  was  the  gene- 
ral agent  of  the  defendant  at  Savannah,  that  the  premium,  for 
the  non-payment  of  which  it  was  claimed  the  policy  had  been 
forfeited,  became  due  on  the  16th  of  July,  1872.  On  the  22d 
of  August  thereafter,  Shafer  wrote  to  Green,  the  insured, 
^'that  his  renewal  premium  of  $47  70  was  due  last  month. 
I  trust  you  will  call  at  my  oiSce  and  settle  the  amount  at 
once.  If  you  do  not,  I  will  be  compelleil  to  return  the  same 
to  the  home  office  for  cancellation."  Tiiis  letter  was  received 
by  Green,  who  appears  to  have  been  a  person  of  color.  The 
plaintiffs  read  in  evidence  two  receipts,  over  the  defendant's 
objections,  as  follows : 

"Savannah,  Ga.,  28th  August,  1872. 
"Received  of  Domine  Green  $35  00  on  account. 

"  L.  M.  Shafer." 

"Received,  Savannah,  October  30th,  1872,  of  Domine 
Green,  the  sum  of  $12  70,  on  renewal  of  premium  number 
twenty-five  thousand  five  hundred  and  sixty- two. 

"L.  M.  Shafer,  General  Agent." 

The  plaintiffs  also  proved  by  Shafer  that  he  was  the  general 
agent  of  defendant;  that  as  such  agent  he  receiveil  from 
Green,  the  insured,  $47  70,  the  amount  of  the  unpaid  pre- 
mium, in  two  installments,  in  the  fall  of  1872,  and  that 
Green  was  apparently  in  good  health  at  the  time  he  paid  the 
money,  and  that  he  frequently  received  past  due  premiums 
from  persons  of  whose  health  he  was  assured,  and  gave  the 
company's  receipt  for  the  money.  Said  renewal  receipt  was 
returned  to  the  company  in  December,  1872;  just  before  the 
death  of  Green,  but  does  not  know  how  long  before,  tendered 
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the  money  back  to  him.  There  was  a  good  dral  of  othei 
evidence  iatroduoed,  including  the  correspondence  betwtea 
Sliafer  and  the  defendant,  but  the  mRterial  &cta  on  which  our 
Judgment  is  based  have  been  already  recited. 

1.  There  can  be  no  doubt  that  if  the  defendant  had  cbnen 
to  have  couaidered  the  policy  as  forfeited  on  the  non-paynteot 
of  the  preminm  on  the  16th  of  July,  1872,  it  was  ii8  clear 
Ic^l  right  to  havedoaeso,  but  its  general  i^nt,aotingfbt  it, 
eitlier  from  courtesy,  or  for  its  supposed  interest,  accepted  the 
premium  after  the  day  upon  which  it  was  due,  and  for  thedo- 

ing  of  which  be  had  the  defendaf*'  ' — '"^ '  '■"■■'" 

sured  being  in  good  health  at  the  t 
had  no  authority  to  make,  alter,  oi 
to  waive  the  forfeiture  thereof,  noi 
tempted  to  do  so.  Under  the  imp 
the  policy,  lie  did  accept  the  prem 
time,  after  tlie  day  u|Kin  which  it  b 
of  the  premium  by  the  insured  t< 
i^nt,  was  payment  to  it,  and  afU 
the  assured  for  the  premium,  the  la 
the  policy  as  forfeited  for  the  non-] 
although  the  agent  may  not  have  a 
ment  to  waive  the  forfeiture  of  the  j 
dealing  forbid  that  the  defendanl 
miam  from  the  insured,  by  itsautht 
the  policy  as  forfeited  for  the  non-] 
in  case  of  the  death  of  the  insured 
section  189;  Insurance  Company  i 
Reports,  222. 

2,  3.  By  the  terms  of  the  oontn 
except  the  first,  were  not  valid  wttho 
The  receipts  of  Shafer  offered  in  e 
seal  of  the  company  thereon,  and  tl 
in  evidenoe  against  (he  defendant  f 
they  were  offered,  and  the  non-sui 
when  the  motion  therefor  was  made. 
But  after  the  moUoa  for  a  non-suit 
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tifls  introduced  other  evidence  of  the  [layment  of  the  premium 
by  the  insured,  and  upon  that  evidence  being  introduoeil,  the 
overruling  the  motion  for  a  non-suit  was  not  a  sufficient 
ground  for  a  new  trial :  Han^wi  vs.  Crawley^  61  Georgia  i2e- 
porta,  529.  The  insured  might  have  required  that  the  re- 
ceipt given  to  him  for  the  premium  by  the  defendant's  agent 
should  have  had  the  seal  of  the  company  thereon,  but  that 
was  a  matter  which  he  could  have  waived  if  he  had  thought 
proper  to  do  so,  and  which  it  appears  that  he  did  waive  by 
not  requiring  it :  Co<Ie,  section  10.  The  only  significance  in 
not  having  the  seal  of  the  company  to  his  receipts,  was,  that 
he  oould  not  use  them  as  evidence  against  the  defendant  to 
prove  that  the  premium  had  been  |)aid,  but  that  did  not  pre- 
vent him  from  proving  that  fiict  by  other  competent  evidence, 
the  contract  being  that  receipts  for  premiums  should  not  be 
valid  evidence  against  the  company  without  the  company's 
seal  thereon. 

4.  Whether  the  defendant's  agent  tendered  back  the  pre- 
mium money  to  the  insured,  or  whether  the  other  pretexts  set 
up  by  the  defendant  to  defeat  the  payment  of  the  policy  as 
relates  to  the  acts  and  conduct  of  the  insured,  be  true  or  not, 
the  insured  being  dead,  the  credit  to  which  the  respective  wit- 
nesses were  entitled,  were  all  questions  for  the  jury  to  decide. 

Tn  view  of  the  special  facts  of  this  case  as  disclosed  in  the 
record,  we  find  no  error  in  overruling  the  motion  for  a  new 
trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


William  E.  Paramore,  plaintiff  in  error,  vs.  Robert  A. 

Persons  et  aL,  defendants  in  error. 

I.  Title  to  land,  originating  in  parol  purchase,  payment  of  the  purchase 
money  and  delivery  of  possession,  long  prior  to  the  rendition  of  judgment 
against  the  vendor,  the  possession  being  adverse  and  continuous  ever  since 
it  commenced,  will  prevent  the  sheriff  from  turning  out  the  claimant  of 
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such  title,  and  pulling  in  a  puichoser  a<  sheriif's  sale  under  ihe  jndgmeM, 
even  though  the  deed  taken  by  the  claimani  bears  date  artci  the  judgmtitt 
wu  tendered.  Such  deed  is  to  be  regarded  in  connection  wi:b  the  eqm- 
table  lille  which  it  was  designed  to  fortify,  and  not  solely  as  in  migiiul 
conveyance  as  of  [he  time  il  was  executed. 

2.  Generally,  an  injunction  against  admitting  the  purchaser  at  sheriff's  sale 
Into  possession,  will  not  be  granled,  where  the  act  of  disposscsalg  lli^ 
complainant  would  be  a  naked  trespass :  /  Georgia  Rtferls,  sSo  :  S  IH^i 
ijg;  II  Ibid.,  1^4;  44  Ibid.,  xbt ;  45  •/*'''■.  'oi.  And  see  )3  li^; 
318 ;  3  Kelly,  aoj :  6  Georgia  Reports,  433;  53  Ibid.,  630.  Coaipire 
33  Georgia  Reports,  lbs ;  40  I  bid.,  31/3  ;  so  Hid.,  3J6  ;  33  IM;'4'' 

3.  The  marshal  of  the  United  States  has  only  the  powers  of  >  sheriff,  in  ^ 
matter  of  perfecting  a  sale  of  land  bv  eivine  possession  (o  the  purchjset, 
and  as,  on  the  facts  in  the  present  bil 

out  the  complainants  nor  the  defendai 
a  trespass,  there  was  no  occasion  for 
alleged  to  be  insolvent,  from  entehr 
there  is  no  equity  in  the  bill.  Il  is  (o 
averment  on  the  subject,  that  the  ma 
plainants  of  the  facts  constituting  thei 
adverse  possession  at  the  lime  of  the  j 
lior  thereto,  would  have  declined  10  d 

Injunction.  T'tle.  Judgm 
sale.  Marslial.  United  States  0 
POSD.     Mtisoogee  Superior  Cou: 

Robert  A.  and  William  H.  P< 
William  E.  Paramore,  making, 

Id  the  year  1857,  one  Tlioraat 
Persons,  widow  of  R.  A.  Persons, 
Said  Thomas  L.  thereupon  tool 
mone^  to  the  amount  of  ?10,00C 
plainants  and  one  Turner  Persoi 
of  their  father.  He  managed  thi 
of  guardianship,  up  to  and  inclix 
acknowledged  an  indebte<lness  t( 
In  part  payment  of  this  indebte< 
to  them,  in  ihe  year  1867,  certaii 
a  title  to  the  same  at  some  more 
failed  to  do  until  a  few  days' bef< 
on  June  17th,  1873.     Complain 
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and  peaceable  possession  of  said  lands,  clairaiug  the  same  ad- 
versely to  all  persons^  from  June  Ist,  1867,  up  to  the  present 
time. 

In  April,  1872,  a  judgment  was  rendered  by  the  circuit 
court  of  the  United  States  for  the  southern  district  of  Geor- 
gia, in  favor  of  Baker  et  al,  against  said  Salter,  for  02,137  00, 
principal,  besides  interest  and  costs,  which  has  since  been 
transferred  to  the  defendant.  The  execution  based  upon  this 
judgment  was,  on  December  19lh,  1873,  levied  upon  lands 
belonging  to  said  Salter,  and  also  upon  those  conveyed  to 
complainants.  On  the  first  Tuesday  in  February,  1874,  these 
lands  were  sold  by  the  marshal,  and  the  defendant  became 
the  purchaser.  At  this  sale  notice  was  given  of  the  claim 
of  complainants  and  of  this  application  for  injunction. 

It  was  expressly  understood  between  complainants  and  said 
Salter,  at  the  time  they  were  placed  in  possession  of  said 
premises,  that  they  had  fully  paid  for  the  same,  tiiey  agreeing 
to  cancel  $3,000  00  of  his  indebtedness  to  them.  These 
lands  were  bid  off  by  said  defendant  at  the  price  of  0200  00, 
they  being  worth  five  times  that  sum.  Since  said  sale  the 
defendant  has  threatened  to  cause  complainants  to  be  dispos- 
sessed by  the  marshal,  and  such  officer,  under  the  advice  and 
inflnence  of  the  defendant,  intends  to  eject  them.'  Complain- 
ants have  made  their  arrangements  to  cultivate  said  lands 
during  the  present  year,  and  have  been  busily  engaged  in 
preparing  the  same  for  a  crop.  If  they  are  now  dispassessed, 
and  said  defendant  be  not  held  responsible  for  the  damages 
thereby  caused,  they  would  be  irreparably  injured.  They 
therefore  pray  that  the  defendant  and  his  confederates  be  en- 
Joined. 

The  writ  of  injunction  was  ordered  to  issue.  When  the 
case  was  called  for  trial,  the  defendant  moved  that  the  bill  be 
dismissed  for  want  of  equity.  The  motion  was  overruled, 
and  he  excepted. 

The  case  proceeded,  and  resulted  in  a  verdict  for  complain- 
ants.    A  motion  for  a  new  trial  was  made  and  overruled. 

The  whole  case  was  brought  up,  but  the  only  assignment  of 
Vol.  lvii.  31, 
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error  material  here  ib  that  based  upon  the  refusal  of  the  court 
to  dismiss  the  bill  for  want  of  equity. 

D.  H.  BuBTS,  for  plaiotifiTiD  error. 

Blandfobd  &  Gabrabd,  for  defendants. 

Bleckley,  Judge. 

1.  This  bill  had  but  a  single  object,  whioh  was  to  eDJdn 
the  defendant  from  entenng  into  possession  of  the  land,  ind 
dispossessing  the  complainants.    The  specific  act  apprelieoded 
and  sought  to  be  prevented,  was,  calling  in  tiie  maniial  of  the 
United  States  to  deliver  possession  of  the  premises,  in  conie- 
quence  of  a  sale  thereof  made  by  htm,  officially,  under  a 
judgment  of  the  circuit  court  of  the  United  States  against  a 
third  person,  at  which  sale  the  defendant  in  ttic  present  bill 
was  the  purchaser.     The  complain-"*"  ■•imit  il>"t  Mim  held 
the  land  under  the  defendant  in  tl 
deed  from  him  to  them  was  execu 
rendered;  but  they  all^e  variou 
stance,  to  a  parol  purchase  of  tiie 
to  tlie  judgment,  with  payment  ol 
and  simultaneous  entry  into  poss> 
whioh  possession  has  been,  in   tb< 
continuous  ever  siuoe.     The  deed 
gain  or  consideration,  but  as  the 
&cts,  and  to  clothe  the  complaioai 
Kot  only,  did  the  complainants  he 
the  time  the  judgment  was  rendei 
the  purchase  money  having  beet 
was  rightfully  their  own.     As  t^ 
real  equitable  owners.     Tliey  coi 
to  compel  him  to  make  the  conv< 
made  voluntarily.     That  beings 
as  lending  support  to  their  prior 
sion,  and  not  as  overthrowing  the 
120;  Sterling  va.  Arnold,  S4  Jbi 
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B6  Ibid.f  145;  Morgan  vs.  Taylor,  56  Ibid.,  24.  The  com- 
plainants did  not  lose  the  equitable  title  which  they  had  be- 
fore and  at  the  time  of  the  judgment,  by  afterwards  accept- 
ing the  formal  legal  title.  Their  equitable  title,  with  the  ad- 
verse possession  attending  it^  being  older  than  the  judgment, 
was  sufficient  to  prevent  a  summary  dispossession  by  the  offi- 
cer: Code,  section  3651;  S  Kelly,  207;  6  Georgia  Reports, 
423;  23  Ibid.,  318;  44 Ibid.,  266;  46  Ibid.,  201 ;  62  Ibid., 
630.  To  hold  this,  it  need  not  be  assumed  that,  on  the  trial 
of  the  title  in  court,  it  would  prevail  over  that  acquired 
at  the  marshal's  sale.  If  the  judgment  under  which  the  sale 
took  place  was  founded  on  a  debt  contracted  upon  the  faith 
of  this  projierty  before  the  equitable  title  originated,  that  cir- 
cumstance might  so  aid  the  creditor's  lien  that  it  would  pass 
a  complete  title  to  the  purchaser  at  the  official  sale,  in  conse- 
quence of  the  rule  that  what  the  creditor  has  a  right  to  sell 
the  purchaser  has  a  right  to  buy:  See  64  Georgia  Reports, 
643.  But  the  officer,  on  a  mere  question  of  displacing  an 
occupant  who  held  possession  in  his  own  right  at  the  date  of 
the  judgment,  claiming  as  purchaser,  with  the  purchase  mon- 
ey paid,  could  not  enter  into  a  comparison  of  titles  and  de- 
termine their  relative  superiority.  It  would  be  enough  for 
him  that  the  adverse  claim  and  possession  were  of  longer 
standing  than  the  judgment. 

2.  The  weight  of  decisions  by  this  court  is  agfeunet  iiitbr- 
lering  by  injunction  to  restrain  a  mere  trespass:  5  Georgia 
Itep<yrU,  580;  8  Ibid.,  119;  11  Ibid.,  294;  10  Ibid.,  676; 
32  Ibid.,  241;  22  Ibid.,  166;  40  Ibid.,  293.  See  Code,  sec- 
tion 3219. 

3.  The  marshal's  power  in  the  niattiar  of.prrfting.piut-' 
chasers  in  possession  is  only  a  counterpart'  of  that  which  a 
sheriff  has  in  like  cases:  Revised  Statutes  United  States,  sec- 
tion 788.  For  him  to  remove  the  complainants',  or  for  ther 
defendant  to  enter  under  him,  Wotild  i)e  a  trespasd^.  It  is 
not  alleged  in  the  bill  that  the  marshal  intends  to  run  over 
or  disregard  the  complainants'  title.  Indeed,  it  does  not 
appear  that  the  facts  of  their  title  anfd  possession  have  ever 
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been  brouglit  to  his  notico.  Tlie  presumption  is,  that  wen 
be  fully  informed  thereof,  he  would  decline  to  tnolret  tk 
complainaute.  Assuming  tbat  what  the  bill  avera  as  (olhe 
preparatious  for  &rmitig  on  the  land,  and  as  to  the  irreparable 
nature  of  the  injury  which  would  result  from  interfering  with 
their  operations  as  farmers,  would  give  the  coroplaiDsaUi 
claim  upon  the  remedy  of  injunction  stronger  ttiau  is  pre- 
sented in  an  ordinary  case  of  trespass,  still,  to  complete  (heir 
right  to  such  a  remedy,  they  should  at  least  show  llist  they 
have  done  all  that  they  ought  to  do  in  acquainting  the  ma^ 
elial  with  the  &cts  of  their  case,  and  that,  neverthelegB,  (heir 
[KMsession  is  threatened  or  in  peril.  It  is  qnestiuDable,  even 
then,  if  an  injunction  from  a  state  court  could  prevent  a  par< 
chaser  from  entering  under  the  marshal.  IJeliveiy  of  posses- 
sion  in  consummation  of  an  official  sale  under  final  proceea, is  a 
final  step  in  the  execution  of  such  process.  Certainly,  tfae 
marshal,  himself,  could  not  be  enjoined  at  that  stage  any  more 
than  at  a  prior  one.  And  it  is  not  clear  that  a  purchaser 
could  be  enjoined  from  receiving  possession  at  the  hands  of 
the  marshal,  any  more  than  be  could  be  enjoined  froraaocepl- 
tug  a  deed  or  making  a  bid.  As  we  rule  that  the  bill  was 
without  equity  and  ought  to  have  been  disnlissed  at  ihe  hear- 
ing, on  the  motion  which  was  made  and  overruled,  it  is  un- 
necessary to  consider  any  other  question  found  in  the  record. 
Judgment  reversed 


Gfaroe  Williaus,  plaintiff 
Georgia,  defe 

I .  A  plea  tb>c  the  defendant  was  held 
oflense  at  the  time  the  indictment  oi 
preferred  and  found  inie,  and  (hat  h 
the  facts  being  that  the  judge  grant 
before  the  second  was  found,  bat  t 
record  formally  on  the  minutes  until 
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2.  The  court  did  not  err  in  charging  that  "  if  the  evidence  had  shown  c*~- 
fendant  had  whipped  the  deceased  with  a  little  switch,  not  intending  to  kill 
him,  but  simply  to  chastise  him  reasonably  and  properly,  and  the  d'^ceased 
by  some  mischance  or  mere  accident  had  died  in  consequence  theieof,  then 
the  defendant  could  be  guilty  of  nothing  more  than  involuntary  man- 
slaughter ;  but  if  the  evidence  shows  that  the  defendant  usea  a  weapon 
likely  to  produce  death,  and  used  such  weapon  in  an  unlawful,  improper 
and  cruel  manner  upon  the  deceased,  and  had  committed  such  an  act  as  in 
its  consequences  naturally  tended  to  destroy  the  life  of  the  child,  and 
from  which  the  child  died,  although  he  may  not  have  intended  to  kill  him, 
yet  it  would  be  murder."     Code,  section  4327. 

3.  Nor  did  the  court  so  err  in  charging  to  the  effect  that,  if  the  body  of  the 
deceased  showed  wounds  like  those  which  would  be  produced  by  the  in- 
strument defendant  confessed  he  had  used  upon  liim,  then  this  would  be  a 
sufficient  corroboration  of  the  confession  to  justify  a  conviction,  as  to  re- 
quire this  court  to  grant  a  new  trial,  the  rest  of  the  charge  submitting  the 
fact  of  confessions  or  no  confessions  fairly  to  the  jury  :  See  4^  Georgia 
Reports  y  4^, 

4.  Nor  in  charging  that  in  this  case  *'  you  should  look  to  the  testimony  and 
see  what  kind  of  wounds  were  inflicted  upon  the  child,  and  whether  those 
wounds  could  have  resulted  from  natural  causes,  or  whether  they  must 
have  been  the  result  of  violence,  and  whether  there  were  any  persons  be- 
sides the  defendant  who  could  have  inflicted  them." 

5.  Even  if  slight  errors  had  been  made,  the  charge,  as  a  whole,  seems  to  have 
been  fair ;  the  facts  and  the  application  of  the  law  to  them  fully  authorize 
the  verdict;  the  presiding  judge  is  satisfied  therewith,  and  we  will  not  in- 
terfere. 

Criminal  law.  Indictment.  Malice.  Confessions.  New 
trial.  Before  Judge  Tompkins.  Effingham  Superior  Court. 
April  Term,  1876. 

The  following,  taken  in  connection  with  the  opinion,  suffi- 
ciently reports  this  case : 

The  defendant  was  indicted,  tried,  found  guilty,  and  a  new 
trial  granted. 

On  the  10th  of  April,  1876,  the  judge  directed  the  solicitor 
general  to  rkXiL  proa,  the  indictment,  and  made  an  entry  on  his 
docket  that  this  had  been  done.  Later  in  the  same  day,  a 
second  indictment  was  found  for  the  same  offense.  The  solici- 
tor general  failed  to  take  tiie  formal  order  to  nol.  pros,  the 
first  until  the  next  day.     On  the  trial,  defendant  pleaded  the 
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peudf^iicy  of  a  former  iiidictiueDt  when  the  one  under  wliicb 
he  was  tried  wafl  found.     Tliis  plea  wiw  overruled. 

The  evidence  for  the  state  made,  in  brief,  the  fol  lowing  <»%: 
I>efcndant  was  lieard  to  say  that  his  child  was  of  no  accouot 
and  he  had  "a  great  mind  to  burst  his  brains  out"    Two 
days  af^rwards  the   child   was  found  dead  in   defendaat'a 
liouse;  it  was  much  bruised  about  the  body  and  lieaii,  ud 
its  feet  was  burned.     After  hia  arrest,  defendant  stated  tbit 
he  had  whipped  the  child  with  a  paddle  or  swit<:h.    Wlm 
qucKtioned  about  a  cut  on  the  child's  head,  lie  said  that  wa» 
where  he  had  "shoved  it  over  ('     ' 
box  weighed  nine   pounds.      V 
bruise  on  the  child's  stomach,  hi 
floor,  and  he  kicked  it  out  of  th 
about  two  years  old.     The  crime 
county. 

Defendant  introduced  no  evic 
denial  of  the  confessions  stated  fa 

The  jury  found  a  verdict  of  gi 
a  new  trial  on  the  following,  am< 

let.  Because  the  court  ovem 
indictment. 

2d.  Becanse  the  court  made  tli 

(a)  "If  the  evidence  bad  elu 
the  deceased  with  a  little  sw!t«l] 
but  simply  to  chastise  him  reaso 
deceased,  by  some  mischance  or 
consequence  thereof,  then  the  d 
nothing  more  than  involuntary  n 
dence  shows  that  the  defendant  i 
duce  death,  and  used  such  weapi 
and  cruel  manner  upon  the  decea 
an  act  as  in  its  consequences  nat 
life  of  the  child,  an<l  from  whici: 
may  not  have  intended  to  kill  hi 

(£)  "If  a  man  should  confess 
certaiu  way,  and  the  body  of  th< 
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corresponding  to  the  method  that  the  defendant  acknowledged 
to  have  used^  then  this  would  be  a  sufficient  corroboration  of 
the  confession  to  justify  a  conviction/' 

(c)  *>'In  this  case  you  should  look  to  the  testimony  and  see 
what  kind  of  wounds  were  inflicted  upon  the  child,  and 
witether  these  wounds  could  have  resulted  from  natural 
causes,  or  whether  they  must  have  been  the  result  of  violence, 
and  whether  there  were  any  persons  besides  the  defendant 
who  could  have  inflicted  them/' 

The  motion  was  overruled,  and  defendant  excepted. 

A.  P.  Adams;  D.  R.  Gboover,  for  plaintiff  in  error. 
A.  R  Lamar,  solicitor  general,  for  the  state. 

« 

Jackson,  Judge. 

The  defendant  was  indicted  for  the  murder  of  his  child 
less  than  three  years  old.  The  child  was  the  son  of  a  former 
wife.  It  was  found  dead  in  his  house,  much  bruised  and 
burnt,  and  the  bpdy  indicated  that  it  had  been  badly  beaten 
with  instruments  other  than  such  as  would  be  used  to  correct  a 
little  child.  The  defendant  had  been  indicted  before  and  tried 
and  convicted,  and  the  presiding  judge  had  granted  one  new 
trial.  He  was  again  convicted,  moved  again  for  a  new  trial,  the 
court  refused  it,  and  he  excepted,  and  the  case  is  before  us. 

The  points  of  error  relied  upon  are  set  out  in  the  head- 
noted,  and  our  opinion  thereon  expressed  therein,  and  will 
be  clearly  seen  and  understood  when  reference  is  had  to  the 
&cts  set  forth  by  the  reporter  in  this  case.  Those  facts  show 
threats  about  this  motherless  child,  confessions  of  guilt  to 
various  persons,  the  use  of  instruments  likely  to  produce 
death  even  on  a  grown  person,  the  fact  that  the  child  "wcw- 
tied**  the  house,  and  would  not  learn  to  walk,  as  reasons  for 
liis  beating  him  and  kicking  him  out,  a  horribly  bruised, 
burnt  and  mangled  little  corpse,  all  disclosing  a  very  aban- 
doned heart,  and  fully  authorizing  the  conviction  under  the 
law  fairly  administered. 

Judgment  affirmed. 
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MoKROE  Shannon,  plaintiff  in  error,  t«.  Tbe  State  op 
Georgia,  defendaut  in  error. 

t.  The  evidence  in  tb is  case  being  purely  circumstantial  (consiiting  pnnci- 
pally  of  a  similarity  between  the  tracks  found  near  the  scene  of  ihe  a;w 
and  those  of  prisoner  subsequently  measured,)  slight  in  its  Dature,  aid  nM 
inconsistent  with  the  innocence  of  tbe  defendant,  a  new  trial  should  h>n 
been  granted. 

2.  Where  a  motion  for  a  new  trial  is  ovemiled  by  a  diRerent  judge  from  Ibe 
one  who  presided  at  the  trial,  the  weight  of  the  opinion  of  the  iitieti" 
support  of  the  verdict,  is  wanting. 

CrimiDal  law.  EviJeiwe.  Before  Judge  Hall.  Uooroe 
Superior  Court.     February  Term,  1876. 

The  foHowiDg,  taken  in  connection  with  the  decision,  suffi- 
ciently reports  tiiis  case:  The  evidence  for  the  state  showed 
that  tlie  trucks  found  near  the  scene  of  the  arson  appeared  u 
if  the  right  shoe  was  run  down — prisoner's  right  aiioe  w« 
slightly  ruu  down;  also  that  prosecutor  and  prisoner  liad  an 
altercation  the  day  before  the  fire,  in  the  course  of  which  the 
former  cutaed  tlie  lattei'. 

Two  wilnesaea  for  ti)e  defense  swore  that  they  staid  at  pris- 
oner's house  the  niglit  of  tlie  alleged  arson  ;•  that  be  came 

home  about  eleven  P.  M,,  and  *  '"  ' — '-  **•"*  *''°"  ""^ 

awakened  about  one  or  two  A. 
that  prisoner  was  apparently  at 
prisoner's  house  to  the  scene  o 
hundretl  yards. 

The  case  was  tried  before  Jiid 
for  new  trial  was  heard  by  Judg 

J.  A.  Hunt;  J.  S.  Pinckae 
tiff  in  error. 

Hammond  &  Bbbneb,  for  th 

Warner,  Chief  Justice. 

Tbe  defendant  was  indicted  fc 
to  a  bouse  in  town,"  and  on  the  t 
by  the  jury,  with  a  reoommend: 
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for  life.  A  motion  was  made  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  law,  contrary  to  the  evidence, 
and  without  evidence  to  support  it;  which  motion  was  over- 
ruled by  the  court  and  the  defendant  excepted. 

1.  The  main  evidence  relied  on  to  connect  the  defendant 
with  the  offense  charged,  was  the  fact  that  certain  tracks  were 
discovered  near  the  house  set  on  fire,  the  next  morning  there- 
after, which  were  measured  but  not  identified  as  the  tracks  of 
any  particular  individual.  A  day  or  two  afterwards,  the  de- 
fendant's tracks,  as  he  made  them  in  a  public  street,  were 
measured,  and  the  size  thereof  compared  with  the  tracks 
found  near  the  house  set  on  fire.  There  were  some  other 
slight  circumstances  offered  in  evidence  to  show  the  defend- 
ant might  be  guilty  of  the  offense  charged,  not,  however,  in- 
consistent with  his  innocence,  but  unless  the  tracks  found  near 
the  house  set  on  fire  the  next  morning  thereafter  were*  made 
by  the  defendant,  the  verdict  cannot  be  sustained.  How  is 
that  fact  sought  to  be  established  ?  It  is  sought  to  be  estab- 
lished by  a  comparison  of  the  size  of  the  tracks  found  near 
the  house  set  on  fire  with  the  size  of  the  tracks  made  by  the 
defendant  in  a  public  street  a  day  or  two  afterwards.  The 
prosecutor^  who  measured  the  tracks  found  near  the  house, 
states  tliat  each  one  measured  eleven  inches  in  length  from 
heel  to  toe,  and  three  and  one-fourth  in  width  across  thiB 
broadest  part  of  it;  that  he  measured  the  impression  on  the 
ground  made  by  the  sole  only,  both  length  and  width.  A 
witness  who  measured  defendant's  track  states  that  it  meas- 
ured ten  and  three-quarter  inches  long,  and  between  three 
and  one-eighth  and  three  and  one-quarter  inches  wide;  meas- 
ured his  shoes,  ten  and  a  half  inches  long  and  three  and  one- 
quarter  inches  across. 

The  defendant  may  be  guilty,  but  there  is  not  sufficient 
evidence  to  authorize  his  convid;ion  under  the  law,  for  it  will 
not  do  to  find  a  defendant  guilty  of  an  offense,  and  imprison 
him  for  life^  on  suspidoni  that  he  is  guilty.  This  case  comes 
within  the  ruling  of  this  court  in  McDaniel  va.  The  State,  63 
Georgia  Heports,  263;  and  Earp  vs.  The  State,  60  Ibid.,  613. 
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2.  Besides,  in  tbia  case,  the  motion  for  a  new  triil  m 
not  overruled  by  tbe  judge  who  presided  at  the  tml,  eo  t]i*t 
we  bave  not  the  weight  of  tbe  opinion  of  tbe  judge  wbodid 
preside  at  the  trial  in  favor  of  the  verdiot. 

Let  the  judgment  of  tbe  court  below  be  reveised. 


William  Harral,  plaintiff  in  error,  vs.  David  R.  Wright 
tt  (U.,  executors,  defendants  in  error. 

I.  If  a  tenant  in  common,  after  toniously  repudisting  his  co-tenint,  renmes 
the  relation  before  the  bar  of  tbe  statute  bas  intervened,  and  then  repndialis 
him  again,  the  latter  breach  of  the  relation  will  be  a  cause  of  action.  And 
the  like  rule  prevails  between  bailee  and  bailor. 

a.  Where  (he  action  is  assumpsit  for  the  value  of  goods  converted  br  atenul 
in  common  or  by  a  bailee,  the  cause  of  action  is  to  be  considered  u  tuoing 
accrued  when  the  defendants/foil/^  ceased  lo  hold  consistent]; with, ici 
subordination  lo,  the  plaintiff's  title,  and  the  plainliff  became  nut  of  it- 
This  time  should  be  ascertained  by  the  jury  from  all  the  evidence  bedn* 
them,  and  not  fixed  by  regarding  only  a  single  letter,  order,  or  oilier  docu- 
ment, and  the  matlen  specially  connected  therewith. 

3.  The  law  of  prescription  is  not  applicable  to  an  action  of  Bs&iim[Mit. 

4.  Where  a  tenant  in  common,  having  possession  of  ihe  joint  property,  nulies 
an  entry  in  a.  book  indicating  that  he  no  longer  holds  for  his  CQ-tenanI, 
such  entry  is  admissible  in  his  favor,  on  a  plea  of  the  statute  of  limiulicnu, 
if  notice  of  it  be  brought  home  to  the  co-tenant :  but  without  such  oMict, 
it  is  not  admissible. 

5.  Notice  of  an  entry  in  the  books  of  a 
both  tenants  were  formerly  members,  is 
other  book. 

Statute  of  limitations.  Bailme 
Prescription.  Evidenoe.  Notice. 
Richmond  Superior  Court.     Octol 

On  June  14th,   1875,  Hurral 
Wright,  executor,  and  Anna  C.  J« 
C.  Jessup,  deceased,  for  $6,249  17, 
and  merchandise  assigned  to  plain 
Sherman  &  Company,  of  which  I 
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dissolution,  and  delivered  to  defendants'  testator  to  keep  for 
plaintiff  until  called  for.  The  declaration  also  contained 
counts  for  goods  sold  and.  delivered,  for  money  had  and  re- 
ceived and  upon  an  account  stated.  The  defendants  pleaded 
the  general  issue  and  the  statute  of  limitations. 

The  evidence  presented  the  following  facts: 

Harral  and  William  C.  Jessup  were  members  of  a  partner- 
ship doing  business  in  Newark,  New  Jersey,  New  York  city, 
New  Orleans,  Charleston,  3outh  Carolina,  and  Augusta,  Geor- 
gia. The  other  members  of  the  partnership  were  Barak  T. 
Nichols,  Edgar  Sherman,  Edwin  Van  Antwerp,  Frederick  B. 
Betts,  and  Samuel  A.  Church.  The  parent  house  was  in 
Newark,  where  the  business  was  carried  on  under  the  firm 
name  of  Nichols,  Sherman  &  Company.  The  New  York 
house  was  F.  B.  Betts  &  Company,  The  New  Orleans  house, 
Edgar  Sherman  &  Company.  The  Charleston  house,  Harral, 
Nichols  &  Company;  and  the  Augusta  house,  Sherman,  Jes- 
sup &  Company. 

The  partnership  was  dissolved  June  1st,  1867,  in  accord- 
ancewith  articles  of  dissolution,  agreed  upon  and  signed  by 
all  the  partners.  The  following  are  the  material  provisions 
of  those  articles: 

F.  B.  Betts  and  Edwin  Van  Antwerp  to  be  trustees  to  wind 
up  the  affairs  of  the  partnership. 

An  inventory  to  be  taken  of  all  the  merchandise  in  the  va- 
rious houses  of  the  partnership  on  the  1st  of  June,  1867,  and 
this  merchandise  to  be  divided  among  the  partners  in  propor- 
tion to  their  respective  credits  on  the  books  of  the  consoli- 
dated partnership. 

The  outside  indebtedness  of  the  consolidated  partnership 
to  be  ascertained,  then  to  be  apportioned  among  the  partners 
in  proportion  to  their  interest  in  the  consolidation,  and  notes 
to  be  taken  by  the  trustees  from  each  partner  for  his  share  of 
such  indebtedness. 

The  ohosea  in  action  belonging  to  the  partnership  to  be  col- 
lected by  the  trustees,  and  proceeds  applied, /r«f,  to  meet  said 
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notes ;  second^  to  pro  rata  division  among  the  partners  aocord- 
ing  to  their  interest  in  the  consolidation. 

The  above  named  trustees  to  superintend  and  verify  the 
divisions  of  merchandise  provided  for  in  the  articles  of  dis- 
solution. 

The  dissolution  took  place  at  the  time  agreed  upon,  and 
the  trustees  entered  upon  their  trust.  The  inventory  sliowed 
the  amount  of  merchandise  on  hand  to  be  divided:  $187,- 
848  25.  Jessup's  credit  on  the  books  of  the  coosoIidatioQ 
showed  him  entitled  to  receive  $15,001  62  of  this  merclian- 
dise,  and  the  plaintiff's,  Harral's,  credit  showed  him  to  be  en- 
titled to  receive  $6,249  17.  There  was  merchandise  in  the 
Augusta  house  to  the  amount  of  $45,337  89.  The  trustees, 
carrying  out  the  division,  assigned  to  Jessup,  who  lived  in 
Augusta  and  did  business  there,  his  $16,001  62;  and  to  Har- 
ral his  $6,249  17,  out  of  the  merchandise  in  the  Aagasta 
house.  The  balance  ($24,087  01,)  remaining  overand  above 
Jessup's  and  Harral's  portions,  seems  to  have  been  assigned 
to  Van  Antwerp,  Nichols  and  Betts. 

Jessup's  proportionate  share  of  the  indebtedness  of  th^  con- 
solidation, for  which  he  was  to  gK^  his  note,  was  $11,992  62. 
Harral's  proportion,  for  which  he  was  to  give  his  note,  was 
$9,225  08.  Neither  Jessup  nor  Harral,  in  fact,  gave  any 
notes;  but  Jessup  paid  off  $13,211  47  of  the  indebtedness. 
It  does  not  appear  that  Harral  lias  ever  paid  off  any  of  the 
indebtedness.  The  ohosea  in  a^ion  of  the  consolidation  were 
not  sufficient  to  pay  off  its  indebtedness.  Jessup  purchased 
from  Van  Antwerp  and  Betts  their  share  of  the  goo<is  in  the 
Augusta  house.  He  applied,  September  6th,  1876,  to  Har- 
ral, by  letter,  to  purchase  his  portion.  He  continue<l  the  ne- 
gotiation, and  in  a  letter  of  September  16th,  1867,  he  asks 
Harral  to  instruct  him  what  to  do  with  them.  In  a  letter  of 
September  17th,  1867,  he  called  uiK)n  Harral  to  insure  his 
portion  of  the  goods  in  the  Augusta  house.  September  27tb, 
1867,  he  writes  Harral  that  he  is  informed  by  the  trustees 
that  he  has  no  authority  to  turn  over  goods  tQ  him,  but  that 
according  to  articles  of  dissolution  Harral  must  take  his  pro- 
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portion  of  merchandise  out  of  the  Charleston  house.  He  also 
tells  him  he  must  suspend  further  negotiations  for  purchase. 
There  were,  in  fact,  no  goods  in  the  Charleston  house.  The 
inventory,  made  out  in  part,  at  least,  by  Jessup,  showed  this. 
On  the  26tli  of  May,  1868,  the  trustees  wrote  and  delivered 
to  Harral  the  following  order: 

"  Messrs.  Sherman,  Jessup  &  Company,  Augusta,  Ga. : 

"  Gents:  In  the  division  of  the  goods  of  the  consolidation, 
William  Harral  was  to  take  his  share  out  of  the  stock  in  Au- 
gusta. You  divided  your  stock  on  this  basis,  and  now  hold 
to  the  credit  on  your  books  of  Nichols,  Slierman  &  Company, 
Newark,  $6,000  00  and  over;  this  amount  being  the  property 
of  William  Harral,  you  will  transmit  over  to  him." 

It  does  not  appear  that  this  order  was  ever  exhibited  to 
Jessup. 

Jessup  held,  at  the  time  of  his  death,  real  estate  of  the  con- 
solidation worth  $2,500  00 — known  as  the  "Tan-yard." 

Jessup,  on  the  6th  of  Septemb^,  1867,  made  entries  on  his 
journal  and  ledger,  showing  that  merchandise  to  the  amount 
of  $6,249  17,  was  the  property  of  Harral.  Subsequently, 
November  18th,  1867,  he  made  entries  in  his  journal  and 
le<lger  transferring  this  amount  to  Nichols,  Sherman  <&  Com- 
pany. It  does  not  appear  that  any  of  these  entries  were 
known  to  Harral,  or  consented  to  by  him. 

James  Harral,  brother  of  plaintiff,  demanded  the  goods  oi 
Jessup  in  1871,  when  the  latter  said  he  had  paid  more  than 
his  share  of  the  debts  of  the  consolidation.  When  threat- 
ed  with  suit,  he  requested  witnef^s  to  tell  plaintiff  that  if  he 
would  come  to  Augusta  he  would  endeavor  to  arrange  the 
matter.  The  same  witness  had,  about  the  29th  or  30th  day 
of  December,  1872,  a  similar  interview  with  Jessup,  with  a 
like  result. 

Jessup  died  December  15th,  1873.  Afler  his  death,  plain- 
tiff had  some  conversation  with  defendant,  Wright,  about 
the  claim.  In  the  course  of  this  conversation,  which  lasted 
an  hour  or  two,  possibly  two  hours,  he  said,  in  reply  to  a 
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question  from  Wright,  "  Why  he  had  delayed  bringing  snit 
from  1867  until  after  Mr.  Jeasap's  death?"    "Mr.  Jeasop 
was  an  honorable  man;  if  Mr.  Jesfiup  had  reimine.1  alive 
.  the  suit  would  never  have  been  brouglit." 

The  jury  found  for  the  defendants.  The  plaintiff  moved 
for  a  new  trial  upon  the  following  grounds: 

Ist.  Because  the  verdict  was  contrary  to  the  lawiniJ  the 
evidence. 

2d.  Because  the  court  erred  in  idmitting  in  evidenoetlie 
entries  made  by  Jessup  iu  his  books,  as  set  forth  in  tlie  above 
statement  of  facts. 

3d.  Because  the  oonrt  erred  in  charging  the  jury  tbat  Xhxj 
might  find  a  refusal  to  deliver  on  the  part  of  Jessup  fn»D  his 
letter  to  the  plaintiff  of  September  27th,  1867,  and  if  there 
was  such  refusal  the  statute  of  limitations  commenced  run- 
ning from  the  receipt  of  that  letter. 

4th.  Because  the  court  erred  in  charging  that  if  the  jury 
found  that  the  order  signed  by  F.  B.  Betts  and  E.  Van  Ant- 
werp, was  delivered  to  Jessup,  and  he  refused  to  deliver  on 
that  order,  then  the  statute  of  limitations  commenced  ma- 
ning  from  that  refusal,  there  being  no  evidence  wliateter  that 
Buch  order  was  ever  presented  or  "'fi»™i 

5th.  Because  the  court  refused 
to  be  the  foundation  of  a  prescri 
of  the  possessor,  and  not  of  anot 
stance,  that  while  thiti  was  good  l 
case. 

6th.  Because  when  the  jury  n 
tions,  and  a  juror  stated  that  th 
statute  of  limitations,  and  that  e 
the  order  of  May  26th,  1S68,  ant 
ber  27th,  1867,  the  court  erred  ii 
believed  that  Jessup  meant  by  tl: 
1867,  to  refuse  to  deliver  the  goo 
received  and  understood  by  Harr 
tations  began  to  run,  as  the  right 
tiien  complete,  and  if  he  ^led  to 
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2l8t  of  July,  1868,  then  they  should  find  for  the  defend- 
ants. 

7tb.  Because  the  court  erred  in  further  charging  the  jury, 
that  if  they  found  that  the  letter  of  27th  of  September,  1867, 
was  not  such  a  refusal,  then  if  they  found  from  all  the  evi- 
dence, that  the  order  of  May  26th,  1868,  was  presented  by 
Harral  to  Jessup  about  that  time,  and  Jessup  refused  to  de- 
liver, then  they  should  find  for  the  defendants. 

The  motion  was  overruled  and  the  plaintiff  excepted. 

Barnes  &  Cummings,  for  plaintiff  in  error. 
W.  T.  Gould;  W.  A.  Walton,  for  defendants. 

Bleckley,  Judge. 

If  Jessup's  possession  became  adverse  for  a  time,  that  would 
go  for  nothing  if,  before  the  bar  of  the  statute  attached,  the 
possession  ceased  to  be  adverse  in  consequence  of  his  return 
to  duty,  as  bailee  or  co-tenant.  As  often  as  he  resumed  the 
cast-off  relation,  he  would  come  again  under  the  law  of  that 
relation. 

Judgment  reversed. 


Jahes  M.  Davant  ei  aL,  executors,  plaintiffs  in  error,  vs. 
Richard  G.  Carlton,  defendant  in  error. 

1.  It  is  error  for  the  court,  in  its  charge,  to  express  any  opinion  as  to  what 
evidence  is  the  most  credible. 

2.  A  sheriff's  entry  of  service  is  conclusive  until  traversed  and  found  untrue 
by  the  jury. 

3.  So  likewise  is  a  confession  of  judgment  by  the  attorney  of  record. 

Practice  in  theSu|)erior  Court.  Sherifib.  Attorney  and  cli- 
ent. Judgments.  Evidence.  Before  Judge  Gibson.  Greene 
Snpaior  Court.    September  Adjourned  Term,  1875. 

Reported  in  .the  decision. 
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Reese  &  Reese,  for  plaiDtifls  io  error. 

M.  W.  Lewis  &  Son  ;  Philip  B.  Robinson,  for  defend- 
ant. 

Wabneb,  Chief  Justice. 

This  was  a  motion  to  set  aside  a  judgment  obtained  in 
Greene  superior  court  in  September,  1866,  on  the  ground  that 
the  defendant  was  never  served  witli  a  oopy  of  the  irrit  and 
process  in  the  case  in  which  the  judgment  was  rendered,  nttr 
did  he  waive  a  copy  of  the  same,  nor  appearand  plead  lo  ihe 
action  on  which  the  Judgment  was  founded;  and  also,  on  (he 
gronnd  that  the  judgment  was  rendered  against  him  without 
the  verdict  of  a  jury,  and  without  any  coufessiun  ofjiidgmenl 
by  him,  or  by  any  one  authorized  to  confess  judgment  for 
him.  On  the  trial  of  the  case  the  jury,  under  the  charge  of 
court,  found  a  verdict  in  favor  of  the  movant,  setting  ihe 
judgment  aside;  whereupon  the  plaintiff  in  the  judgment 
made  a  motion  for  s  new  trial,  on  the  varions  grounds  therein 
set  forth,  wliich  was  overruled  by  the  court,  and  the  plaintiffi 
excepted. 

I.  It  appears  from  the  "evidence  in  the  record  that  the  de- 
fendant was  personalty  served  with  a  copy  of  the  writ  by  the 

sheriff  of  Greene  county,  ou  thr-  ""*•'  ■" ^  ^-' "  '""^'' 

as  shown  by  the  sheriff's  return 
fession  of  judgment  also  appea 

"  We  conftss  judgment  to  th( 
thousand  and  twenty  dollars, 
fifty-four  dollars  aud  fifly-nim 
suit.  P, 

The  bench  docket  of  Greene 
evidence,  from  which  it  appear* 
firm  of  P.  B.  &  T.  W.  Robiuso 
site  the  names  of  defendanla,  i 
Robinson,  one  of  the  firm;  that 
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ten  opposite  the  case^  and  also  the  word  ^' confession/^  in  the 
hand- writing  of  the  then  presiding  judge.  It  also  appears  from 
the  evidencci  that  the  confession  of  judgment  on  the  declara- 
tion was  in  the  hand-writing  of  T.  W.  Robinson,  and  that 
be  is  DOW  dead.  The  motion  to  set  aside  the  judgment,  was 
made  \>7  the  defendant  in  March,  1874.  The  defendant, 
who  was  sworn  as  a  witness  in  his  own  favor,  stated  that  he 
had  no  knowledge  of  said  suit  or  of  the  judgment,  until  the 
month  of  May,  1873.  Jones,  a  witness  for  the  plaintiffs, 
stated  that  the  defendant  frequently  spoke  to  him  about  the 
suit  and  judgment,  in  the  fall  of  1866,  or  early  part  of  1867. 
Durham  testified  that  in  1868  or  1869,  defendant  wanted  to 
know  of  him  how  he  managed  to  get  judgments  older  than 
the  Davant  judgment,  as  the  Davant  suit  was  brought  first. 
The  court  charged  the  jury,  amongst  other  things,  that  if  an 
attorney  at  law  confesses  judgment  upon/fhe  record,  he  being 
an  officer  of  court,  the  presumption  of  the  law  is  that  he  had 
authority  to  do  so,  and  it  requires  the  strongest  testimony  to 
rebut  this  presumption;  '^  that  the  evidence  of  associate  coun- 
sel, and  the  party,  would  be  the  strongest  evidence  attainable 
as  to  said  authority,  unless  written  evidence  could  be  pro- 
cured.'^  This  latter  part  of  the  charge  was  error,  because  it 
was  an  expression  of  opinion  by  the  court  as  to  what  portion 
of  the  evidence  before  the  jury  was  entitled  to  the  most 
weight  and  credit,  and  a  new  trial  siiould  have  been  granted 
on  that  ground. 

2.  The  new  trial  should  also  have  been  granted  on  the 
ground  that  the  verdict  was  contrary  to  law.  When  the 
record  of  the  suit  was  offered  in  evidence,  with  the  entry 
thereon  by  the  sheriff  that  he  had  personally  served  the  de- 
fendant with  a  copy  thereof,  that  return  of  the  sheriff  was 
conclusive  as  to  the  fact  of  service  until  that  return  of  the 
sheriff  had  been  traversed  and  found  to  have  been  false  by 
the  verdict  of  a  jury,  which  was  not  done  in  this  case:  See 
Maund  vs.  Keating^  55  Georgia  Reports^  396 ;  Lamb  vs.  Do^ 
zieTy  Ibid.f  677. 

3.  So  in  regard  to  the  confession  of  judgment  by  the  attor- 
Vol.  lvii.  32. 
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neys  of  record  for  the  defendant ;  that  confession  will  be  con- 
sidered as  conclusive,  especially  when  the  attpmey  wlu)  made 
it  is  dead,  unless  that  act  of  the  attorney,  as  an  officer  of  the 
court,  shall  be  traversed  and  found  by  the  verdict  of  a  jnry, 
on  the  trial  of  that  separate  and  distinct  issue,  npon  the 
strongest  and  most  satisfactory  evidence,  that  the  attorney 
had  no  authority  whatever  from  the  defendant  to  have  made 
it :  Dobbins  w.  Dupree,  36  Oeorgia  Reports,  108.  And  this 
traverse  of  the  act  of  the  attorney  should  be  made  by  the  de- 
fendant at  the  earliest  opportunity  after  notice  of  the  jadg- 
ment  against  him.  The  record  of  this  case  furnishes  a  striking 
illustration  of  the  temptation  which  the  evidence  act  of  1866 
holds  out  to  parties,  by  their  own  testimony,  to  vacate  and  set 
&9ide  the  recorded  judgments  of  the  courts  of  the  state  when- 
ever it  is  their  interest  to  do  so.  "Lead  us  not  into  tempta- 
tion'^  would  seem  to  be  as  applicable  to  l^slative  enact- 
ments, in  a  moral  point  of  view,  as  to  individual  conduct 
Let  the  judgment  of  the  court  below  be  reversed. 


Thomas  N.  Poullain,  Sr,  plaintiff  in  error,  vs.  Joseph  H. 
ENGLISH,  sheriff,  et  at.,  defendants  in  error. 

Where  the  complainant,  Poullain,  filed  a  bill,  alleging  substantially  that  one 
Strain,  then  deceased,  and  himself,  were  the  only  solvent  sureties  on  the 
bond  of  Seabrook,  as  administrator  with  the  will  annexed,  of  Geocge  0. 
Dawson,  deceased;  that  said  administrator  had  committed  a  dtvastmni, 
and  that  complainant  was  threatened  with  a  suit  by  certain  legatees  oC 
Dawson  to  answer  for  the  dfvastavit;  and  that  Brown  had  administered 
upon  the  estate  of  Strain,  his  only  solvent  co-security ;  and  that  Strain's 
heirs-at-law,  many  of  them  non-residents  of  Georgia,  had  recovered  i 
personal  judgment  against  Brown,  Strain's  administrator,  for  a  {ffvasiavii 
he  (Brown)  had  committed  on  Strain's  estate ;  and  that  the  same  vns 
levied  upon  all  of  Brown's  real  estate ;  and  that  this  judgment  against 
Brown  constituted  all  the  assets  left  of  Strain's  estate ;  and  that  complnn- 
ant  would  have  to  make  good  Seabrook's  devastavit  alone,  unless  these 
remaining  assets  could  be  saved  so  as  to  make  Strain's  estate  contiibste, 
and  that  Brown's  lands  would  be  sacrificed  if  sold  at  this  time  ;  and  where 
the  prayer  was  for  an  injunction  to  restrain  the  sheriff  and  the  bein  ^ 
Strain  from  selling  Brown's  lands : 
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Held,  that  this  court  will  not  control  the  discretion  of  the  chancellor  in  re- 
fusing to  grant  an  injunction  to  restrain  the  sheriff /r<>«  selling  the  lands 
4ind  collecting  the  amount  of  the  judgment. 

Administrators  and  executors.  Equity.  Injunction.  Be- 
fore Judge  Bartlbtt.  Greene  county.  At  Chambers.  Sep- 
tember 21, 1876. 

Beported  in  the  opinion. 

Augustus  Reese;  M.  W.  Lewis,  for  plaintiff  in  error. 

Columbus  Heard;  H.  T.  Lewis,  for  defendants. 

Jackson,  Judge. 

PouIIain  and  Strain  were  the  only  solvent  securities  on  the 
bond  of  Seabrook,  who  administered,  with  the  will  annexed, 
on  the  estate  of  George  O.  Dawson.  Seabrook  wasted  Daw- 
son's estate.  His  legatees  ihreatened  to  sue  Poullain.  Strain, 
his  co-security,  was  dead,  and  Brown  had  administered  his 
estate,  wasted  it,  and  Strain's  heirs  had  recovered  some  $5,000 
against  Brown,  personally,  and  levied  upon  all  of  Brown's 
lands.  Some  of  these  heirs  of  Strain  lived  out  of  this  state. 
Poallain  filed  a  bill  alleging  the  forgoing  facts ;  and  also  that 
Brown's  lands  would  not  sell  for  their  value  if  sold  at  the  pres- 
ent time,  and  that  this  judgment  against  Brown  was  all  that 
was  left  of  the  assets  of  Strain's  estate;  and  that  Strain's  es- 
tate ought  to  contribute  to  the  loss  he,  Poullain,  anticipated 
from  the  suit  of  Dawson's  legatees,  on  the  joint  bond  of  Strain 
and  himself,  and  unless  he,  Poullain,  could  secure  these  assets, 
he  was  remediless  to  make  his  co-security  contribute.  He 
tiierefbre  prayed  an  injunction  restraining  the  sheriff  and 
Strain's  heirs  from  selling  Brown's  lands.  The  injunction 
was  refused,  and  Poullain  excepted. 

Unless  a  court  of  equity  ought  to  intervene  to  prevent  the 
lands  of  Brown  from  being  sold  in  hard  times  when  they 
would  not  bring  full  value,  at  the  suit  of  one  interested  like 
Poullain  is,  we  cannot  see  any  equitable  reason  for  interfering 
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with  the  judgment  of  the  chaucellor.  Hard  times  constitute  no 
ground  for  equitable  interference  to  stop  a  judgment  at  law 
from  making  the  money  recovered,  out  of  a  defendant's  lands 
at  the  suit  of  anybody,  so  far  as  we  know  or  have  heard.  In- 
deed, it  is  not  alleged  that  the  lands  will  not  bring  the  judg- 
ment, or  that  Brown  is  insolvent;  but  if  it  were,  a  conrt  of 
equity  would  not  stop  the  sale  of  the  lands  under  a  judgment 
at  law  for  such  a  reason.     Nor  should  it  arrest  the  sale  of  the 
lands  by  the  sheriff  at  the  prayer  of  Poullain  under  the  state 
of  fects  alleged.     It  seems  to  us  to  be  the  interest  of  Poul- 
lain as  well  as  that  of  the  heirs  of  Strain,  to  have  the  money 
realized  on  the  judgment,  and  in  the  hands  of  this  officer  of 
the  court.     If  there  be  any  equity  in  the  facts  of  his  case,  to 
restrain  the  heirs  of  Strain  from  taking  the  money  out  of  the 
state  without  giving  bond  to  have  it  forthcoming  to  contribute 
to  the  defense  of  the  threatened  suit  by  Dawson's  legatees 
against  Poullain,  or  rather  to  the  recovery  tliat  they  might 
make  from  Poullain  by  the  threatened  suit,  then  this  equity 
could  be  asserted  after  the  fund  is  in  the  hands  of  the  sheriff. 
We  do  not  decide  that  there  is  such  equity,  or  that  there  is 
not.     It  would  depend  much  upon  the  nature  of  the  threats, 
the  ground  of  the  apprehension,  and  the  distinctness  of  all  the 
allegations;  and  even  then  it  might  be  very  doubtful  wbetheri 
before  suit,  and  on  mere  apprehension  of  it,  though  prettj 
well  grounded,  a  court  of  equity  would  restrain  the  heirs  of 
Strain  from  collecting  and  using  money  that  they  had  recov- 
ered by  judgment  at  law  on  a  devastavit  against  the  adminis- 
trator.    It  would  at  least  require  bond  to  indemnify  them, 
and  put  complainant  upon  such  terms  that  the  heirs  of  Stnin 
should  not  be  hurt.     However  all  this  may  be,  and  we  make 
no  ruling  on  the  subject  now,  we  are  satisfied  that  the  chan- 
cellor did  not  abuse  his  discretion  in  refusing  to  stop  the 
sheriff  from  making  the  money  on  this  judgment,  and  we  affirm, 
on  this  ground  and  in  this  view,  bis  judgment  thereon. 
Judgment  affirmed. 
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The  Summcrville  Macadamized,  Graded  or  Plank 
Road  Company,  plaintiff  in  error,  vs.  The  Deutscher 
ScHEUTZBN  Club,  defendant  in  error. 

1.  The  law  does  not  provide  for  the  assessment  of  damages  to  be  paid  by 
private  persons  as  a  condition  precedent  to  opening  a  public  road.  When 
the  proceedings  are  had  which  are  provided  for,  only  the  county  or  the 
owner  of  the  land  can  complain  of  the  verdict  by  writ  of  certiorari :  Code, 
section  645.  The  writ  issues  to  the  justice  of  the  peace  who  presided  at 
the  assessment,  and  not  to  the  county  judge  or  the  ordinary. 

2.  When  the  owner  of  the  land  and  certain  persons  who  petitioned  for  the 
road  consented  to  refer  to  the  county  judge  the  legal  effect  of  the  verdict 
for  damages,  it  was  a  mere  private  arrangement,  and  the  superior  court 
could  not,  on  certiorari,  at  the  in.stance  of  the  petitioners  for  the  road,  re- 
verse the  action  of  the  county  judge,  and  order  the  road  opened  without  the 
payment  of  any  damages. 

Certiorari.    Roads.    County  matters.    Before  Judge  Gib- 
son.   Richmond  county*    At  Chambers.    March  16th,  1876. 

The  Deutscher  Sclieutzen  Chib  presented  its  petition  to 
the  judge  of  the  county  c<9urt  of  Richmond  county,  for  the 
opening  of  a  public  road  which  would  cross  the  road  of  the 
Sumraerville  Macadamized,  Graded  or  Plank  Road  Company. 
Commissioners  were  appointed  who  reported  that  the  pro- 
posed road  was  of  great  public  utility,  and  recommended  that 
it  be  of  the  width  of  eighty  feet.  The  Summerville,  etc., 
Company  filed  objections  to  the  application.  The  county 
judge  ordered  that  the  public  road  prayed  for  be  openetl 
thirty  feet  in  width,  etc.,  upon  the  payment  by  the  petitioner 
of  the  costs  of  the  procefedings,  and  of  such  damages  as  may  be 
legally  assessed  in  favor  of  the  caveator.  He  further  ordered 
that  a  jury  of  freeholders  be  summoned  to  try  the  question 
of  damages  to  be  assessed,  if  any,  in  favor  of  caveator. 

By  agreement  of  counsel,  the  jury  were  to  return  a  special 
venlict  finding  the  facts,  the  legal  right  of  caveator  to  the 
damages  assessed  to  be  determined  by  the  court  upon  argu- 
ment.    The  jury  thereupon  found  as  follows: 

"  We,  the  jury,  find  for  the  Summerville  Plank  Road 
Company  the  sum  of  $1^000  00  for  the  purchase  of  land  and 
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the  building  of  a  new  toll-Iiouse  and  toll-bar.  Tlie  lionse  lo 
be  two  rooms,  well  plastered,  with  two  fire  plai'ss,  cooking 
room  attaelied,  with  one-half  acre  of  law),  in  fullofalHaiui- 
ges  at  the  croBRing  at  tlie  road  from  Crawfon)  aveuue  to  (be 
Scheutzer  Plata  grounds," 

The  right  of  the  caveator  to  any  damages  was  submitt«l 
to  the  couDty  judge  u{>od  an  agrce<)  staleinent  uf  fai-'tsi  '">' 
material  here.     He  ordere<l  as  follows: 

"It  is  considered  that  by  the  coqstrucl ion  of  thenewroa'l, 
consequential  damage  will  flow  therefrom  in  necessilaliiig 
the  erection  of  a  new  toII-gat« 
to  try  the  issue  as  to  amount, 
91,000  00,  it  is  onlered  that  tl: 
after  they  shall  have  paid  to  : 
Plank  Road  Company,  saiil  sum 
plied  with  said  verdict,  and  it 
tioners  |>ay  all  coats,"  etc. 

To  this  order  the  Deulscher  < 
petitioned  for  the  writ  of  certim 
tJoned  and  the  writ  issued,  diret 
court.  Upon  final  hearing  the 
Summerville,  etc.,  Company  wi 
queutial  damages  found  by  the 
order  for  damages  be  set  aside,  i 

To  this  judgment  the  plaintil 

Frank  H.  Miller,  for  pla 
Barnes  &  Oumming,  for  del 
Bleckley,  Judge. 

An  ezamiaation  of  Ukhc  sec 
to  proceedings  for  opening  publi 
that  the  controversy  sought  to 
parties  is  not  provided  for.  Th 
are  not  litigating. 

Judgment  reversed. 
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Patrick  Killorin  et  ai.,  plaintiffi  in  error,  vs.  DeWitt  C. 

Baoon^  defendant  in  error. 

1 .  Where  there  are  but  two  witnesses  to  a  transaction  and  their  evidence  is 
irreconcilable,  the  jury  must  determine,  from  all  the  circumstances  con- 
nected therewith,  which  b  entitled  to  the  most  credit  and  return  their  ver- 
dict accordingly. 

2.  Where  a  creditor  holds  two  claims  against  a  debtor,  and  a  payment  is  made 
without  direction  as  to  its  application,  and  the  creditor  makes  no  appro- 
priation thereof,  the  law  will  direct  the  application  in  such  manner  as  is 
reasonable  and  equitable  both  as  to  parties  and  third  persons.  Generally 
the  oldest  lien  and  the  oldest  item  in  an  account  will  be  first  paid,  but  the 
law  is  not  so  imperative  as  to  authorize  the  jury  to  be  directed  to  apply  the 
payment  to  the  oldest  claim. 

Jackson,  Judge,  concurred  on  special  grounds. 

Evidence.  Appropriation  of  payments.  Debtor  and  cred- 
itor. Before  Jadge  Tompkins.  Chatham  Superior  Court. 
February  Term,  1876. 

Reported  in  the  decision. 

Wbst  &  CdNNiNGHAM,  for  plaintiffs  m  error. 

R.  E.  Lester  ;  T.  R.  Ravanel,  for  defendant. 

Warner,  Chief  Justice. 

It  appears  from  the  record  and  bill  of  exceptions  in  this 
case,  that  Bacon  sued  the  defendants  in  a  justice's  court,  on  a 
draft  for  082  60,  drawn  by  Killorin  and  accepted  by  Hogg. 
The  justice  gave  judgment  for  the  plaintiff  for  the  amount  of 
the  draft,  and  the  defendants  appealed  to  the  superior  court. 
On  the  appeal  trial  the  jury,  under  the  charge  of  the  court, 
found  a  verdict  for  the  plaintiff.  A  motion  was  made  for  a  new 
trial  on  tiie  several  grounds  therein  set  forth,  which  was  over- 
ruled by  the  court,  and  the  defendants  excepted. 

It  appears  from  the  evidence  in  the  record,  that  Bacon  held 
a  note  on  Killorin  for  $400  00,  of  older  date  than  the  draft ; 
that  one  day  the  parties  met  in  the  street,  when  Killorin 
hande<l  Bacon  an  order  for  (100  00,  and  told  him,  as  he  testi- 


498         SDPREME  COtJET  OF  GEOEGIA. 

Killorin  tt  at.  vs.  B&con. 

fied  at  the  trial,  to  credit  it  oa  tiie  draft  now  sued  on,  whicb 
Bacon  did  not  do,  bat  credited  it  on  the  9400  00  note.  Bs- 
oon  also  testified  at  the  trial,  that  when  Killorin  handed  him 
the  order  in  the  street,  that  he  said  he  had  an  order  for  tlOO 
of  Collins,  "  which  I  will  give  you  on  ray  note  if  yon  will  take 
it,  and  will  pay  the  balance  along."  Witness  took  the  order, 
credited  it  ou  the  note,  and  collected  it.  Killorin  told  him  to 
credit  the  order  on  the  note. 

The  court  charged  the  jury,  amongst  other  things:  "That 
if  they  were  unable  to  reconcile  the  conflicting  statements  of 
the  plaintiff  and  Killorin,  and  were  unable  to  make  up  thar 
minds  which  was  correct  in  his  statement,  that  they  most  find 
for  the  plaintiS';  that  if  the  $400  00  note  was  the  oldest  debt 
due  to  Bacon  from  Killorin,  the  law  will  direct  the  paymeot 
of  the  $100  00  order  of  Collins  to  be  credited  on  that  note, 
and  they  must  find  for  the  plaintiff." 

1.  In  view  of  the  evidence  in  the  record,  this  chai^  of 
the  court  was  error.  The  chdrge  of  the  court  assumed  the 
law  to  be,  that  if  the  evidence  of  the  two  witnesses  sworn  on 
the  trial,  was  so  conflicting  that  they  were  unable  to  make  np 
their  minds  which  had  made  the  correct  statement  in  relation 
to  the  main  question  in  controversy  between  them,  that  thry 
must  findavenlict  for  the  plaint" 

stand  the  law  as  applicable  to  the  < 
law  devolved  the  duty  on  the  jury  i 
flioting  evidence  of  the  two  witn 
imputing  perjury  or  bad  motives 
their  testimony  was  irreconcilable, 
from  all  the  circumstances  conns 
about  which  they  testified,  who  was 
and  have  found  their  verdict  aoci 
should  have  charged  the  jury.  T 
lieved  the  jury  from  the  performaa 
devolved  upon  them. 

2.  The  court  also  erred  in  charg 
8400  00  note  was  the  oldest  debt 
rin,  the  law  will  direct  the  paymen 
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Collins  to  be  credited  on  that  note,  and  they  must  find  for 
the  plaintiff."  By  the  2869th  section  of  the  Code,  where  a 
payment  is  made  by  a  debtor  to  a  creditor  holding  several 
demands  against  him,  the  debtor  has  the  right  to  direct  the 
claim  to  which  it  shall  be  appropriated.  If  he  fails  to  do  so, 
the  creditor  has  the  right,  at  his  election,  to  appropriate  it. 
If  neither  exercises  this  privilege,  the  law  will  direct  the  ap- 
plication in  such  manner  as  is  reasonable  and  equitable  both 
as  to  parties  and  third  persons.  As  a  general  rule,  the  oldest 
lien  and  the  oldest  item  in  an  account  will  be  first  paid,  the 
presumption  of  law  being  that  such  would  be  the  fair  inten- 
tion of  the  parties.  Thus  it  will  be  perceived  that  the  law 
did  not  direct,  as  the  court  charged,  that  the  Collins  order 
shoiUd  be  credited  on  the  $400  00  note,  and  therefore  the 
jury  must  find  for  the  plaintiff.  The  law  directed  the  appli- 
cation of  the  payment  of  the  order  (upon  the  hypothesis  that 
neither  party  had  directed  its  appropriation)  in  such  manner 
as  the  jury,  under  the  facts  of  the  case,  might  have  consid- 
ered reasonable  and  equitable  both  &s  to  the  parties.  Bacon 
and  Killorin,  and  Hogg,  the  acceptor  of  the  draft,  in  view  of 
the  general  rule  of  law  applicable  thereto. 

Let  the  judgment  of  the  court  below  be  reversed. 

«Fackson,  Judge,  concurring. 

I  concur  in  the  judgment  of  reversal  solely  because  the 
court  said  to  the  jury  that  if  they  could  not  decide  between 
the  two  witnesses  in  this  case  the  law  would  apply  the  pay^ 
meat  to  the  oldest  debt;  he  should  have  told  them  that  in  such 
a  case  ''  the  law  will  direct  the  application  in  such  manner 
as  is  reasonable  and  equitable,  both  as  to  parties  and  third 
persons,"  and  that,  ''as  a  general  rule,  the  oldest  lien  and  the 
oldest  item  in  an  account  will  be  first  paid,  the  presumption 
of  law  being  that  such  would  be  the  fair  intention  of  the  par- 
ties.'^  In  this  case  a.  security  or  accommodation  indorser  may 
have  been  interested,  and  therefore  the  jury  might  have  found 
that  it  was  more  reasonable  and  equitable  not  to  apply  it  to 
the  oldest  debt:  See  Code,  section  2869.     I  do  not  concur  in 
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tlie  opinion  that  the  court  should  have  forced  the  jury  lo  God 
oue  way  or  the  other  od  the  queetiou  of  how  the  parties  di- 
rected the  application  of  the  payment  to  be  made  wlien  ooe 
swore  one  way  and  tiie  otlier  another,  both  bfiiig  equally  en- 
titled to  credit,  and  no  other  &ct  of  ciroumslance  in  the  esse 
turning  the  scale.     In  such  a  case,  I  think,  as  the  venlict  of 
a  jury  under  our  practice  is  general,  and  not  special — for  tlje 
plaintiflT  or  for  the  defendant — that  it  was  the  dutyoftbe 
court  to  tell  the  jury  that  if  they  conld  not  decide  between 
the  two  witnesses,  then  the  law  applied  the  (laymeiit  to  that 
debt  which  was  more  reasonably  an<l  equitably  entitled  to  it, 
in  lo<fking  at  all  the  circumstances  affecting  not  only  the  par- 
ties but  [hii-d  {>er8on8;  and  that  if  they  saw  nothing  iu  the 
case  to  satisfy  them  that  it  would  be  more  equitable  to  apply 
the  payment  to  the  younger  debt,  then  it  ahouM  be  applied 
to  the  older,  as  the  presumption  of  law  is  that,  iu  the  absenoe 
of  some  controlling  equitable  &ct,  it  was  the  intention  of  the 
parties  to  pay  the  oldest  debt  first.     I  think  the  court  beloff 
erred,  not  in  telling  the  jury  that  if  ihey  could  not  decide  be- 
tween tlie  two  witnesses,  that  is,  if  thay  could   not  find  the 
fact  that  the  parties  had  directed  the  applicatiou  of  the  pay- 
ment and  how  it  was  to  be  applied,  then  the  law  directed  its 
application,  but  in  telling  them  that  the  law  directed  it  to  eo 
then  to  the  oldest  debt  without  r^;ar 
might  control   the  general   rule,  thi 
noticing  the  statute:  Code,  section  28 
payment;  it  devolved  on  the  defendo 
if  at  all,  by  directing  this  money  to  gi 
he  swore  he  did  so  direct,  the  other  | 
if  the  jury  could   not  decide  btween 
could  not'^ud  that  the  direction  was 
the  law  direct«d  to  what  debt  it  ahou 
c  mtrol  the  verdict,  and  the  court  sh< 
that  law  was.    It  will  be  remembere 
last  term,  held  that  under  our  system 
of  law  as  well  ss  of  iaoU 

I  cannot  agree  with  a  majority  of 
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must  decide  between  two  opposing  witnesses,  or  there  can  be 
no  verdict;  and  mistrial  afler  mistrial  thus  ensue,  absolutely 
stopping  the  wheels  of  justice.  On  the  contrary,  I  think,  in 
such  a  case,  the  law  will  be  applied  by  that  logic  which  in 
the  case  last  cited,  it  is  said  was  also  an  ingretlieut  of  a  ver- 
dict, to  the  remaining  undisputed  facts,  and  the  verdict  will 
be  according  to  its  mandate.  What  is  not  proven  does  not 
exist  in  law,  and  the  oath  of  one  witness,  contradicted  by  that 
of  another  equally  resi)ectable,  with  no  circumstance  to  turn 
the  scale,  proves  nothing,  and  the  fact  alleged  doi'S  not  exist, 
and  the  jury  shouhi  find  without  regarding  it,  and^the  court 
should  fully  instruct  them  what  the  law  reqtiired  tiieni  to  do 
under  such  circumstances. 


C.  E.  Walters,  executrix,  d  al.,  executor,  plaintiffs  in  error, 
V8,  William  Montgomery,  receiver,  defendant. 

1.  It  must  be  a  very  strong  case  to  authorize  a  court  to  hold  that  a  receiver 
of  an  estate  had  no  power  to  sell  when  authorized  to  do  so  by  an  inter- 
locutory decree  in  chancery,  if  indeed  it  should  be  so  held  in  any  case  at  all. 

2.  Representation  at  the  sale  by  the  receiver  that  the  land  is  free  from  en- 
cumbrance is  the  truth,  and  no  fraud  upon  the  purchaser,  if,  though  the 
land  be  levied  upon  by  judgment  and/i,/a.  against  a  former  vendor  and  the 
claim  case  be  then  pending,  it  results  that  there  was  no  encumbrance,  by 
the  verdict  of  the  jury  that  the  land  is  not  subject  but  is  the  property  of  the 
receiver's  estate,  especially  if  the  levy  was  notorious  and  proclaimed  at  the 
sale.  In  such  a  case  caveat  emptor  applies  with  double  force,  and  the 
chancellor  did  right  not  to  disturb  the  sale  or  grant  an  injunction. 

Equity.  Receivers.  Injunction.  Sale.  Before  Judge 
KiDDoo.     Dougherty  Superior  Court.    Oct»l>er  Term,  1875. 

Jeremiah  Walters  having  died  whilst  this  case  was  pend- 
ing before  the  supreme  court,  his  legal  representatives  were 
made  parties  in  his  stead.  The  facts  are  reported  in  the  opin- 
ion. 

Vason  &  Davis;  Z.  J.  Odom;  D.  H.  Pope,  for  plaintiffs 
in  error. 
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Warren  &  Hobbs,  for  defendaot. 
Jackson,  Judge. 

Montgomery,  as  receiver  of  the  estate  of  Turner  Clantoo, 
sold  a  plantation  known  as  the   Porter  place,  in  Dougherty 
county,  at  public  outcry,  by  virtue  of  an  ortler  of  the  cliauoery 
court  of  Richmond  county,  which  hud  appointed  him  recei^-er. 
•  He  sold  for  part  casii  and  part  cretlit.     Walters  was  tlie  pur- 
chaser, and  when  the  note  fell  due  he  failed  to  pay,  and  MoDt- 
gomery  swd  on  the  note  and  proceedpd  tn  fnrpnIrMP  n  mort- 
gage on  the  land  for  the  note  which  ■ 
part  of  purchase  money.     Walters  fi 
suit  and  foreclosure,  on  the  ground  tl 
auctioneer,  proclaimed  that  the  land 
brance,  whereas  a  levy  had  been  made 
of  Tarver,  and  the  claim  was  then  p« 
that,  but  for  this  encunibmnce.  Wall 
land  for  as  much  as  he  gave  for  it.     I 
of  the  claim  that  the  property  was 
tlieretore  that  the  representation  tha 
brance  was  true.     It  was  in  proof,  too 
of  the  judgment  and  levy  was  given  : 
Bwer  set  up  that  the  fact  was  notori 
counsel  of  Walters.     The  cliancellui 
and  the  complainant,  Walters,  except 

1,  2.  We  think  the  chancellor  did 
mere  brutiim  fulmen,  1t  was  no  encum 
and  ought,  besides,  to  have  been  kiioi 
was  lis  pendens,  «t  was  proclaimed  e 
one  affidavit  and  notorious,  and  especii 
ter's  counsel,  according  to  defendant's 
ant  was  oidy  hurt  by  the  fall  in  the  ] 
fault  of  the  receiver,  and  cannot  equi 
thing  was  said  in  the  argument  aboi 
ceiver  to  sell  under  the  will  of  Clant< 
locutory  order  from  the  chancellor  I 
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also  pat  upon  some  other  documentary  evidence  from  Rich- 
mond county,  but  it  appeared  only  in  the  record,  and  was 
not  in  any  exhibit  to  bill  or  answer.  Even  if  it  had  been 
certified  as  evidence,  it  would  take  a  very  strong  case  to  show 
thewantof  power  in  a  receiver  to  sell  after  the  court  of  chan- 
cery, whose  officer  he  was,  had  ordered  the  sale. 
Judgment  affirmed. 


Joshua  Tucker,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

1.  The  evidence  shows  the  guilt  of  the  defendant  beyond  a  reasonable  doubt. 

2.  V^en  it  is  established  that  a  larceny  has  been  committed,  the  fact  that  the 
stolen  goods  were  immediately  thereafter  found  in  the  possession  of  the 
defendant,  is  presumptive  evidence  of  his  guilt. 

3.  Notwithstanding  overwhelming  evidence  of  guilt,  it  is  error  for  the  court 
to  charge  that  the  jury  should  return  a  verdict  of  guilty. 

4.  It  is  objectionable  in  the  court  to  discredit  the  prisoner's  statement  by 
comparing  it  with  the  evidence  and  showing  discrepancies. 

See  concurring  opinion  of  Jackson,  Judge. 

.   Criminal  law.    Before  Judge  Tompkins.     Chatham  Su- 
perior Court.     November  Term,  1875. 

The  following,  taken  in  connection  with  the  decision,  suffix 
ciently  reports  this  case: 

The  state's  evidence  made,  in  brief,  the  following  case:  On 
September  1st,  1875,  a  case  of  hats  on  board  a  steamer 
lying  at  the  Savannah  wharf,  was  broken  open,  and  a  num- 
ber taken  therefrom.  About  six  o'clock  in  the  evening,  the 
discharging  clerk  saw  prisoner,  who  was  one  of  the  hands 
employed  in  unloading  the  cargo,  coming  from  the  vessel  with 
a  large  bundle  of  clothing  and  a  crocus  bag  under  his  arm. 
The  clerk  hailed  him;  went  up  and  took  hold  of  the  bag; 
prisoner  dropped  it  and  ran.  On  opening  it  ten  of  the  hats 
vere  found.  A  bystander  went  for  a  policeman.  When 
prisoner  saw  them  coming  he  ran  into  a  House,  where  he  was 
arrested. 
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Prisoner's  statement  was,  in  brief,  as  follows:  One  Hector 
and  Eliza  Williams  broke  open  the  box  and  took  the  hats 
about  half-past  five  p.  m.,  while  prisoner  was  in  the  hold  of 
the  vessel.  The  hats  prisoner  had  were  not  from  that  lot,* 
but  were  given  hira  by  the  quartermaster,  about  two  o'clock, 
p.  M.,  to  sell  on  commission.  When  stopped  by  the  clerk,  he 
stated  that  the  bag  contained  things  given  him  by  the  qaar- 
terraaster. 

The  jury  found  a  verdict  of  guilty.  Defendant  moved  for 
a  new  trial,  on  the  following,  amongst  other  grounds: 

Ist.  Because  the  court  charged  that  if  the  stolen  goods 
were  found  in  defendant's  possession  at  the  time  of,  or  imme- 
diately after,  the  larceny,  then  the  law  presumes  him  gailty. 
The  burden  of  proof  is  on  him  to  show  that  he  obtained  the 
goods  honestly,  and  if  he  fails  to  do  so,  you  should  find  him 
guilty. 

2d.  Because  the  court  charged  substantially  as  follows:  As 
to  the  prisoner's  statement,  you  may  consider  whether  it  is 
reasonable,  probable,  and  bearing  the  appearance  of  truth,  or 
whether  it  is  unlikely  and  contradictory.  You  can  consider 
whether  it  is  possible  that  he  could  have  been  in  the  bold  of 
the  ship  and  seen  the  box  opened  after  the  time  when  the 
state  claims  that  he  was  arrested. "*" 

The  motion  was  overruled,  and  the  defendant  excepted. 

A.  P.  Adams,  for  plaintiff  in  error. 

A.  R.  Lamar,  solicitor  general,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  'Maroeny 
from  the  vessel,"  under  the  4408th  section  of  the  Code,  and 
upon  his  trial  therefor,  was  found  guilty.  A  motion  was 
made  for  a  new  trial  on  the  various  grounds  stated  therein, 

^  According  to  this  portion  of  the  chai;ge  of  the  court,  the  state  daimed  that  the  defioid' 
ant  was  arrested  at  one  o'clock,  p.  m.,  on  the  day  of  the  larceny.  The  brief  of  eridencc 
would  seem  to  show  that  he  was  apprehended  after  six  o'clock  on  that  day.  There  is  so 
tcstimooy  showing  his  arrest  before  that  hour.    (R.) 
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which  was  overraled  by  the  court^  and  the  defendant  ei:- 
ccpted. 

1.  The  evidence  in  the  record,  in  our  judgment,  was  suffi- 
cient to  satisfy  the  jury,  beyond  a  reasonable  doubt,  that  the 
defendant  stole  the  hats  from  the  vessel  as  alleged  in  the  in- 
dictment. 

2,  3.  That  part  of  the  charge  of  the  court  to  the  jury,  to- 
wit :  "  Whenever  it  is  established  that  a  larceny  has  been  com- 
mitted, and  the  stolen  goods  are  immediately  afterwards 
found  in  the  possession  of  a  person,  that  fact  is  presumptive 
evidence  that  the  person  is  guilty  of  the  larceny  of  the  char- 
acter charged  to  have  been  committed,"  was  unobjectionable  ; 
but  that  part  of  the  charge,  to- wit:  "If  you  further  believe, 
from  the  evidence,  that  a  portion  of  the  stolen  goods  were,  at 
the  very  time,  orimmediately  afterwards,  found  in  the  posses- 
sion of  the  defendant,  then  the  law  presumes  that  the  defend- 
ant is  guilty  of  the  offense  of  larceny  from  the  vessel,  and 
the  burden  of  proof  is  uj)on  him  to  show  that  he  obtained 
the  goods  honestly,  and  if  he  fails  to  do  this,  you  should  find 
him  guilty  of  the  offense  charged,"  was  error,  according  to 
the  ruling  of  this  court  in  Parker  V8»  The  State,  34  Georgia 
Reports,  262. 

4.  The  charge  of  the  court  was  objectionable  in  regard  to 
the  statement  of  the  prisoner,  in  so  far  as  it  attempted  to  show 
by  argument  that  his  statement  was  not  true,  from  the  evi- 
dence. But,  notwithstanding  the  court  may  have  erred  in 
its  charge  to  the  jury,  still,  the  verdict  was  right  under  the 
evidence  and  the  law  applicable  thereto,  and  we  will  not  dis- 
tuib  it. 

Let  the  judgment  of  the  court  below  be  affirmed. 

Jackson,  Judge,  concurring. 

I  concur  in  the  judgment  of  the  court  in  this  case,  but  not 
in  that  part  of  the  opinion  which  condemns  the  court  below 
for  ciiarging  the  jury  to  the  effect  that  if  certain  facts  exist, 
then  the  law  presumes  that  the  defendant  is  guilty,  and  that 
they  should  find  him  guilty.     On  the  contrary,  I  think  it 
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is  the  duly  of  the  court,  always  tp  make  a  practical  appli* 
cation  of  the  law  to  the  facte,  aad  always  to  tell  the  jury  that 
if,  from  the  evidence,  you  find  the  &ct8  to  be  bo  and  so,  then 
the  defendant  is  guilty.     Nor  does  the  case  in  34  Georgia  Bt- 
ports,  262,  conflict  with  this  view.     The  complaint  there  ns 
that  the  present  chief  justice  emphasized  a  little  too  stroi^y 
the  words,  "  you  ought  to  find  him  gniUy;"  and  the  then  Chief 
Justice  Lumpkin,  merely   questions  tiie  propriety  of  this 
charge  in  this  emphatic  way,  and  alt  that  lie  says  alxnit  it  is 
in  the  shape  of  a  question,  a  mere  query.     In  this  case,  the 
court  charged  the  jury  to  the  eff— ♦  **>■■♦  ""  *•"-"  ""-J"  "tnW 
from  this  vessel,  were  found  she 
in  possession  of  the  defendant, 
guilty,  unless  he  explained  how 
should  find  him  guilty."    I  thin: 
right;   and  notwithstanding  th 
LUHPKiN,  upon  Chief  Justice,  i 
circuit,  I  think  that  if  Judge 
emphasis,  and  you  might  to  fine 
should  find  him  so,"  he  would  no 
the  judge   should   always   char 
doubts,  as  he  did  in  this  case. 

I  think  the  fault  usual  araoi 
trials,  is  that  they  deal  too  muct 
understanding  what  they  mean; 
the  law  clear  and  easily  to  he  ui 
do  this  they  must  practically  ap| 
the  jury  that  if  you  believe,  fron 
fkcts,  then  such  is  the  law,  and 
should  so  find.  I  cannot,  thei 
to  the  construction  put  upon  Ju 
questions,  in  34  Georgia  Reportt 
Judge  Tompkins'  chaise  in  this 
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John  McNulty  d  a^.,  plaintiffs  in  error,  v%.  Solomon  Mab- 

CUS|  defendant  in  error. 

1.  The  proper  judgment  against  an  administrator,  in  an  action  upon  his  ad- 
ministration bond,  at  the  suit  of  a  creditor  of  the  intestate,  is  de  bonis  pro- 
priis  ;  and  that  is  the  character  of  the  judgment  now  in  question,  notwith- 
standing it  describes  the  defendant  as  administrator. 

2.  Though  it  does  not  appear,  from  the  pleadings,  or  otherwise,  that  the  plain- 
tiff, as  a  creditor  of  the  intestate,  had  obtained  a  prior  judgment,  de  bonis 
testaiorist  before  suing  upon  the  bond,  the  judgment  on  the  bond,  against 
the  administrator  alone,  (his  sureties  not  being  parties)  is  not  void ;  nor 
will  it,  in  the  distribution  of  money  raised  from  the  sale  of  his  property,  be 
postponed  to  judgments  of  younger  date  in  favor  of  his  personal  creditors. 

3.  When  the  defendant  and  his  counsel  were  present  at  the  trial  of  a  civil 
action  founded  on  contract,  and  the  case  was  submitted  to  a  jury,  without 
an  issuable  defense  filed  on  oath,  and  the  amount  for  which  a  verdict  ought 
to  be  rendered  was,  aAer  the  introduction  of  testimony,  agreed  upon  by 
counsel  in  open  court,  the  verdict  rendered  in  pursuance  of  such  agree- 
ment is  not  a  nullity,  but  is  equivalent  to  a  confession,  and  will  support  a 
jud^ent  entered  up  by  plaintiff  *s  attorney  in  the  usual  form. 

4.  A  docket  entry  of  "  settled,"  made  by  the  judge,  and  not  transferred  to  the 
minutes,  is  no  evidence  of  the  terms  of  settlement ;  nor  can  any  inference 
be  drawn  therefrom,  on  the  trial  of  another  case,  between  other  parties, 
that  the  debt  sued  for  was  extinguished. 

Administrators  and  executors.  Judgments.  Verdicts.  Prao- 
tiee  in  the  Superior  Court.  Evidence.  Before  Judge  Gibson. 
Richmond  Superior  Court.     April  Term,  1876. 

I-ievy,  ordinary  of  Richmond  county,  for  the  use  of  Solo- 
mon Morris,  sued  Michael  O'Dowd,  and  the  securities  on  his 
bond,  as  administrator  of  E.  H.  Gray,  deceased.  The  breach 
of  duty  assigned  was  the  failure  of  O'Dowd  to  pay  certain 
notes  of  one  Berckman,  indorsed  by  Gray.  The  securities 
filed  a  demurrer  for  want  of  jurisdiction  and  misjoinder, 
which  was  sustained,  and  the  action  dismissed  as  to  them,  but 
proceeded  as  to  CVDowd. 

O'Dowd  filed  no  issuable  defense  on  oath.  There  was  an 
admission,  through  his  counsel,  after  examination  of  his  ac- 
count, of  his  personal  liability  to  plaintiff  for  the  amount  of 
$1,527  08,  it  being  conceded  that  his  intestate  was  indebted 

to  plaintiff  on  the  notes  set  forth  in  the  declaration,  and  that 
Vol.  Lvii.  33. 
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from  the  amount  collected,  after  paytoent  of  expenses  and 
other  claims  in  tlie  course  of  admiDistration,  there  was  a  bal- 
ance due  by  him  to  plainliff  of  $1,527  08,  for  which  verdict 
was  iheit  taken  byconnsel.  Plaintiff  claimed  the  whole  amoant 
of  the  notes,  to-wit:  the  sum  of  $2,000  00,  with  iutoreat, 
which  claim  was  resisted,  on  the  ground  that,  having  applied 
a  part  of  the  assets  which  had  <Dme  into  his  hands,  as  admiD- 
istrator,  to  the  payment  of  debts  of  the  estate,  he  wae  not 
liable  to  creditors  for  the  whole  amount  of  said  assels.  Tbia 
question,  and  what  proportion  of  the  assets  which  caroetobis 

hands  should  be  applied  to  plaintiP"  -'-'— "•-  = — -'>- 

fore  the  jury.  After  the  teetimor 
a  calculation  made  by  counsel  on  1 
agreed  to  i>e  timt  fur  wbicii  the  ve 

On  this  verdict  judgment  was  ei 
"Michael  O'Dowd,  administrator 
tion  issued  accordingly,  and  was 
1874,  with  an  entry  of  mMa  bona 

On  September  26th,  1874,  sul 
mond  superior  court  in  favor  of  '. 
of  Solomon  Morris  t«.  O'Dowd,  p 
Hallahan,  securities,  on  the  bond  < 
istmtor  of  E.  H.  Gray,  in  which 
the  bond,  the  failure  to  i>ay  the  , 
O'Dowd,  administrator  of  £.  H.  ( 
April  term,  1375,  the  docket  show 
judge,  that  this  case  was  settled. 

Ihe^. /a.  issued  against  Micbi 
of  E.  H.  Gray,  was  assigned  Api 
course,  to  Solomon  Marcus,  and  l( 
one  gray  horse  aud  wagon,  and  thi 
of  Michael  O'Dowd,  in  Augusta 
1876,  on  the  petition  of  Solomon 
dercd  to  be  sold  by  the  judge  of  tl 

Ou  April  14th,  1876,  three  j!. 
and  others  against  O'Dowd,  issued 
er  date  than  that  under  which  the 
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iu  the  hands  of  the  sheriff,  together  with  the  usual  notice  to 
retain  the  money  arising  from  the  sale  of  the  stock  of  goods. 
The  sale  did  not  realize  sufiScient  to  pay  off  the  fi.fa,  of  Sol- 
omon Marcas,  if  valid. 

On  a  motion  to  distribute,  the  judge  held  the  fi.fa,  valid, 
and  ordered  the  money  to  be  paid  over  to  Marcus,  to  which 
ruling  McNulty  et  al,  excepted,  and  assigned  error  as  follows: 

1st.  In  considering  any  evidence  other  than  the  record 
which,  showed  no  plea  to  have  been  filed. 

2d.  In  holding,  under  the  facts  admitted  as  to  the  trial,  that 
there  was  such  a  defense  filed  or  issue  joined  as  required  a 
verdict  of  a  jury  instead  of  an  award,  and  that  the  same  was 
binding. 

3d.  In  holding  that  the  court,  under  the  all^ations  con- 
tained in  the  writ,  had  jurisdiction  over  O'Dowd,  so  far  as  to 
render  a  judgment  against  him,  either  individually  or  as  ad- 
ministrator, which  was  valid  as  against  other  creditors. 

4th.  In  holding  that  the  verdict  and  judgment  was  a  per- 
sonal one  against  CVDowd,  and  entitled  to  priority  in  the  dis- 
tribution. 

5th.  In  holding  that  the  second  suit  on  the  bond  and  the 
entry  of  "settled"  on  the  judge's  docket,  in  nowise  affected 
the  validity  of  the  judgment. 

To  the  usual  certificate,  the  judge  added  the  following  ex- 
planation :  "  I  only  decided  in  this  case  that  the  court  had 
jurisdiction,  and  a  plea  was  unnecessary ;  that  when  defend- 
ants are  represented  in  court  by  counsel,  and  a  consent  ver- 
dict taken,  it  is  good  and  binding;  that  if  the  verdict  and 
judgment  rendered  was  against  the  administrator  upon  the 
admission  of  assets,  it  bound  him  individually,  and  that  the 
judgment  could  be  enforced  against  him  personally.  The  en- 
try of  a  subsequent  suit,  aflierwards  commenced  against  the 
principal  and  his  sureties,  as  ^  settled,'  only  affected  the  suit 
then  pending,  and  unless  payment  was  shown  or  to  be  in- 
ferred, the  original  judgment  against  O'Dowd  was  not  affect- 
ed thereby." 
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Fbank  H.  Miller,  for  pkiotif^  in  error, 
Barnes  &  Cumhino,  for  defendftat. 
Blecelev,  Judge. 

1.  The  bond  given  to  the  ordioacy  by  an  BdrniniBtrator  ibr 
the  feitliful  execution  of  his  truat,  ia  the  personal  contract  of 
the  admmistrator.  A  suit  upon  it  must  necessarily  beagaia^ 
him  personally,  not  against  him  in  his  representative  cluirac- 
ter.  To  recover  in  the  suit,  a  breach  of  tiie  boml  muBtbe 
established;  and  a  judgment  for  the  plaintiff  is  coDclusive 
evidence  that  a  breach  was  established.  The  only  judgment 
for  the  plaintiff,  legally  possible,  is  a  judgment  de  bonitpro- 
priia.  If,  in  writing  it  up,  representative  terms  be  added  to 
the  defendant's  name,  they  are  mere  description  of  the  peisoo, 
and  are  utterly  impotent  to  modify  the  legal  efieot  of  the 
judgment  The  dismissal  of  the  action  as  to  the  administn- 
tor'e  sureties,  left  it  pending  against  him  alone,  but  it  was  still 
on  the  bond,  and  on  the  bond,  there  waa  a  recoverv  bv  the 
plaintiff  as  to  the  then  sole  defendf 

gainst  him,  he  was  described  as  s 
not,  and  could  not  hinder  it  from 
own  property.  There  was  no  din 
the  sum  recovered  should  be  levie 
inteatate,  nor  could  such  a  directio 
porated. 

2,  There  is  no  suggestion  that  t 
fit  th^  bond  was  sued  to  judgment 
creditor  of  the  intestate,  or  that  I 
more  than  was  his  due.  The  judg 
void  because  it  does  not  appear  tha 
tetiaiona  had  been  rendered,  anc 
That  waa  matter  to  be  insisted  upoi 
npou  the  bond.  By  not  insisting 
waived  it  By  suffering  judgmtent 
upon  the  bond,  he  made  the  debt 
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had  given  his  individval  note  for  it,  and  then  suffered  the  note 
to  be  sued  to  judgment  without  pleading  want  of  considera- 
tion or  any  other  defense.  There  being  no  fraud  alleged,  his 
creditors  are  bound,  as  well  as  himself.  *He  is  to  be  presumed 
to  have  submitted  rightfully  to  the  liability  which  the  judg- 
ment im[X)3es.  The  fair  inference  is  that  he  had  either  wasted 
the  assets  of  the  estate,  or  still  had  them,  to  an  amount  suffi- 
cient to  indemnify  himself.  The  presumption  of  sufficient 
assets  is  raised  by  giving  a  note:  25  Georgia  Reports,  242. 
Surely  the  presumption  is  much  strengthened  by  suffering  a 
judgment  to  be  recovered  on  the  administrator's  bond.  Be- 
sides, in  this  case,  assets  to  the  amount  of  the  judgment  were 
expressly^dmitted.  It  is  to  be  borne  in  mind  that  the  suire- 
ties  upon  the  bond  are  not  affected,  the  action  as  to  them  hav- 
ing been  dismissed.  The  case  thus  stands  clear  of  any  con- 
flict with  62  Georgia  Reports,  35,  even  if  it  were  conceded  that 
otherwise  conflict  would  exist. 

3.  In  respect  to  the  point  that  the  judgment  was  based  on 
the  verdict  of  a  ji'iry,  rendered  in  the  absence  of  an  issuable 
defense  filed  on  oath,  this  case  is  distinguishable  from  that 
reported  in  55  Georgia  Reports,  475.  In  that  case  there  was 
no  consent  by  the  defendant  to  the  verdict  or  to  a  trial  by  jury. 
It  was  stated  in  the. record  of  that  case,  or  at  least  clearly  in- 
ferable, that  the  trial  was  ex  parte^  and  took  place  in  the 
absence  of  defendant's  counsel.  Here,  on  the  contrary,  the 
defendant  was  present  and  was  a  witness,  giving  testimony 
to  the  jury.  He  was  also  represented  by  counsel,  and  the 
amount  of  the  recovery  was  agreed  upon.  The  verdict  was 
thus  matter  of  consent.  There  was  an  implied  waiver  of  the 
defendant's  right  to  have  the  court  render  a  judgment  with- 
out the  intervention  of  a  jury.  To  say  the  least  of  a  verdict 
rendered  under  such  circumstances,  it  is  equivalent  to  a  con- 
fession of  judgment. 

4.  It  seems  that  a  second  suit  was  commenced  on  the  ad- 
ministration bond,  after  the  first  had  terminated  as  above 
disclosed — that  is,  aflei*  dismissal  as  to  the  sureties,  and  after 
judgment  against  the  principal.    This  second  suit  was  en- 


612         SUPBEME  COnRT  OF  GEOEGU. 

Gallowajt  m.  The  Wesiern  and  Atlanlic  Railroad  Compaaj, 

tered  on  the  bench  docket  "settled,"  but  (he  like  euii^clid 
□ot  appear  on  the  iiiiuutes.  A  mere  docket  eiiliy  of  "eel- 
tied,"  cantMt  be  relied  on  to  extinguish  a  prior  judgineDt  for 
the  same  debt.  The  settled  soil  was,  when  bronght,  dooU- 
lees  intended  to  reach  the  sureties  on  the  bond,  and  if  the; 
or  the  principal  paid  any  part  or  the  whole  of  the  debt  to 
get  that  suit  settled,  the  fact  of  such'  payment  should  bin 
been  proved.  It  is  not  to  be  inferred  from  the  docket  eolrj. 
The  settletneut  of  the  secoud  suit  is  entirely  coosislent  wilt 
leaving  the  judi;ment  already  obtained  in  the  first,  un)ui(l 
and  in  full  force.  For  this  reason,  the  entry,  if  tnosrered 
to  the  minutes,  would  not,  by  itself,  have  establislied  anf- 
thiug  to  the  discredit  of  that  judgment.  * 

The  result  is,  that  the  fund  in  oontroversy  was  propeilf 
disposed  of. 

Juilgmeot  afBrmed. 


Samdel  H.  Galloway,  plaiutifF  in  error,  v».  TheWest- 
£HN  AMD  Atlantic  Bailroad  Company,  defendant  in 
error. 

1.  Under  (he  art  of  1870,  ihe  Wesiem  and  Atlanlic  Railroad  Cbrntanj  >* 
only  liable  to  be  tued,  as  a  corporation,  for  damages  sostaiaed  on  the  Uk 
of  ita  road. 

2.  Where  an  employee  of  a  railroad  com -"  —'-■"■ 

dent  10  his  employment,  the  fart  that  hi 

at  the  time  of  the  injary,  does  not  rele: 
while  running  ovei  such  other  road,  he 
panf  so  as  to  make  it  liable  for  the  in 

3.  It  was  not  error  in  the  court  to  charge 
executed  the  agreement  offered  In  evie 
all  right  to  sue  and  recover  for  injuries 
of  said  road.  Such  charge  is  merely  1 
written  instrument. 


Bleckley,  Judge,  concurring: 

I.  The  employee  of  a  railroad  company 
posses  himself  to  extraordinary  danger 
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over  the  unsafe  track  of  another  railroad.  The  corporation  does  not  in- 
sure his  safety  against  reckless  locomotion  which  he  assists  to  conduct, 
with  knowledge  that  it  lies  outside  of  his  regular  employment,  and  that  it 
is  extra  hazardous  on  account  of  the  unfitness  of  the  appointments.  He 
cannot  rightfully  presume  that  the  corporation  has  authorized,  or  will  sanc- 
tion, the  order  of  any  officer  or  agent  who  directs  business  to  proceed,  un- 
der circumstances  which  place  both  life  and  property  in  obvious  and  un- 
usual peril. 
2.  The  court,  in  construing  the  written  contract,  intimated  no  opinion  for- 
bidden by  statute ;  and  if  errors  of  construction  or  other  errors  were  com- 
mittedj  they  were  harmless,  as  the  plaintiff  barred  himself  from  recover- 
ing by  facts  to  which  he  himself  testified. 

Jackson,  Judge,  concurring : 

1.  Although  the  contract  of  plaintiff  to  take  all  risks  was,  in  its  letter,  con- 
fined to  ^e  road-bed  of  the  Western  and  Atlantic  Railroad,  yet,  when  he 
voluntarily  accompanied  a  train  run  by  the  company  which  employed  him, 
on  the  track  of  pother  company,  the  spirit  of  his  contract  to  assume  all 
risks  accompani^  him  there,  and  he  cannot  recover  for  injury  by  the  com- 
pany or  his  co-employees. 

2.  When  the  plaintiff  receives  and  retains  money  from  the  company  which 
employed  him,  on  the  faith  of  the  statement  by  him  that  he  did  not  mean 
to  sue  for  damages,  he  is  estopped  from  so  suing. 

Corporations.  Kailroads.  Contracts.  Charge  of  Court. 
Negligence.  Estoppel.  Before  Judge  Hopkins.  Fulton 
Superior  Court,    October  Term,  1876. 

Reported  in  the  decision.         , 

Collier  &  Colliebj  P.  L.  Mynatt,  for  plaintiflF  in 
error. 

Julius  L.  Brown,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendant  to 
recover  damages  for  injuries  alleged  to  have  been  sustained 
by  him  as  an  employee  of  defendant,  by  reason  of  the  negli- 
gent and  unskilful  conduct  of  the  defendant's  agent  in  run- 
ning a  certain  train  of  defendant,  conveyed  by  a  steam  loco- 
motive, upon  which  the  plaintiff  was  being  conveyed  in  the 
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performance  of  bis  duty  as  such  employee,  and  widiout  &[ilt 
on  liis  part.  To  tlie  plaintiff's  action  the  defemlant  pleaded 
Uie  general  isane  of  not  guilty,  and  a  special  contract  of  the 
plaintiff  by  which  he  agreed  to  assume  all  risks  incident  to 
his  employment.  The  defendant  also  pleaded  that  ttie  allied 
injury  complained  of  was  not  done  ujran  its  mad  but  upon 
the  Xickajack  Railroad,  and  therefore  the  defendant  was  not 
liable  therefor.  The  defendant  also  pleaded  a  selttemeot 
made  with  the  plaintiff,  in  the  nature  of  an  accord  and  satis- 
faction, for  the  injury  complained  of  Ou  the  trial  of  the 
case,  the  jury,  under  the  charge  of  the  court,  found  a  verdict 
in  favor  of  the  defendant.  The  plaintiff  made  a  motion  for 
8  new  trial  on  the  several  grounds  therein  set  forth,  wiiidi 
was  overruled  by  ihe  court,  and  the  plaintiff  excepted. 

1.  The  plaintiff's  action  is  brought  against  the  Western 
and  Atlantic  Railroad  Company,  a  corporation  in  said  county 
of  Fulton,  alleging  that  thai  eorporaium  has  damaged  him 
SS.OOO  00. 

By  the  act  of  1870,  the  Western  and  Atlantic  Railroad  b 
liable  to  be  sued  as  a  cor|>oration  in  any  county  through  which 
the  road  rune,  for  any  cause  of  action  to  which  it  may  become 
liable  afler  the  execution  of  the  lease  thereof.     Although  it  is 
not  alleged  in  what  county  through  which  the  road  mns,  the 
injury  complained  of  was  do:te  by  the  defendant  to  the  plain- 
tiff, it  may  be  fairly  inferred  from  the  plaintiff's  decUration, 
that  he  sues  for  an  injury  done  to  him  by  the  defendant  on ' 
its  road,  inasmuch  as  he  allies  th 
tic  Railroad  Company,  a  corporatio 
baa  damaged  him  95,000  00.     Bu 
fendant,  as  a  corporation,  was  not 
plaintiff  for  the  cause  of  action  fo 
leas  the  injury  was  done  him  by  tl 
some  one  of  the  counties  throngh 
defendant  is  liable  for  injuries  d< 
road  by  the  negligent  conduct  of 
legal  effect  of  the  plaintiff's  suit, 
does  not  all^e,  in  express  terms,  in 
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jory  complained  of  was  done  on  the  defendant's  road,  but  such 
is  its  legal  effect,  in  view  of  the  powers  and  liabilities  gf  the 
Western  and  Atlantic  Railroad  Company  as  a  corporation. 
The  uncontradicted  evidence  in  the  record  is,  that  the  injury 
complained  of  was  not  done  on  the  defendant's  road,  but  on  the 
Nickajack  Railroad,  a  road  over  which  the  defendant  had  no 
control,  so  far  as  the  evidence  in  the  record  shows. 

2.  The  plaintiff  sues  the  defendant,  as  a  corporation,  for 
damages  for  an  injury  done  by  it  to  him.  The  evidence  is, 
that  the  injury  complained  of  was  done  by  another  corpora- 
tion having  no  connection  with  the  defendant,  and  it  is  in- 
sisted by  the  plaintiff,  that  because  the  injury  was  done  to 
him  by  that  other  corporation,  that  the  instrument  executed 
by  him  on  the  14th  of  March,  1873,  by  which  he  agreed  to 
assume  all  risks  incident  to  his  employment  by  the  corpora- 
tion of  the  Western  and  Atlantic  Railroad,  has  no  application, 
and  constitutes  no  valid  defense  for  the  latter  corporation.  If 
the  plaintiff  is  to  be  considered  as  having  been  injured  on  the 
road  of  the  Nickajack  corporation,  for  the  purpose  of  avoiding 
his  agreement  with  the  Western  and  Atlantic  corporation,  on 
the  ground  that  the  former  is  a  separate  and  distinct  corpora- 
tion, on  what  principle  is  it  that  the  Western  and  Atlantic  cor- 
poration is  to  be  made  liable  for  injuries  sustained  by  the 
plaintiff  on  the  road  of  the  Nickajack  corporation?  It  would 
seem  that  if  the  plaintiff  was  in  the  employ  of  the  Western 
and  Atlantic  corporation  when  injured  on  the  road  of  the 
Nickajack  corporation,  so  as  to  make  the  Western  and  Atlan- 
tic corporation  liable  therefor,  that  his  agreement  with  the 
latter  corporation  would  be  binding  upon  him ;  he  cannot 
claim  that  he  was  injured  on  the  road  of  the  Nickajack  cor- 
poration for  the  purpose  of  avoiding  his  agreement  with  the 
Western  and  Atlantic  corporation,  and  at  the  same  time  seek 
to  make  the  Western  and  Atlantic  corporation  liable  for  that 
injury.  If  the  plaintiff  was  in  the  employ  of  the  Western 
and  Atlantic  corporation  at  the  time  he  was  injured  on  the 
road  of  the  Nickajack  corporation,  and  the  Western  and  At- 
lantic corporation  is  liable  for  that  injury,  then  his  agreement 
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with  the  latter  corporatiuD,  wliicli  was  in  evidence  at  tlie  trial, 
woiil(^  be  a  bar  tu  iiU  recovery.  If,  however,  the  plaintiff  ku 
ID  the  employ  of  the  Western  and  Atlantic  corporation  wliea 
be  was  injured  on  the  road  of  tlie  Nickajack  corjioratioii,  and 
he  was  there  with  tlie  train  of  the  Westt^rn  and  Atlantic  cor- 
poration by  its  consent  and  authority,  slill  the  plaintifiT  would 
not  be  entitled  to  recover  under  the  evidence  in  the  reconl. 
The  plaintiff  himself  stales  that  he  went  on  thetntinat  uigbi, 
knew  that  the  road  was  unsafe  and  dangerous,  and  told  the 
conductor  so;  therefore,  it  was  his  fault  to  go,ou  the  train  at 
night  and  take  the  risk,  when  he  knew  the  road  was  nusafe 
auil  dangerous. 

3.  There  was  no  error  in  the  chai^  of  the  court  to  the 
jury  in  relation  to  tlie  written  agreement  of  the  plaintiSl 
The  court  only  stated  to  the  jury  what  was  the  l^.il  effect  of 
the  writleii  instrument  as  it  was  hia  duty  to  have  done,  iusleatf 
of  shirking  hia  respousibilily  oiT  upon  the  jury  in  that  re- 
spect. The  court  left  it  to  the  jury  to  say  whether  the  plain- 
tiff ex^uted  the  instrument  in  writing,  offered  in  evident*, 
and  if  he  did,  told  them  what  was  tlie  l<>gal  eSV-ct  thereof. 
What  lias,  or  haa  not  been  proved,  ia  one  thing;  the  legel 
effect  of  a  written  inatrument  when  offered  in  evidence,  ia 
quite  another  ami  different  thing.  In  any  view  which  we 
have  been  enabled  to  take  of  this  case,  the  verdict  of  thejory 
was  right  and  we  will  not  disturb  it. 

Let  the  judgcnent  of  the  court  below  be  affirmwt. 

Bleckley  and  Jackson,  Judges,  concurred  as  set  forth 
in  the  head-notes. 


Levy  Meyers,  trustee,  plaintiff 
Mtrhell,  defeuda 

t.  A  covenant  by  a  lessee  to  place  the  prem 
repair,  and  to  keep  them  so  during  his  term 
to  relam  them  in  like  condition  and  repair, 
if  the  stipulations  of  the  ci 
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2.  A  covenant  to  make  any  repairs  required  by  the  proper  municipal  autbori* 
ties,  for  the  safety  or  convenience  of  vessels  lying  at  the  demised  wharf, 
is  not  broken  by  failure  to  make  repairs  ordered  by  such  municipal  tuthori- 
ties  to  prevent  injury  to  the  river. 

3.  When  the  deed  of  lease  pdints  out  the  repairs  which  the  lessee  is  to  make, 
as  indicated  in  the  two  preceding  notes,  no  additional  duty  of  repairing  or 
improving  is  cast  upon  the  lessee  by  a  stipulation  in  the  same  deed,  that  in 
no  event  is  the  lessor  to  be  held  bound  or  liable  for,  or  chargeable  with,  any 
repairs  or  improvements,  whatsoever,  upon  the  premises ;  nor  by  the  further 
stipulation  therein,  that  all  improvements  put  by  the  lessee,  upon  the  prem- 
ises, during  the  term,  shall  become  the  property  of  the  lessor,  without 
charge  to  him,  and  shall  not  be  removed  by  the  lessee.  These  provisions 
of  the  deed  do  not  oblige  the  lessee  to  carry  his  repairs  and  improve- 
ments beyond  what  may  be  needed  for  ''  serviceable  condition,"  and  what 
may  be  required  by  the  authorities  for  the  "  safety  or  convenience  of  ves- 
sels lying  at  the  wharf." 

4.  There  being,  in  the  record,  no  sufficient  evidence  that  the  premises  were 
ever  out  of  "  serviceable  condition  '^  whilst  the  lessee  was  under  obligation 
to  repair,  or  that  any  call  upon  him  was  made  to  repair  for  the  "  safety  and 
convenience  of  vessels,"  the  verdict  of  the  jury  was  correct,  aud  the  mo- 
tion for  new  trial  was  properly  denied. 

Contracts.  Lease.  Landlord  and  tenant.  Before  Judge 
Tompkins.  Chatham  Superior  Court.  February  Terra, 
1876. 

Arnold,  trustee,  brought  assumpsit  against  Myrrell,  on  the 
oovenants  ooutained  in  a  deed  of  lease  of  a  certain  wharf  in  the 
city  of  Savannah.  The  declaration  contained  two  counts,  the 
first  upon  the  following  covenant,  and  its  breach  : 

"  1st.  And  the  said  party  of  t^e  second  part  doth  also 
covenant  for  himself,  his  heirs,  etc.,  to  place  said  demised 
premises  in  serviceable  conditi(m  and  repair,  and  to  keep 
them  in  such  serviceable  condition  and  repair  while  he  con- 
tinues to  occupy  the  same  and  during  the  continuance  of  this 
lease,  and  to  return  the  same  to  the  said  party  of  the  first 
part,  his  executors,  etc.,  in  such  serviceable  condition  and 
repair  at  the  end  and  expiration  of  this  leaKe.'^ 

2d.  The  second  oauut  was  upon  the  following  covenant, 
and  its  breach  : 

*' And  that  any  repairs  required  by  the  commissioners  uf 
pilotage  for  the  safety  or  convenience  of  vessels  lying  at  said 
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wharf,  shall  be  maHe  aod  completed  by  the  said  party  ot  the 
second  part  at  his  owd  proper  cliai^,  and  that  in  do  event 
shall  tlie  said  party  of  the  first  part,  during  the  cnntionance 
of  this  lease,  be  held  bound,  or  liable  for,  or  chained  with  any 
repairs  or  improvements  whatwever  npon  the  said  demised 
premises." 

Damages  were  laid  at  J5,000  00. 

The  defendant,  besides  tiie  general  issue,  pleaded  that  Ui'e 
wharf  had  been  rebuilt  instead  uf  being  repaired,  and  he  was 
not  liable  therefor  under  liis  two  covenants. 

On  the  trial,  the  plaintiif  introduced  the  following  evidence : 

Ist.  The  lease  containing  the  covenants,  which  also  pro- 
vided  that  all  improvemenls  put  by  the  lessee  upon  the 
premises  during  iha  term  should  become  the  property  of  the 
lessor,  without  ciiai^  to  him,  and  should  not  be  removed  by 
the  lessee. 

2d.  A  certified  copy  of  an  order  from  the  mayor  and  alder- 
men of  Savannah,  acting  as  commissioners  o^"  pilotage,  wiiich 
was  subalanlially  as  follows :  "That  the  owners  of  the  wharf 
should,  witiiin  thirty  days,  begin,  well  and  sufficiently,  ac- 
cording to  the  opiuioa  of  the  surveyors  duly. appointed,  to 
repair,  and  wiih  reasonable  diligence  continue  to  repair,  such 
wharf,  which,  in  the  opinion  of  said  surveyors,  'should  be 
repaired  to  prevent  injury  to  the  river.' "  The  following  ex- 
tract from  the  report  of  said  surveyors  describes  the  wharf 
referred  to:  "Goodwin  &  Meyers' wharf  needs  a  number  of 
additional  piles,  new  cap  logs,  ioi«t  fionrinD-.  Tt  ahnnld  be 
rebuilt." 

3d.  Proof  of  notice  sent  by  ] 
a  copy  of  the  order  and  requirii 
proof  that  the  latter  &iled  to  d 
repaired,  in  conformity  to  the  < 
tially  rebuilding;  that  this  wa 
that  the  oost  to  plaintiff  was  j 
of  the  condition  of  the  wharf 
thorities  was  given,  it  could 
repaired  without  being  rebuilt. 
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The  evidence  for  defendant  was,  in  brief,  as  follows :  The 
wharf  was  an  old  one  when  the  lease  b^an,  but  was  in  a  ser- 
viceable condition  for  the  uses  to  which  it  was  generally  ap- 
plied. Defendant  had  repairs  made  from  time  to  time,  keep- 
ing it  '^  in  serviceable  condition/'  and  left  it  in  as  good  condi- 
tion generally  as  when  he  received  it. 

The  jury  found  for  defendant.  Plaintiff  moved  for  a  new 
trial,  on  the  following,  among  other  grounds  : 

Ist  Because  the  court  charged,  substantially,  as  to  each  of 
the  two  covenants,  that  the  obligation  imposed  on  defendant 
did  not  include  re-building  the  wharf — that '' repairing  does 
not  mean  re-building,'^  and  refused  to  charge  the  contrary. 

2d.  Because  the  verdict  was  contrary  to  law  and  evidence. 

The  motion  was  overruled,  and  plaintiff  excepted. 

Whilst  the  case  was  pending  before  the  supreme  court, 
'Arnold  died,  and  Meyers,  his  successor,  was  made  a  party 
plaintiff  in  his  stead. 

West  &  Cunningham  ;  A.  T.  Akerman,  for  plaintiff  in 
error. 

A.  B.  Smith,  for  defendant. 

Bleckley,  Judge. 

We  recognize  the  doctrine  that  the  tenant  must  perform 
his  covenant,  though  to  do  eo  may  involve  re-buihling.  But 
this  case  had  a  proper  result,  inasmuch  as,  according  to  the 
evidence,  or  to  the  decided  weight  thereof  at  least,  no  breach 
of  the  covenant  occurred.  It  was  not  made  to  appear,  by  a 
preponderance  of  evidence,  that  the  wharf  was  not  kept  and 
returned  in  "  serviceable  condition."  Neither  was  it  made  to 
appear  that  any  repairs  were  called  for  by  the  munici)>al  au- 
thorities "for  the  safety  or  convenience  of  vessels  lying  at 
the  wharf."  It  would  be  an  unwarrantable  expansion  of  the 
covenant  to  hold  that  repairs  demanded  for  the  broad  pur* 
pose  of  "  preventing  injury  to  the  river,"  were  to  be  made  by 
the  tenant  in  addition  to  those  for  which  he  expressly  stipu- 
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lated.  The  repairs  which  he  engaged  to  tn«ke  were  those  only 
that  were  neoessaiy  fur  the  objects  distiDCtly  Bpecified.  On 
the  obligatioD  to  perTorm,  eveo  to  tlie  extent  of  re-builiUagr 
See  6  Term,  650;  3  Vesey,  34;  4th  Camp.,  275;  Sb^ 
Touohs.,  173;  3  Saunders,  422,  n.  2;  4  McCord,  431:3 
Denio,  294 ;  5  Barb.,  666 ;  22  Ala.,  382 ;  36  Miss.  R  618 ; 
Comyn  L.  &  T.,  202;  Taylor  L.  &  T.,  sections,  357,  360, 
364 ;  16  Mass.,  238;  3  Kent  Com.,  467,  468 ;  Chitty  odCoo- 
tracts,  336;  Broom's  Maxims,  233;  3S  Cal.,  416. 
Judgment  affirmed. 


A.  C.  TnoOLB,  plaintiff  in  error,  t».  John  W.  Toggle,  ad- 
ministrator, defendant  in  error. 

.  t.  Upon  the  trial  of  an  issue  whether  a  convejaoce  of  land  made  by  « fMin 
10  a  son  shortly  before  his  death,  for  an  alleged  consideration  of  (500  00, 
and  natural  love  EUid  affection,  of  which  the  son  had  been  in  possession  for 
many  years  befoie  such  conveyance  without  payment  of  rent,  was  intended 
as  an  advancement,  or  a  gift  for  love  and  affection,  or  a  sale  upon  a  nlo- 
able  consideralioQ,  it  was  competent  (o  shon  that  the  fathei  retunedllK 
land,  and  pwid  taxes  thereon,  for  the  year  in  which  the  conveyance  wis 
made,  and  prior  thereto. 
2.  It  was  also  competent  to  show  what  was  the  value  of  the  father's  estate  u 
Ihe  lime  of  the  conveyance.  This  fact,  taken  in  connection  with  the  niini- 
ber  of  his  children,  tended  to  illustrate  his  intenticn. 

Advancement  Evidence.  Before  Judge  Peeples.  DeEalb 
Superior  Court.    Maroh  Term,  1876. 

Reported  in  the  decision. 

L.  J.  Winn,  for  plaintiff  in  error 

Candler  &  Thomson,  for  defenc 

Warner,  Chief  Justice. 

This  was  an  appeal  from  the  coun 
county.     On  the  I3lh  of  May,  1871, 
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time  prior  to  his  death,  executed  and  delivered  a  dee<l  convey- 
ing a  certain  described  tract  of  land  to  his  son,  A.  C.  Tuggle, 
for  and  in  consideration  of  the  natural  love  and  affection  which 
he  had  and  bore  to  his  said  son,  and  in  and  for  the  considera- 
tion of  the  sum  of  $500  00  cash  in  hand  paid  by  the  said  A.  C. 
Tuggle,  the  receipt  whereof  is  hereby  acknowledged,  etc.  The 
question  in  issue  for  trial  betwen  A.  C.  Tuggle  and  the  ad- 
miuistralor  of  Lodwick  Tuggle,  was  whether  the  conveyance 
of  the  land  by  the  intestate,  wlis  intended  as  an  advancement 
to  his  son,  or  whether  he  intended  to  convey  to  him  the  abso- 
lute title  to  the  property,  either  for  natural  love  and  aflfection, 
or  for  a  valuable  consideration.  On  the  trial  of  that  if^sue, 
the  jury,  under  the  charge  of  the  court,  found  a  verdict  in 
favor  of  the  administrator,  that  it  was  an  advancement.  The 
plaintifiF^  A.  C.  Tuggle,  made  a  motion  for  a  new  trial  on  va- 
rious grounds,  which  was  overruled  by  the  court,  and  the 
plaintiff  excepted. 

It  appears  from  the  evidence  in  the  record  that  the  plaintiff 
had  been  living  on  the  land  since  the  year  1856,  up  to  the 
time  of  making  the  deed  by  his  father  to  hitn  in  1871,  with- 
out the  payment  of  any  rent  therefor.  The  evidence  as  to  the 
intention  of  his  father  in  making  the  deed  in  1871,  was  con- 
flicting. There  is  evidence  in  the  record  which  would  have 
authorized  a  verdict  for  either  party. 

1.  There  was  no  error  in  admitting  the  witness,  Jones,  to 
testify  that  the  deceased  intestate  gave  in  and  paid  tax  on  the 
land  prior  to,  and  including  the  year  1871.  Whether  the 
objection  was  made  on  the  ground  that  there  was  higher  and 
better  evidence  of  the  fiicts  sought  to  be  proved,  does  not  ap- 
pear. The  evidence  was  relevant  to  the  issue  on  trial,  in 
view  of  the  proven  facts  of  the  case. 

2.  There  was  no  error  in  admitting  in  evidence  what  was 
the  value  of  the  deceased  intestate's  estate  at  the  time  the 
deed  was  made.  That  evidence,  when  taken  in  connection 
^ith  the  proven  number  of  his  children,  was  a  circumstance 
going  to  show  what  might  have  been  the  probable  intention 
of  the  intestate  in  making  the  deed  to  the  plaintiff.     An  ad- 
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vancement,  is  any  provision  by  a  parect  to,  and  accepted  by,a 
child  out  of  hia  estate,  either  in  moaey  or  property  doling 
his  lifetime,  over  and  above  the  obligation  of  the  parrat  for 
maintenance  and  education.  Donations  from  affection,  ind 
not  made  with  a  view  of  settlement,  nor  intended  as  advince- 
inents,  shall  not  be  accounted  for  as  such :  Code,  section,  S5T9. 
Whetiiei' the  deceased  intestate,  when  he  conveyed  the  tract 
of  land  to  his  son,  in  view  of  all  the  facta  and  circumstances 
connected  with  the  transaction,  as  shown  by  the  evidence,  in- 
tended it  as  an  advancement,  was  the  question  for  the  jory  to 
decide.  In  submitting  that  question  to  the  jury,  nuder  the 
evidence  in  the  reconi,  we  find  no  error  in  the  charge  of  the 
court,  or  in  refusing  to  charge  as  requested. 

Let  the  judgment  of  the  court  below  be  affirmed. 


John  A.  Bullard,  executor,  plaintiff  in  error,  ts.  Jesse  A. 
Leaptbot  et  al,y  defendants  in  error. 

When  a  younger  JS.  fa.,  by  process  of  garnishment,  brings  money  into  conil. 
and  an  older  judgment  takes  all  the  money,  the  expetise  of  bringing  in 
the  fund,  including  reasonable  counsel  fees,  should  be  paid  out  c>f  ihc 
fund,  and  all  enpenses,  as  well  as  the  net  sam  realized  by  the  older  jndg- 
ment,  should  be  credited  on  the  older^.  j^.  The  younger  jodgment, 
realizing  no  pail  of  the  fmit  of  its  diligence,  should  pay  no  pari  of  the 
expense.  It  is  bad  enoagh  to  lose  all  the  fruit  of  its  enterprise  ud  see 
another  consume  it;  it  would  be  too  bad  (o 
it  realized  nothing;  no  part  of  the  expense 
on  the  younger  fi.  fa. 

J  udgments.  Executions.  Garn 
Johnson.  Washington  Superior 
joiimed  Term,  1876. 

Reported  in  the  opinion. 

E.   W.   CULLEK;   LaNOMADB   & 
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No  appearance  for  defendants. 

Jackson,  Judge. 

Leaptrot  held  a  younger  judgment  against  one  Riddle,  and 
by  process  of  garnishment  brought  $650  00  into  court.  Bul- 
lard  held  an  ohler  judgment  and  claimed  the  money  on  it. 
The  court  directed  the  money  to  be  paid  to  his  ji.  /a.,  after 
paying  all  expenses,  including  $100  00 attorney's  fees,  and  or- 
dered the  Nvhole  sum,  fees  and  all,  to  be  credited  on  the  older 
jl./a.  Bnllard  excepted  to  all  expenses  being  credited  on  his 
Jl./a.,  but  insisti^d  that  the  younger  j^.  /a.,  which  brought  in 
the  money  but  realized  nothing,  should  be  credited  with  its 
part,  'pro  rata^  of  ex))enses. 

We  think  that  the  court  did  right.  The  statute  is  plain — 
Code  sec.  3545 — and  the  sense  of  the  law  equally  plain. 
Bnllard  has  reaped  where  he  did  not  sow;  indeed,  he  has 
gathered  in  his  barn  what  he  neither  sowed,  reaped  or  other- 
wise labored  for.  Surely  he  ought  to  pay  the  laborer,  and 
not  insist  that  the  younger  ji.  /a.,  which  got  nothing,  should 
pay  any  part.     Its  pro  rata  of  expense  is  nothing,  because  it 

got  nothing. 

Judgment  affirmed. 


David  J.  Bailey,  next  friend,  plaintiff  in  error,  vs.  Hamil- 
ton Simpson,  sheriff,  et  at.,  defendants  in  error. 

1.  If  a  deed  by  a  husband  to  his  wife,  executed  in  1852,  vested  in  h^r,  any 
separate  estate,  the  same,  upon  her  death,  descended  to  him  as  her  sole 
heir-at-law,  unless  she  died  after  the  law  of  inheritance  was  changed  by 
the  act  of  1871-2:  Code,  section  2484. 

2.  A  child  claiming  to  share  with  the  husband  in  such  estate,  must  show, 
affirmatively,  that  the  descent  was  cast  after  the  law  was  so  changed. 

3.  Where  the  remedy  against  an  impending  sale  is  complete  by  the  interpo- 
sition of  a  claim,  injunction  is  needless,  and  the  bill  is  demurrable. 

4.  Where  injunction  is  sought  on  the  ground  of  irremediable  injury,  a  state 
of  facts  likely  to  occasion  such  injury  must  be  averred. 

Vol.  lvii.  34. 
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Deeds.  Inlieritance.  Equity.  InjuDction.  Before  Jiulge 
Habbis.    Camden  Superior  Court.     April  Term,  1876. 

Bailey,  as  next  friend  of  J.  A.  Dufoiir,  a  minor,  filed  hie 
bill,  making,  in  brief,  the  foll<uging  case: 

Mary  R.  Dufour  was  poaieased,  by  inheritance  from  her 
&ther,  (John  Bailey,)  and  by  deed  of  trust  from  her  iiiisbind, 

A.  B.  Dnfour,  of  an  undivided  thinl  interest  in  a  certain  de- 
scribed lot  of  land  in  Camden  county,  known  as  the  Wood- 
bine plantation.  By  her  death,  thin  property  passed  U>  her 
minor  son,  J.  A.  Dufour,  as  her  heir-at-law,  and  Ik  now 
holds  as  tenant  in  common  with  the  other  heirs  of  John  Bai- 
ley, deceased.  On  June  lOtli,  1873,  a  mortgage  /.  /a.  in 
fevor  of  one  Win.  Royal  against  A.  B.  Dufour,  was  levied  b^ 
the  sheriff  on  the  aforesaid  one-third  interest,  and  it  is  now 
advertised  for  sale.  Complainant  therefore  allied  that  lie 
has  no  adequate  remedy  at  law,  that  the  injuries  resulting 
will  be  irremediable,  and  prays  for  injunction  to  prevent  tbe 
sale  of  the  land,  and  for  general  relief. 

Exhibit  "  A,"  contained  a  copy  of  the^.  fa.,  with  the  en- 
try of  levy  thereon.  The  Ji.  fa.  recited  that  it  was  isBoed 
on  the  foreclosure  of  a  mortgage  on  the  land  by  A.  B.  Du- 
four to  William  Koyal,  dated  June  let,  1868. 

Exhibits  "  B  "  and  "  C,"  contained  respectively  the  notice 
of  levy  to  tenant  in  poaseesion  and  the  advertisement  of  the 
sale. 

Exhibit  "D,"  contained  an 

B.  Dufour  to  his  wile,  Mary  R 
1852.  This  instrument,  after  < 
erty,  proceds,  "  Also,  all  his  r 
in  that  tract  or  parcel  of  land 
the  Satilla  river,  known  as  the 
slaves  and  improvements  there 
quarter  interest  in  said  tract  or 
provementa  aforesaid,  being  the 
Bailey,  deceased,  of  said  county 

Defendants  demurred  to  this 
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For  want  of  equity.  2d.  Because  the  bill  was  inconsistent 
witli  itself;  it  alleged  that  Dufour  made  a  trust  deed  to  his 
wife,  but  set  out  an  ordinary  conveyance  from  husband  to 
wife  which  was  void  at  the  time  when  made. 

The' demurrer  was  sustained  and  complainant  excepted. 

S.  W.  Hitch;  J.  C.  Nichols,  by  L,  J.  Glenn  &  Son, 
fo|;  plaintilT  in  error. 

No  appearance  for  defendants. 

Blecklby,  Judge. 

Grant  that  the  deed  by  husband  to  wife  passed  tide,  the 
title  returned  to  the  husband  when  the  wife  died,  as  the  law 
of  inheritance  formerly  stood.  It  does  not  appear  that  the 
wife  died  after  the  law  was  changed,  and  the  burden  of 
making  this  appear  was  on  the  complainant.  Moreover,  if 
the  complainant  had  title,  it  could  have  been  asserted  by  the 
interposition  of  a  claim — there  was  no  need  for  injunction. 
The  all^ation  that,  without  injunction,  the  complainant's 
injury  would  be  irremediable,  is  of  no  value,  for  a  state  of 
facts  is  not  presented  from  which  such  injury  is  likely  to 
accrue.  For  aught  that  appears,  all  apprehended  injury 
might  be  prevented  by  interposing  a  claim  in  the  usual 
statutory  method. 

Judgment  ai&rmed. 


Langmade  &  Evans,  plaintifls  in  error,  vs.  Ottaway  B. 

Glenn  et  oL^  defendants  in  error. 

1.  When  attorneys  are  ruled  by  their  clients  for  money  collected,  and  not 
for  failing  to  collect,  they  cannot  be  held  to  answer,  on  that  rule,  for  more 
than  the  sum  actually  collected. 

2.  In  the  present  case,  the  attorneys  fully  accounted  for  all  the  money  they 
received,  and  the  verdict  against  them  was  not  supported  by  the  evidence, 
as  applied  to  the  rule  nisi* 
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Attorney  and  client.  Biile.  New  trial.  BePore  Judge 
Johnson.  WasUinglon  Superior  Court.  Moveuiber  AiU 
joHroed  Term,  1876. 

Ottaway  B.  Qlenn  and  Jamea  S.  Hooh,  as  administratora 
of  William  Glenn,  deceased,  rule«l  Langmade  &  Evans,  as 
attorneys  at  law,  for  money  alleged  to  have  been  collecte<)  I>y 
tlii-ra,  on  an  execntion  in  bvor  of  movants  against  Susan  S. 
Adams,  as  administratrix  of  Jordan  S.  Adams,  deceased,  and 
John  J.  Adams,  administrator  of  Benjamin  Adams,  deceased, 
security,  for  81,931  00,  with  interest  from  March  6lh,  1861. 
The  answer  of  Langmade  &  Evans  presented  the  following 
&cts: 

In  the  year  1865,  OttawayB.  Glenn  placed  in  respondents' 
hands,  for  collection,  a  note  for  $1,980  00,  signed  by  Jordan 
8.  Adams,  as  principal,  and  Benjamin  Adams,  as  security, 
both  of  the  makers  being  dead,  the  estate  of  the  latter  being 
unrepresented,  or  the  twelve  months  from  his  death  having 
not  yet  expireil,  so  as  to  authorize  suit.  Judgment  was  re- 
covered against  the  estate  nf  the  principal,  and  a  levy  made, 
out  of  which  tedions  litigation  arose,  which  resulted  ia  a  de- 
cision of  the  supreme  court  adverse  to  the  claim  represenled 
by  respondents.  Thus  all  ho|>c  was  cut  oif  of  ever  realising 
anything  from  the  estate  of  the  principal.  Suit  was  then  in- 
stituted and  judgment  recovere<l  against  the  estate  of  Benja- 
min A<lams.  A  homeslead  was 
children,  which  covered  the  entire 

In  the  year  1866,  one  James  J. 
respondents'  hands  for  collection 
Glenn,  amounting  to  about  $1,0( 
about  to  be  sued,  said  Glenn  prop« 
the  transfer  to  Kenne<ly  of  the  ch 
as  collateral  security.  The  prnpos 
notes  given  up,  and  the  transfer  m 

In  the  year  1867,  respondents 
Glenn  in  favor  of  Jamea  Burns, 
$1,006  0*3,  u)>on  which  judgment  I 
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prop<»ed  to  transfer  the  claim  against  the  Adams  estates, 
in  satisractiou  of  this  indebtedness.  Tlie  proposition  was 
accepted,  the  obligations  on  Glenn  surrendered,  and  the  trans- 
fer made. 

After  seven  years  of  litigation,  with  very  little  prospect  of 
success  in  realizing  thereon,  respondents,  with  the  full  con- 
currence and  approbation  of  Glenn,  effected  a  compromise  of 
the  claim  against  the  Adams'  estates,  by  which  they  realized 
91,550  00  in  cash,  and  an  execution  against  said  Glenn, 
amounting  to  $907  00.  The  money  thus  realized  has  been 
appropriated  to  the  claims  of  Kennedy,  and  Burns,  after  de- 
ducting counsel  fees  due  to  respondents  by  said  parties. 

Ites(>ondents  claim  that  said  Glenn  is  indebted  to  them 
$500  00  for  professional  services  for  which  they  pray  judg- 
ment. 

A  traverse  was  filed  to  this  answer,  and  the  issue  thus 
formed  was  submitted  to  a  jury. 

The  only  material  point  upon  which  the  evidence  was  con- 
flicting was  as  to  the  authority  of  respondents  to  make  the 
compromise  which  was  effected  with  the  Adams'  estates,  and 
under  the  decision  this  question  was  nut  properly  before  tlie 
superior  court  in  the  then  state  of  the  plea<lings. 

The  testimony  showed  that  all  the  money  collected  under 
the  aforesaid  compromise  had  been  paid  over  to  the  assignees 
of  Glenn,  less  one-half  thereof  retained  by  respondents,  under 
contract  with  such  assignees  for  fees. 

The  note  upon  which  the  judgment  against  the  Adams'  es- 
tate was  obtained,  was  payable  to  James  S.  Hook  and  O.  £. 
Glenn,  administrators  de  bonis  non^  or  bearer.  It  was  sued 
in  the  name  of  Glenn,  as  bearer. 

The  jury  found  for  plaintiffs  $275  00,  with  interest  from 
time  of  settlement;  they  also  found  that  the  attorney's  fees 
had  been  paid.  The  respondents  moved  for  a  new  trial  upon 
numerous  grounds,  which  may  be  condensed  into  the  one  that 
the  verdict  was  against  the  law  and  the  evidence.  The  mo- 
tion was  overrutod,  and  respondents  excepted. 
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R.  W.  Cabswell;  Lanouade  &  Evans,  for  plaiatifiii  id 
error. 

Hook  &  Webb,  for  defendants. 

Bleteley,  Jadge. 

1.  When  a  rale  is  brought,  as  this  was,  for  money  collected, 
the  actual  collectinn  measures  the  amount  to  be  accounted  for. 
When,  on  the  other  band,  the  complaint  is  of  n^lect  of  dat^ 
in  failing  to  collect,  the  measure  of  liabilitj  is  what  might 
have  been  collected  by  the  use  of  due  diligence:  7  Oeorgia 
RepoiiB,  144.  There  may  be  some  doubt  whether,  under  the 
Code,  (see  section  3946,  ei  3^.,)  the  remedy  by  rule  is  avail- 
able in  tlie  latter  case  at  all,  or  whether  the  fttilure  to  exerdse 
diligence  is  not  matter  to  be  redressed  by  action  only,  fiat 
assuming  both  matters  to  be  equally  cf^nizable  by  rule,  dnabt- 
less  both  might  be  joinetl  in  tbe  same  rule;  that  is,  the  attor* 
neys  could  be  proceeded  agatiiat  at  tbe  same  time  and  by  the 
same  process  to  compel  them  to  pay  over  so  much  as  had 
been  collecte^l,  and  to  res|>ond  for  their  failure  to  collect  more. 
But  here  there  is,  on  the  face  of  the  rule  ntst,  no  intimaUon  of 
any  default  except  withholding  *!>"  mnnev  ntllfvfW)  Tf  the 
evidence  before  the  jury  showei 

tion  of  that  money,  the  rule  w 
bave  been  dischai^ed.  It  will 
wise,  for  one  thing  and  recover 
a  court  of  record  must  show  w 
litigated.  Such  records  frequen 
in  olher  proceedings.  Thus,  tl 
and  the  judgment  thereon,  mi 
the  trial  of  an  indictment  aga 
after  a  trust  delegated. 

2.  Confining  the  rule  tn  the 
in  it,  the  uncontradicted  eviden 
accounted  with  certain  creditors 
alized,  and  that  these  creditors 
to  absorb  it,  which  debts  were 
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of  the  Adams  claim  as  collateral  security.  The  money  was 
the  produce  of  the  Adams  claim^  and  the  creditors  who  con- 
trolled the  claim  as  collateral,  had,  by  reason  of  the  assign- 
ment, Glenn's  authority  to  receive  it.  Their  right  to  it  was 
what  his  had  been  before  the  assignment  was  made,  and  as 
no  point  was  made  upon  his  authority  to  pledge  the  claim  to 
secure  his  individual  debts,  (that  position  being  conceded  in 
the  argument)  payment  to  his  assignees  should  work  the  same 
discharge  to  the  attorneys  as  payment  directly  to  him.  The 
assignees  hiving  given  Glenn  credit  for  the  whole  sum  re- 
ceived, and  remitted  a  balance  still  in  their  favor,  it  was  no 
injury  to  him  that  they  allowed  to  their  own  attorneys  one- 
half  of  the  money  as  fees.  That  these  attorneys  were  the 
same  persons  who,  as  attorneys  for  Glenn  or  for  Glenn  and 
Hook,  raised  the  money,  makes  no  dififerenoe.  There  is  no 
incompatibility  in  representing  the  owner  of  a  claim  and 
those  to  whom  the  owner  has  assigned  it,  while  in  process  of 
collection,  as  security  for  admitted  indebtedness. 
*  If  Glenn  assented  to  the  compromise  by  which  the  money 
was  realized,  he  has  uo  cause  to  complain,  for  all  that  was 
realized  has  been  accounted  for.  If  he  did  not  assent  to  it, 
proper  allegations  can  be  made  in  the  appropriate  proceeding, 
and  the  real  case,  according  to  the  &cts,  be  presented  for  trial. 
As  it  is,  we  have  a  rule  for  not  paying  over  money  collected; 
all  the  money  collected  was  realized  by  a  certain  compromise; 
that  compromise  is  repudiated  by  those  who  have  brought 
the  rule. 
Judgment  reversed. 


B.  G.  Traynham,  plaintiff  in  error,  vb.  Perry  &  Denton, 

defendants  in  error. 

When  the  case  purports  to  be  a  claim  case,  but  no  claim  affidavit  or  bond  is 
found  in  the  record,  this  court  cannot  reverse  the  judgment  of  the  court 
below  declaring  the  property  subject,  more  especially,  where  that  judg- 
ment, though  mentioned  in  the  bill  of  exceptions,  is  not  sent  up  as  a  part 
of  the  record. 
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Traynhun  vt.  Perry  &  Demon. 

Practice  in  the  Supreme  Court.     July  Term,  1876. 

Beported  in  the  opinion. 

Cbawfobd  Sl   WillHamson,  by  brief,  for  phintiff  id 
error. 

I>.  B.  Sanfobd,  by  Z.  D.  Habrison,  for  defendaat 

Bleceley,  Judge. 

Whoever  becomes  a  plaintiST  in  error  unilertakes  lo  pro- 
duce in  this  conrt  a  judgment,  and  to  prove  it  err»iin)ns  by 
the  record  and  the  law  applicable  thereto.     To  die  reconl  of 
a  claim  case,  the  affidavit  and  usually  the  bond  prescribed  by 
statute,  are  essential.     Without  these,  certainly  witliout  tlie 
former,  it  would  be  impossible  for  the  so-called  claimaat  to 
have  any  legal  judgment  in  his  favor,  either  here  or  in  the 
court  below.     Whatever  reason 
the  execution  to  proceed,  the  ord 
not  be  disturbed.     The  record 
clerk  to  be  complete.    There  is  i 
that  it  is  not  so.     It,  however,  c 
and  thus,  according  to  it,  the  pla 
arrest  the  progress  of  the  executi 
levy.     A  further  defect  in  the 
judgment  complained  of  is  no 
Tested  by  the  record,  there  is  i 
of  exceptions,  it  is  true,  states  t( 
but  if  so,  why  is  it  not  product 
exoeptions  is  to  supplement  the 
judgment  of  the  superior  court  i 
appear  in  this  court  by  the  trai 
tjficate,  in  order  to  obtain  a  reve 

Judgment  affirmed. 
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Daniel  T.  Harrison,  administrator,  plaintiff  in  error,  v%, 
Mahalable  a.  McClelland,  defendant  in  error. 

1.  The  maker  of  a  promissory  note  is  bound  personally,  though  the  word 
"  administratrix  "  be  annexed  to  her  signature. 

2.  The  surrender  of  promissory  notes  made  by  the  intestate,  is  a  sufficient 
consideration  to  support  a  personal  or  individual  note  given  by  the  admin- 
istratrix to  the  creditor  :  2^  Georgia  ReptjrtSy  242, 

3.  Though  the  notes  surrendered  were  due  prior  to  June  1st,  1865,  as  the 
note  given  by  the  administratrix  in  lieu  thereof  was  dated  and  due  in  1867, 
the  statute  of  limitations  of  1869  does  not  apply  to  it;  and  suit  brought  in 
1875,  ^^^  ^"  time,  the  note  being  under  seal. 

Administrators  and  executors.  Contracts.  Promissory 
notes.  Slatute  of  limitations.  Before  Judge  Tompkins. 
Bulloch  Superior  Court.    March  Term,  1876. 

On  February  27th,  1875,  Harrison,  as  administrator  of 
Ninian  Drummond,  brought  complaint  against  Mrs.  McClel- 
land, formerly  Mrs.  Edwards,  on  the  following  note: 

"Charleston,  8.  C,  December  29th,  1867. 
"  Two  days  after  date  I  promise  to  pay  to  Ninian  Drum- 
mond, or  order,  at  Charleston,  South  Carolina,  the  sum  of 
$326  38,  for  value  recei\sed. 
"  Witness  my  hand  and  seal. 

(Signed)  "  Mahalable  A.  Edwards,  [l.  s.] 

"  $326  38.  Administratrix:' 

The  defendant  pleaded  the  statute  of  limitations  ;  that  the 
note  was  not  given  by  her  individually,  but  as  the  adminis- 
tratrix of  John  P.  Edwards ;  and  that  it  was  given  without 
consideration  of  any  kind  moving  to  her,  but  merely  in  re- 
newal of  old  notes'  made  by  her  intestate  during  his  life,  dated 
and  due  before  June  1st,  1865. 

The  evidence  made  the  case  presented  by  the  two  last  pleas 
above  set  forth. 

The  jury  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  upon  the  following  grounds : 

1st.  Because  the  court  erred  in  charging  the  jury  as  fol- 


SUPREME  COURT  OF  GEORGIA. 


lowB :  "  ir  you  believe  from  the  evideuce  tliat  the  note  sued 
OD  was  made  and  signed  hy  ihe  defendant  as  admiDistntrix 
upon  the  estate  of  John  P.  Edwards,  and  for  no  new  oooail- 
eratioD,  but  in  lieu  of  certain  other  notes  doe  by  her  iotestatc 
in  his  lifetime,  and  jwyable  before  June  let,  1865,  then  sbeii 
liable  (if  liable  at  all  on  such  note)  as  administratrix,  and 
there  can  be  no  recovery  against  the  defendant  in  her  Individ* 
ual  capacity." 

2d.  Because  the  court  erred  in  charging,  that  if  the  note 
sned  on  was  given  in  renewal  as  above  stated,  and  suit  wu 
not  brought  thereon  before  January  Ist,  1870,  it  would  be 
barred  by  the  statute  of  limitations. 

3d.  Because  the  verdict  was  contrary  to  the  law  and  tin 
evidence. 

The  motion  was  overruled  and  the  plaintiff  excepted. 

A.  B.  Shith,  for  plaintiff  in  error. 
Rdpus  E.  Lestbb,  for  defendant. 
Bleckley,  Judge. 

The  law  of  the  case  is  presented  with  sufficient  fullness  in 
the  notes  read  from  the  bench.     The  plaiutiff  in  error  cited 
Story  on  Prom.  Xotes,  section  63 ;  I  Parsons  on  Notes  and 
Bills,  161 ;  39  Georgia  Reporia,  130 ;  McFarlin  tw.  ^tuon, 
56  Ibid.,  396 ;  Acts  of  1869,  p.  133 ;  51   Georgia  Reportt, 
107;  50/6irf.,382;  Calhway  m.    IF«>f,  July  Term,  1876 ; 
49  Ibid.,  431 ;  50  Ibid.,  382 ;  Code,  section  2915 ;  16  GWr- 
jiaiZeporfs,  382:  29 /Aid.,  700;  ' 
^'o  Reportt,  469 ;  44  Ibid.,  128  ; 
defendant  in  error  cited  1  Ves.  Sei 
Williams  on  Executors,   1512,   ii 
Wend.,  273. 

Judgment  reversed. 
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The  Lif£  Association  of  America,  plaintiff  in  error,  vb. 
Susannah  M.  Wallkb,  defendant  in  error. 

The  act  of  self-destnictidn  by  a  person  who  is  insane  at  the  time,  without 
fault  on  his  part,  is  not  suicide,  in  any  proper  sense,  if  the  insanity  be  of 
such  character  and  degree  as  to  free  the  act  from  all  immorality,  and  leave 
the  actor  entirely  blameless. 

Insurance.  Suicide.  Contracts.  Before  Judge  Tompkins. 
Chatham  Superior  Court.     February  Term,  1876. 

Mrs.  Waller  sued  out  an  attachment  against  the  Life  Asso- 
ciation of  America,  based  on  a  policy  of  insurance  on  the  life 
of  her  husband,  A.  R.  Waller. 

On  the  trial,  the  evidence  made,  in  brief,  the  following  case: 
Waller's  life  was  insured  by  defendant,  for  the  benefit  of 
his  wife  or  other  legal  holder  of  the  policy,  in  the  sum  of 
$5,000  00.  One  of  the  conditions  of  the  policy  was  that 
'Mf  the  insured  shall  die  by  suicide  during  the  continuance 
of  this  policy,  said  Life  Association  will  pay  to  the  legal 
holder  of  this  policy  its  net  present  value  at  the  date  of  such 
death,  as  computed  by  the  American  Experience  Table  of 
Mortality,  and  four  and  one-half  per  cent,  interest."  On 
May  Slst,  1875,  he  died  by  his  own  hand,  shooling  himself 
in  the  head  with  a  pistol.  In  the  opinion  of  witnesses,  who 
knew  him  well  and  saw  him  frequently  just  before  his  death, 
he  was  insane  at  that  time.  The  evidences  of  insanity  were 
numerous;  he  was  alternately  melancholy,  excited  and  ab- 
stracted; would  interrupt  conversations  by  complaints  of  his 
troubles,  his  failure  in  planting  and  his  disgrace^  though^  in 
fact,  his  planting  was  generally  successful,  his  financial  condi- 
tion prosperous,  and  his  social  and  business  relations  pleasant. 
Sometimes  he  seemed  unconscious  of  the  presence  of  others. 
He  frequently  said  that  he  was  in  great  pain  and  could  not' 
live  long.  Two  or  three  weeks  before  his  death,  he  sent  for 
a  friend,  statel  his  exi)ectation  of  death  and  asked  that  the 
latter  would  assist  his  wife  in  winding  up  his  affairs,  though 
he  seemed  in  no  dauger.     In  the  coarse  of  the  conversation, 
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he  said  that  he  had  dj'spepsia,  but  the  real  trouble  was  "  liere," 
(touching  hU  head)  and  tliat  there  was  somethitig  wrong  on 
his  mind;  afterwards  be  burst  into  tears  without  apparent 
cause.  Twice  in  couversation,  when  the  subject  of  selfnle- 
struction  was  mentioned,  he  expressetl  his  abhiirrenoe  of  it; 
one  of  these  conversations  was  witiiia  an  hour  of  iiis  death. 
From  Saturday,  May  29th,  to  Monday  the  31st,  be  st«nied 
much  disturbed,  scarcely  ate  or  slept,  was  very  restless  and 
melancholy.  On  Satunlay  night  he  became  frightened  by  a 
note  which  he  had  receiveil  from  his  employer  in  regard  to 
one  of  tiie  plantations  which  he  was  managing,  had  Ins  buggy 
brought  out,  and  in  company  witli  a  friend  8tart«<l  at  a  furious 
pace  to  the  plantation.  On  the  road  he  changed  his  mind, 
and  returned  home  with  equal  spee^l.  Next  morning  this 
friend  and  anuliier  (both  being  at  Waller's  house)  were  dis- 
cussing the  state  of  his  mind  and  the  necessity  of  having  him 
watched,  when  lie  came  into  tlie  room,  and  dropped  into  a 
chair,  saying,  "My  God!  I  cannot  stand  this  thing;  it  will 
kill  me."  Soon  after,  in  company  with  one  of  these  [parties, 
be  drove  to  the  plantation  several  miles  distant,  making  an 
appointment  to  meet  the  other  tlie  same  evening.  On  the 
road  he  expressed  to  his  companion  tlie  belief  that  it  would 
be  his  last  ride.  The  latter  said  tiiat  be  saw  no  reason  why 
it  should  be  so,  unless  Waller  died  by  his  own  hand.  He 
thereupon  said  that  would  never  be.  In  less  than  au  hour 
after,  they  arrived  at  the  plantation;  Waller  lay  down  on  a 
bed;  his  companion  leflhim  for  a  moment,  heard  a  pistol-shot, 

returned  and  found  Waller  wil 

through  the  head.  His  phys 
ject  to  malarial  fever  and  dyf 
ease  may  produce  insanity. 

Evidence  was  also  introduc 
the  policy,  computed  by  the  A 
$109  62. 

The  jury  found  for  the  p 
moved  for  a  new  trial  on  the  f 

1st.  Because  the  verdict  wa 
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2d.  Because  tlie  court  admitted  evidence  of  Waller's  in- 
sanity. 

3<1.  B<»cause  the  court  charges!  that  "if  the  jury  find  from 
the  evidence  that  A.  R.  Waller  died  by  his  own  han<l  while 
in  a  fit  of  insanity,  they  must  find  for  the  plaintifT  in  the 
amount  of  the  policy." 

The  motion  was  overruled,  and  defendant  excepted. 

Jackson,  Lawton  &  Bassinger,  for  plaintiff  in  error. 
West  &  Cunningham,  for  defendant. 

Bleckley,  Judge. 

The  Code  (section  2822)  and  the  contract  alike  declare  that 
suicide  shall  make  the  policy  void.  What  is  suicide?  The 
meaning  of  a  word  <lepends  less  upon  a  derivatitin  than  upon 
usai>e.  The  former  indicates  what,  according  to  sound  schol- 
arship, the  word  ou^ht  to  mean,  but  the  latter  determines 
more  <lirectly  what  it  does  mean.  A  word  may  be  more  com- 
preliensiveor  less  comprehensive  than  the  term  or  terms  from 
which  it  was  derived.  It  may  drop  attributes  which  they  in- 
cludeil,  or  grasp  some  which  they  did  not  include.  Again, 
many  words  are  used,  sometimes  in  a  proper,  and  at  other 
times  in  an  improper  sense,  both  of  them  well  sanctioned  by 
custom.  Thus,  we  say  that  an  idiot  cannot  make  a  will ;  and 
that  the  will  of  an  idiot  is  void.  In  the  first  of  these  propo- 
sitions, the  word  \oill  includes  all  the  attributes  requisite  to 
validity;  in  the  second  it  does  not,  for  otherwise  the  so-called 
will  could  not  be  void.  A  will  in  the  latter  sense  is  no  will 
in  the  former.  A  somewhat  similar  diversity  exists  in  the 
use  of  the  word  suicide;  and  hence  it  is  almost,  if  not  quite, 
an  allowable  expression  to  say,  that  the  suicide  of  A  was  not 
suicide  The  real  question  is,  which  is  the  proper,  and  which 
is  the  improper  sense  of  the  term?  Johnson's  dictionary  de- 
fines it  thus:  "Self-murder,  the  horrid  crime  of  destroying 
one's  life."  Walker's  dictionary  gives  exactly  the  same  defi- 
nition.    Webster's  dictionary  defines  it  thus:   "The  act  of 
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will,  he  will  dispose  of  his  life  by  suicide.  He  selects  a  fit 
iostrument  for  his  purpose,  and  uses  it  fitly,  just  as  he  did  iu 
respect  to  the  materials  for  writing.  Though  by  reason  of 
bis  malady  he  kuows  nothing  of  good  and  evil,  he  can  still 
apply  the  law  of  cause  and  effect.  He  remembers  that  a  loaded 
pistol  may  be  dischare^ed  by  pulling  the  trigger,  and  that  a 
bullet  in  the  brain  will  produce  death.  With  a  distinct  pur- 
pose to  kill  himself,  a  purpose  as  easily  formed,  perhaps,  ill 
particular  cases  of  insanity,  as  the  intention  to  take  food  or 
drink,  nay,  in  some  cases  it  may  be  impossible  not  to  form  it, 
he  fires  the  fetal  shot  and  dies.  The  result  is  a  so-called 
suicide,  but  not  a  real  one.  The  physical  properties  are  all 
present,  but  the  essential  moral  property  is  absent.  The 
solemn  writing — ^the  signing,  sealing  and  attestation  are  com- 
plete, but  there  is  no  will.  It  might  as  well  be  decided  that 
the  pistol  murdered  the  man,  as  that  he  committed  ''  self- 
murder,  the  horrid  crime  of  destroying  one's  life." 

In  suicide,  proper,  there  must  be  a  moral  element,  and  the 
presence  of  that  depends  upon  whether  the  man  is  so  far 
rational  as  to  be  able  to  discern  the  difference  between  right 
and  wrong.  If,  from  disease  or  misfortune,  he  is  so  utterly 
irrational  as  to  be  equally  innocent  with  or  without  attempt- 
ing the  forbidden  violence,  he  is  not  a  moral  agent,  and  his 
act  is  that  of  a  mere  animal  that  has  lost  the  instinct  of  self- 
preservation.  Would  it  be  suicide  for  a  sleeper  to  dream  of 
death,  to  desire,  in  his  dream,  to  die,  and  to  gratify  the  desire 
by  carefully,  while  still  asleep,  selecting  and  applying  appro- 
priate means  for  the  destruction  of  life  ?  In  insanity,  the 
reason  sleeps  while  the  body  wakes ;  and  the  reason  is  the  man. 

We  ars  aware  that  there  is  a  strong  current  of  modern  de- 
cision, both  English  and  American,  against  applying  any 
moral  test  whatever  to  cases  of  alleged  suicide,  in  the  law  of 
life  insurance.  But  we  believe  that  the  true  doctrine  was 
announced  by  the  Supreme  Court  of  the  United  States,  ia  Life 
Insurance  Company  w.  Terry,  15  Wall.,  580.  See,  also,  8 
New  York,  299;  7  Heiskell,  567;  26  La.  An.,  401;  55 
Georgia  RepwtSy  103;  41  Ibid.,  338. 
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Tlie  l&w  (if  the  main  question  being  as  above  indicated,  ibe 
verdictof  the  jitiy  was  what  it  ought  to  have  been  under  sncli 
convincing  evidence  as  the  record  ooutaius.  Tliis  viewcoa- 
trols  the  case,  and  ends  it. 

Juilgment  alGrtiied. 


Orviixe  Barber,  plaintiff  in  error,  t>8.  Elisua  8.  Terrexl, 
defendant  in  error. 

The  discovery  of  evidence  which  is  irn 
even  probably  change  the  result,  doi 
■3  would  warrant  the  Sustaining  of  a 
adjoiunment  of  the  Court  at  which  ll 

New  trial.  Evi«1ence.  Eefi 
Superior  Court.     March  Term 

Reported  in  the  decision. 

E.  C.  KiK.vEBREW,  for  plaii 

James  L.  Brown;  P.  B. 
M.  W.  Lewis,  for  defendant. 

Wabneb,  Chief  Justice. 

Tliis  was  a  motion  for  a  nen 
the  3921st  section  of  the  Code 
cose."  It  appenrs  from  the  t 
that  (he  claim  case  between  th 
I^rior  court  of  Greene  county, 
on  was  found  subject  to  the  pi 
was  brought  to  this  court  by  v 
ary  term  thereof,  1875,  the  jud 
atlirnied:  See  Barber  vs.  Terrt 
At  the  March  term  of  the  coti) 
motion  for  a  uew  trial  on  the 
trial  of  the  case,  and  siuoe  tli 
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therein  by  this  court,  that  certain  notes  have  been  found  which 
were  referred  to  on  the  former  trial,  given  by  the  defendant  in 
fi,  fa,  to  the  claimant,  on  whicii  there  was  a  credit  of  02,- 
500  00,  which,  it  is  alleged,  was  the  consideration  for  tlie  house 
and  lot  in  dispute.  It  appears  from  the  record  of  the  evi- 
dence on  the  former  trial,  that  the  claimant  was  allowed  to 
offer,  and  did  offer,  testimony  in  relation  to  the  notes  now  al- 
leged'to  have  been  found  since  the  trial,  as  well  as  to  the 
$2,500  00  credit  thereon,  as  the  consideration  for  the  house 
and  lot  in  controversy,  so  that  the  newly  discovered  testimony 
would  be  merely  cumulative  of  that  which  was  introduced  on 
the  former  trial  of  the  case.  Besides,  if  the  notes  now  found 
with  the  credit  thereon,  had  been  introduced  on  the  former 
trial,  instead  of  proving  the  contents  thereof,  it  is  not  even 
probable  that  it  would  have  produced  a  different  result  in 
view  of  the  otiier  evidence  in  the  record. 

Let  the  judgment  of  the  court  below  be  af&rmed. 


BuBRELL  Gardner,  trustee,  d  al.^  plaintiffs  in  error,  vs. 
E.  C.  Granniss,  administrator,  defendant  in  error. 

(Jackson,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

X.  After  service,  appearance,  and  pleading  to  the  merits,  with  no  other  plea, 
it  is  too  late,  at  the  trial,  for  the  defendant  to  make  objection  to  the  man- 
ner in  which  he  has  been  brought  into  court,  or  to  the  jurisdiction  of  the 
court  over  his  person. 

2.  After  the  sole  defendant  in  an  action  of  ejectment  has  died,  and  another 
defendant  has  been  brought  in,  and  has  pleaded  to  the  merits,  the  action 
may  proc^d  as  to  the  latter,  without  making  the  representatives  of  the 
former  a  party. 

3.  When  one  of  the  parties  to  a  special  or  collateral  issue,  tried  during  the 
pendency  of  the  main  case,  is  now  dead,  and  his  representatives  are  not 
before  the  court,  the  supreme  court  wUl  not,  on  a  writ  of  error  brought  by 
a  person  who  was  not  then  a  party  to  the  case,  examine  the  proceedings 
had  upon  the  trial  of  that  issue. 

4.  The  verdict  on  an  issue  of  forgery,  made  up  and  tried  under  the  Code, 
section  2712,  is  no  evidence  against  a  defendant  subsequently  made  a 
party  to  the  ejectment  at  the  instance  of  the  plantifif;  more  especially,  if 

Vol.  lvii.  35. 
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the  plainlifT  proceeds  against  the  new  derendant  foi  tnesnt  profits,  as  well 

as  for  the  premises  in  dispute. 

5.  An  affidavit  which  was  used  in  (he  canse,  in  cotmeclian  with  the  imtc  of 
forgery,  by  the  original  defendant,  cannot,  sokly  bccaosc  it  was  so  used, 
be  read  to  the  jury  lo  affect  a  defendant  who  was  not  then  a  pai^,  and  who 
did  not  become  1  party  voluntarily. 

6.  A  witness  who  read  an  original  record  before  it  was  destroyed,  may  testify 
that  a  defective  probate  (such  as  now  appeals  on  the  deed  itself)  was  upon 
the  record  ;  notwithstanding  an  official  copy,  made  from  the  record  before 
destruction,  sets  forth  the  deed  as  recorded  without  any  probate  annexed. 

7.  Where  both  parties  claim  to  have  derived  title  from  the  same  person,  the 
plaintiff  througha  deed  from  him,  and  the  defendant  through  a  deed  haa 
his  administrator,  and  where  the  defendant  attacks  the  plaintiff's  deed  as  a 
forgery,  the  last  will  of  such  person,  duly  probated,  which  disposes  of  other 
lands  but  makes  no  disposition  or  mention  of  the  land  dow  in  question,  i* 
admissible  in  evidence  for  the  plainliif,  as  tending  to  show  non-claim  bj 
the  testator ;  the  will  bearing  date  later  than  the  deed  in  controvert.  Hut 
the  will  does  not  expressly  declare  the  intention  of  the  testator  to  dispose 
of  all  of  bis  estate,  weakens  its  force  as  evidence,  but  does  not  nsdcr  it 
wholly  inadmissible. 

8.  A  deed  mote  than  thirty  years  old  at  the  time  of  trial,  is  an  ancient  docs- 
mem,  though  it  was  under  thirty  when  the  suit  was  commenced.  Socha 
deed,  fair  on  its  face,  coming  from  the  proper  custody,  with  a  defective 
probate  by  one  of  the  subscribing  witnesses,  whose  handwriting,  in  his  at- 
testing  signature  to  the  deed  itself,  is  proved  to  be  genuine,  and  with  in 
entry  of  recording  on  the  deed  (also  proved  to  be  genuine)  made  by  the 
clerk  who  was  in  office  at  the  time  the  entry  bears  dale,  which  date  is  more 
than  thirty  years  antei^or  lo  the  trial,  is  admissible  in  evidence,  though  the 
other  attesting  witness  is  stiU  alive  and  accessible,  and  is  not  examined  by 
ihe  party  offering  the  deed,  and  though  no  actual  possession  of  the  laud 
under  the  deed  was  ever  held,  ihe  land  haviifg  been  vacant  when  the  deed 
purports  to  have  been  executed,  and  having  remained  vacant  for  nineteen 
yean  thereafter. 

9.  If  a  deed  essential  to  the  plaiDtiff's  titli 
for  the  defendant. 

10.  Any  circumstance  which  would  place 
upon  his  guard,  and  induce  serious  inqui 
of  a  prii^r  unrecorded  deed.  And  a  yon 
acquires  no  preference  by  being  recordei 

11.  Where  a  person  claiming  to  be  the  on 
an  action  of  ejectment  which  was  inslitu 
or  tenant  then  in  actual  possession,  presc 
is  measured  by  the  length  of  possession 
the  time  [hat  elapsed  from  then  Ull  the  I. 

12.  A  defendant  in  ejectment  is  not  liable 
own  entry,  by  those  under  whom  he  clai 
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profits  chargeable  to  himself,  he  claims  credit  for  improvements  made  by 
his  predecessors,  such  improvements  must  first  answer  for  the  profits  taken 
by  those  who  erected  them. 

13.  Where  the  statute  of  limitations  as  to  mesne  profits  (Code,  section  3058; 
46  Georgia  Reports  \  i20y)  is  not  pleaded,  the  account  may  be  taken  for  the 
whole  period  during  which  the  defendant  has  been  in  perception  of  the 
profits  as  against  the  plaintiff's  title. 

14.  Mesne  profits  will  not  be  denied  the  plaintiff  solely  because  the  defend- 
ant, by  clearing  and  improving  the  premises,  has  made  the  premises  more 
valuable  than  they  were  when  he  entered. 

15.  Unless  a  request  to  charge  is  all  legal  and  pertinent,  the  court  is  not  bound 
to  give  any  part  of  it. 

Ejeotinent.  Practice  10  the  Superior  Court.  Pleadings. 
Waiver.  Parties.  Practice  in  the  Supreme  Court,  Evi- 
dence. Will.  Ancient  documents.  Deeds.  Registry.  No- 
tice. Prescription.  Mesne  profits.  Statute  of  limitations. 
Charge  of  Court.  Before  Judge  Clark,  Lee  Superior  Court. 
Marcii  Term,  1876. 

In  February,  1868,  Oranniss,  as  the  administrator  of  Ken- 
nedy, brought  ejectment  against  John  Herron  for  lot  of  land 
one  hundred  and  forty-four,  in  the  thirteenth  district  of  Lee 
county,  and  for  mesne  profits.  Herron  died  in  1870.  At  the 
March  term,  1871,  of  Lee  superior  court,  an  order  was  passed 
reciting  his  death;  that  James  Gardner,  of  Richmond  county, 
was  the  real  defendaut  and  directing  that  he  be  served  with 
a  copy  of  the  declaration  and  process  twenty  days  before  the 
next  term  of  the  court  Service  was  accordingly  perfected  on 
September  1st,  1871.  In  October,  1872,  service  was  again 
perfected  on  Gardner  and  on  his  wife.  They  appeared  and 
pleaded  the  general  issue  and  title  by  prescription. 

The  plaintiff  showed  a  regular  chain  of  title  from  the  state 
to  himself.  One  link  consisted  of  a  deed  from  Theodocius 
Cook,  tiie  original  grantee,  to  John  Fergerson,  executed  in 
presence  of  Sarah  Cook  and  Smith  Cook,  dated  April  19th, 
1834,  and  recorded  November  29th,  1837,  upon  the  follow- 
ing probate : 
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"  Georgia — Monroe  Cocsty  : 

"  Persoaally  came  before  rae.  Smith  Cook,  who  being  AiAj 
swnrn,  says  that  he  saw  Theodocius  Co<fk  sign  the  within  deed 
for  the  purpose  therein  mentioned,  an<]  that  Sarah  Cook,  by 
making  her  mark,  subscribed  as  a  witness  to  said  deed,  and 
that  the  said  Smilh  Cook  did  also  sign  his  name  as  a  witaess 
to  the  same.  (Signed)  SMITH  ■  COOK. 

"  Sworn  to  and  subscribed  isefore  me, 
this  19lh  April,  1834. 

"  J.  Febgerson,  /.  P." 

The  plaintiff  also  proved  by 
facts :  The  land  in  controversy 
nntil  purcliased  by  Bartlett  in 
1853  or  1854.  The  latter  clean 
and  cultivated  it  until  his  death 
went  into  possession,  as  his  son- 
uiitil  the  present  time.  Herron 
at  the  time  this  suit  was  brought 
from  $1  00  to  $2  00  per  acre  pe 
and  1867  was  wortli  about  $4  0 
now  about  one  hundred  and  tv 
$5  00  per  acre  to  clear  it.  Im{ 
$300  00. 

The  defendants  showed  a  r^i 
Cook,  as  administrator  of  Theot 
The  deed  from  the  administrator 
1852,  and  recorded  on  the  next  c 

They  also  showed  by  Sarah 
she  never  witnessed  the  deed  fro 
gerson. 

Plaintiff  introduced  thepetitio 
at  the  April  term,  1858,  in  whic 
to  show  that  the  deed  from  The 
gerson  was  a  for^ry ;  that  he  t 
who  purports  to  be  one  of  the 
never  ^igneil  the  same.     Theref 
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be  required  to  file  said  original  deed  in  the  clerk's  office  for 
the  use  of  defendant,  to  be  attached  to  interrogatories  to  be 
submitted  to  witnesses  for  the  purposes  aforesaid. 

Also,  tlie  affidavit  of  Sarah  Wilder,  formerly  Sarah  Cook, 
made  in  support  of  such  petition,  to  the  effect  that  in  the 
spring  of  the  year  1834,  Fergerson  purchaseil  of  Theodocius 
Cook  a  lot  of  land  in  the  tenth  district  of  Early  county,  num- 
ber three  hundred  and  forty-four,  and  that  she  witnessed  the 
deed  to  that  lot ;  that  Cook  refused  to  sell  the  lot  in  contro- 
versy ;  that  she  never  witnessed  a  deed  to  that  lot,  and  that 
if  any  such  instrument  be  produced,  with  her  name  tliereon 
as  a  witness,  it  is  a  forgery. 

Also,  the  depositions  of  Theodocius  Cook,  grand-son  of  the 
maker  of  the  deed,  proving  the  signature  of  Smith  Cook,  and 
that  he  died  in  Henry  county  in  1838  or  1839. 

Also,  an  affidavit  made  by  the  defendant  Herron,  attacking 
the  aforesaid  deed  as  a  forgery,  and  the  proceedings  had  there- 
on, at  the  September  term,  1869,  resulting  in  a  verdict  sus- 
taining the  genuineness  of  the  deed. 

In  order  to  lay  the  necessary  foundation  for  the  introduc- 
tion of  such  deed  as  an  ancient  document,  plaintiff  introduced 
Mr.  Sneed,  an  attorney  at  law,  who  testified  that  a  short  time 
before  the  institution  of  this  suit,  Kennedy,  then  in  life,  and 
his  client,  gave  him  the  Fergerson  deed,  and  the  others  read 
in  evidence,. as  constituting  the  chain  of  title  under  which  lie 
claioied  the  lot  in  controversy;  that  these  deeds  have  been  in 
his  possession  and*  in  that  of  his  associate  counsel,  from  then 
until  now;  that  socm  after  the  commencement  of  this  suit 
the  Fergerson  deed  was  submitted  to  the  court  for  inspection  ; 
that  a  short  time  after  the  deposition  of  Mrs.  \Yilder  was  re- 
turned, the  first  trial  was  had,  and  her  evidence  used  thereon 
bv  the  defendant. 

William  C.  Gill  testified,  in  substance,  as  follows:  On  the 
day  Bartlett  obtained  title  to  this  lot  from  Williams,  lie  asked 
witness  to  go  and  attest  the  deed  as  a  justice  of  the  peace; 
witness  then  told  Bartlett  that  there  was  another  deed  from 
the  drawer  for  the  lot,  and  he  replied  that  he  knew  all  about 
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it;  lie  was  safe,  as  he  got  a  warranty  from  Williams,  who  was 
a  wealthy  mao  ;  saw  the  Fergerson  deed  on  record  in  1851, 
and  feels  sure  that  the  probate,  as  now  on  the  deed,  was  re- 
corded there,  for  it  was  something  strange  to  him ;  saw  Wil- 
liams in  Griffin  in  1853.  He  complained  of  Bartlett's  not 
paying  him  for  the  land.  He  stated  that  the  Fergerson  deed 
was  a  forgery,  and  that  he  had  told  Bartlett  all  about  it 

David  A.  Vason  and  W.  A.  Hawkins  testified,  in  substance, 
as  follows:  Bartlett,  before  purchasing,  employed  them  to  in* 
vestigate  the  title  to  the  lot  in  controversy.  They  found  the 
record  of  the  Fergerson  deed.  There  was  no  probate  of  record. 
If  it  was  there,  it  did  not  follow  the  deed  as  a  part  thereof. 
They  had  a  certified  copy  made  by  the  clerk,  which  they  now 
have  in  court.  They  advised  Bartlett  that  this  was  an  irreg- 
ular registry,  was  not  legal  notice  to  any  one,  and  that  he 
could  safely  purchase.  He  bought,  and  afterwards  sold  to 
Jordan.  Witness,  Yason,  was  called  on  by  Bartletfc  to  see 
Jordan  in  reference  to  the  sale.  Jordan  stated  that  lie  had 
heard  that  there  was  another  deed  of  record,  and  he  did  not 
wish  to  pay  for  this  lot  unless  the  title  was  good.  Witness 
explained  to  him  the  f^cts,  and  stated  that  he  and  Haw- 
kins both  agreed  that  the  defective  record  did  not  afiect 
his  title.  He  replied  that  he  was  satisfied  there  was  no  dan- 
ger, but  he  did  not  wish  to  have  a  law-suit,  but  that  if  Bart- 
lett would  secure  him  from  trouble  and  danger  he  would  imj 
for  the  lot.  This  was  done  and  the  trade  consummated. 
Neither  of  witnesses  represented  the  presedt  defendants  until 
they  were  served  in  October,  1872.  The  entry  of  record  on 
the  Fergerson  deed  was  in  the  handwriting  of  the  then  clerk 
of  the  superior  court.  Grardner  was  notified  of  the  snit  against 
Herron,  but  neither  appeared  nor  employed  counsel.  Neither 
he  nor  his  wife  ever  resided  in  Lee  county. 

The  plaintiff  also  introduced  the  will  of  Theodocius  Oook, 
executed  on  August  26th,  1834,  and  admitted  to  probate  on 
the  17th  of  the  following  September.  It  consisted  of  tlifee 
items;  the  first  asserted  that  he  owed  no  debts;  the  second 
disposed  of  lot  number  one  hundred  and  forty-thr^  in  the 
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third  district  of  Henry  county ;  the  third  dispose<1  of  certain 
rents  and  debts  due  to  him. 

The  remaining  facts,  so  far  as  material,  will  be  found  in  the 
opinion. 

The  jury  found  for  the  plaintiff  the  premises  in  dispute, 
$2,178  00,  mesne  profits,  and  costs  of  suit. 

Defendants  moved  for  a  new  trial  on  the  following  grounds : 

Ist.  Because  the  court  erred  in  allowing  plaintiff  to  dis- 
continue said  case  as  to  Herron,  and  to  make  Gardner  and 
his  wife  sole  defendants  therein,  it  appearing  that  Herron 
died  in  1870;  tliat  they  were  not  served  with  a  copy  of  the 
declaration  until  October,  1872,  and  that  tiiey  then  resided, 
and  still  reside,  in  Richmond  county,  Georgia;  also  in  hold- 
ing that  this  court  had  jurisdiction  over  them,  that  service  as 
to  them  was  regular,  and  in  allowing  plaintiff's  case  thus  to 
proceed. 

2d.  Because  the  court  erred  in  allowing  the  affidavit  of 
Mrs.  Sarah  Cook  to  be  read  in  evidence  by  ]>laintiff,  without 
any  proof  of  its  execution  or  having  laid  the  foundation  for 
it,  and  in  holding  that,  as  it  had  been  used  by  defendant, 
Herron,  to  sustain  an  application  to  require  plaintiff  to  file 
his  deed  in  office,  it  could  now  be  used  by  plaintiff  as  evi- 
.dcnce. 

3d.  Because  the  court  erred  in  allowing  Gill  to  testify  that 
the  probate  to  the  Fergerson  deed  was  upon  the  record,  as  a 
]>art  of  said  deed,  when  he  inspected  it  in  1851,  although  it 
was  not  contained  in  the  certified  copy  of  the  record  made  by 
the  keeper  thereof  in  1853,  before  the  records  were  destroyed 
by  fire. 

4th.  Because  the  court  erred  in  allowing  said  deed  to  go  to 
the  jury  as  an  ancient  document  upon  the  evidence  of  Sneed 
and  Gill — Sneed  stating  that  the  deed,  with  others,  was  placed 
in  his  hands,  as  an  attorney,  by  Kennedy  as  one  of  the  deeds 
under  which  the  latter  claimed  the  land,  it  not  being  thirty 
years  old  at  the  time  of  the  suit  in  1858,  and  there  being  no 
evidence  of  possession  of  the  land  thereunder. 

5th.   Because  the  court  erred  in  allowing  said  deed  to  be 
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placed  in  evidence  upon  the  defective  probate,  and  witlioat 
proof  of  its  execution. 

6th,  Because  the  court  erret]  in  admilting  evideocc  to  prove 
the  death  and  hand-writing  of  Couk,  one  of  tlie  subecribing 
witnesses  to  the  Fergerson  deed,  the  evidence  of  Sarah  Cook, 
the  other  subscribing  witness,  being  in  ootirt  denying  that 
she  ever  witnessed  the  execution  of  the  same,  and  in  allowing 
the  deed  tu  go  to  the  jury  u()on  such  proof. 

7th.  Bi>cause  tlie  court  erred  in  allowing  the  verdict  and 
judgment  upon  the  issue  of  forgery  made  on  the  Fci^rson 
deed,  to  be  introduced  in  evidence,  it  appearing  that  these  de- 
fendants were  not  made  parties  un^l  long  after  the  trial  uf 
that  issue. 

8t)i.  Because  the  court  erred  in  refusing  to  chai^  the  fol- 
lowing requests : 

"(1.)  If  you  believe,  from  the  evidence,  that  the  deed  from 
Cook  to  Fergerson,  dated  19th  of  April,  1834,  is  a  forgery, 
then  you  will  find  for  the  defendants,  the  rule  of  law  being 
that  the  plaintiff  must  recover  on  the  strength  of  his  own 
title,  and  not  upon  the  weakness  of  the  defendants'  litle. 

"(2.)  In  determining  whether  the  deed  is  a  foi^ry  or  aot, 
you  will  look  to  the  evidence  on  that  issue.  The  wituesaea 
to  a  deed  must,  in  all  cases,  be  produced  when  it  is  in  the 
power  of  the  party  to  produce  them.  If  the  witnesses  can- 
not be  produce<l,  then  it  may  be  proved  by  their  hand- 
writing, but  to  show  a  perfect  execution  of  a  deed,  signing, 
sealing  and  delivery  are  nil  essential.  The  hand-writing  of 
the  witnesses  and  maker  being  the  next  grade  of  evidence 
after  attesting  witnesses,  if  they  hav  _  "  '  '^.^iH  ^^KK*ri \-jrL'^~ »— _f 
natures  of  all  the  witnesses  and  thV 
ion  of  other  persons  that  the  Iiandl 

the  witnesses  is  secondary,  and  car   -ijp^^^^gg^f^^^jfr^'' 
sence  of  stronger  and  better  evidenc^^^^^  "  --  ^  -- 

is  an  ancient  document  does  not  relio^ 
as  a  forgery. 

"(3.)  If  yon  believe  that  Theod| 
and  that  Joab  Cook  took  out  letta 
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tained  an  order  to  sell  the  land  and  did  so,  that  it  was  bought 
at  suci)  sale  by  Bartlett,  sold  to  Jordan^  and  the  deeds  re- 
corded within  twelve  months  after  their  execution,  then  unlchS 
Jordan  had  notice  of  the  outstanding  title  in  Fergerson^then 
the  second  deed  will  take  the  title;  and  the  fact  that  he  read 
the  original  record  of  this  deed,  or  was  informed  that  such 
was  on  the  record,  would  not  be  such  notice  as  the  law  re- 
quires, or  such  as  would  affect  his  title. 

"(4.)  The  issue  made  by  Herron,  the  sole  defendant,  on  the 
feet  of  the  deed  of  Theodocius  Cook  being  genuine,  and  the 
verdict  thereon,  does  not  bind  any  but  parties  and  privies  in 
estate  and  laW;  aiid  if  Gardner  was  not  a  party  at  the  time, 
and  did  not  know  of  or  participate  in  said  trial,  tlien  he  can 
submit  evidence  befpre  you  as  to  its  being  a  forgery ;  and  if 
you  believe,  notwithstanding  said  verdict,  that  the  deed  is  a 
forgery,  you  ought  to  find  for  the  defendants. 

"(5.)  The  plaintiff  in  this  case  can  only  recover  upon  the 
demise  of  Kennedy,  and  if  you  believe  that  Gardner  and  the 
children  were  not  made  parties  until  1872,  (at  that  time  Her- 
ron being  dead  and  his  administrator  not  being  a  party)  then 
the  statute  of  limitations  continued  to  run  as  to  Gardner  and 
the  children  ;  and  if  more  than  seven  years  elapsed,  then  the 
plaintiff  cannot  recover. 

"(6.)  If  you  believe,  from  the  evidence,  that  Jordan  went 
into  possession  of  the  lot  of  land  under  a  deed  from  Bartlett, 
continued  to  occupy  and  clear  for  more  than  seven  years,  that 
Gardner  and  the  children  went  into  possession  under  Jordan, 
and  the  time  is  more  than  seven  years  from  Jordan's  entry 
until  the  suit  was  commenced  against  the  Gardners,  then  you 
ought  to  find  fur  the  defendants.'' 

9th.  Because  the  court  erred  in  refusing  to  charge  the  fol- 
lowing request  of  defendants'  counsel :  *'If  you  are  satisfied, 
from  the  evidence,  that  the  lot  of  land  is,  by  reason  of  the 
improvements  placed  upon  it  by  defendant,  more  valuable 
than  it  would  be  in  the  forest,  then  the  plaintiff  is  not  enti- 
tled to  recover  any  mesne  profits." 

10th.  Because  the  verdict  was  contrary  to  law,  contrary  to 
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the  evidenoe,  and  without  evidence  to  support  it,  and  deci- 
deilly  against  tlie  weiglit  of  tlie  evidence. 

lltb.  Because  the  verdict  for  meroit  profits  is  excessive, 
witliout  evidence  to  support  it,  and  against  the  law  and  the 
cliarge  of  tlie  court. 

12th,  Because  the  court  erred  in  allowing  plaintiff  to  prove 
the  claim  for  meene  rents  from  1853,  against  tlieee  defeDdants, 
the^  having  bad  no  oounection  witli  tlie  case  until  tliey  were 
served  with  a  copy  of  the  declaration  in  October,  1872,  [De> 
fendants'  counsel  insrsteil  that  if  the  court  had  jurisdiction  of 
them  upon  the  question  of  title  to  the  land,  it  had  not  npoa 
the  suit  fur  rent  or  damages,  they  residing  in  Richmond 
county.] 

13th.  Because  the  court  erred  in  admitting  in  evidence  ft 
oertifie:!  copy  of  the  will  of  Theodocius  Cook,  it  not  a|)pear- 
ing  from  tlie  will  that  the  testator  intended  to  dispose  of  all 
his  estate, 

14th.  .  *  •  *  . 

16th.  «  •  •  *  . 

16th.  *  ♦  •  *  * 

17th.  Because  t)te  court  erred  on  the  trial  of  the  collateral 
issue  as  to  tlie  Fergeraon  deed  being  a  forgery,  at  a  previous 
term,  on  the  various  grounds  set  forth  in  the  bill  of  excep- 
tions filed,  pendente  lite,  which  is  made  a  part  hereof,  (These 
exceptions  came  up  as  a  [mrt  of  the  record.) 

ISth,  Because  the  verdict  was  oontrflrv  tn  law  and  the  evi- 
deuce,  and  against  the  weight  of  i 

19th.  Because  the  court  erred  i 
you  are  satisfied,  from  the  evidenc 
he  was  served,  was  overseer  for  Gi 
the  suit  in  his  own  name,  or  perm 
by  way  of  defense,  and  that  Ga 
then  the  question  of  whether  the 
son  was  a  forgery  or  not,  was  not 
tice  affected  Gardner  and  he  was 
dered  by  the  jury  on  the  issue  of 
not  the  overseer,  or  if  he  did  not 
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defend  in  his  namej  or  Gardner  did  not  know  of  these  facts, 
if  they  existed,  then  it  is  for  the  jury  to  say  whether  or  not 
the  deed  was  a  forgery. 

^' If  you  believe  that  Herron  was  Gardner's  overseer  at  the 
time  he  was  served,  in  1858,  that  he  made  defense  or  allowed 
others  to  do  so  in  his  name,  and  Gardner  had  notice  of  these 
facts,  the  statute  of  limitations  set  up  by  defendants  ceased  to 
run  from  the  date  of  the  filing  of  the  suit,  and  Gardner  must 
show  seven  years  adverse  possession  prior  to  such  filing;  but 
if  Herron  was  not  overaeer,  or  did  not  defend  or  allow  his 
name  to  be  used  for  defense,  or  if  these  facts  existed  and  Gard- 
ner did  not  know  of  them,  then  the  statute  of  limitations  did 
run  in  favor  of  Gardner,  from  the  time  his  adverse  posses- 
session  commenced,  until  the  service  on  him  in  1872. 

"The  deed  from  Cook  to  Ferguson  is  illegally  recorded, 
and  for  all  purposes  may  be  considered  as  not  recorded  at  all. 
It  is  no  notice  to  a  bona  fide  purchaser  who  records  his  deed 
within  twelve  months;  and  if  the  purchaser,  with  no  other 
notice  than  the  illegally  recorded  deed,  records  his  deed  with- 
in twelve  months,  his  deed  takes  priority  over  the  deed  ille- 
gally recorded.  But  if  Williams,  Bartlett  and  Jordan,  had 
actual  notice  of  the  Fergerson  deed,  or  had  such  other  notice 
as  to  put  a  reasonably  cautious  man  on  inquiry ;  if  they  saw 
the  deed  on  record,  or  if  they  had  such  notice  as  to  make 
them  act  with  reference  to  it,  that  is,  if  they  had  such  notice 
as  to  make  them  take  unusual  precaution,  as,  for  instance, 
being  unusually  cautious  as  to  the  solvency  of  their  warran- 
tor, and  relying  more  on  this  than  on  the  strength  of  their 
title,  or  demanding  security  before  consummating  the  trade 
for  the  land,  then  they  are  charged  with  notice  of  Fergerson's 
deed,  and  though  it  is  illegally  recorded,  they  gain  nothing 
by  recording  their  deed  within  twelve  months.  If  plaintiff 
is  entitled  to  recover,  he  is  entitled  to  recover  mesne  profits 
from  commencement  of  suit  to  date,  afler  deducting  the  value 
of  improvements  and  the  increased  value  of  the  land  over 
and  above  improvements,  on  account  of  them.'' 

The  motion  was  overruled,  &nd  defendants  excepted. 
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Yason  &,  Davis;  W.  A.  Hawkins,  fur  plaiatifTs  io  error, 

R.  F.  Lyon,  fur  defendant. 

Bleckley,  Judge. 

Cook  acquired  the  land  b^  grant  from  the  atate,  and  was  the 
common  source  from  which  both  parties  claimed  to  have  de- 
rived title.  The  plainttfT'a  chain  commence*]  with  a  deed 
from  Cook  to  Fergerson,  dated  in  1834,  and  recorded,  on  a 
defective  probate,  in  1837.  The  genuineness  of  this  deed  waa 
in  question.  The  defendants'  chain  commenced  with  a  deed 
from  Cook's  administrator  to  Williams,  dated  and  duly  re- 
corded in  18S2.  The  action  was  commenced  in  1858  aguost 
Herron,  who  died  in  1870,  and  whose  representatives  have 
never  been  made  parties.  The  Gardners  were  brought  in  as 
parties  defendant,  at  the  plaiDtiff's  instanoe,  in  1871. 

1.  The  Gardners  resided  in  Richmond  county.  In  the 
first,  and  again  in  the  twelfth  ground  of  the  motion  for  new 
trial,  the  [loiut  is  presented,  tliat  such  residence  deprived  the 
court  ill  Leeofjurisdictionas  tothem.  The  firet  ground  makes 
the  further  point,  that  the  service  upon  them  was  not  valid. 
But  they  Irad  appeared  and  pleaded  to  tlie  merits,  without  ob- 
jecting either  to  the  jurisdiction  or  the  service.  At  the  trial, 
they  were  too  late  with  these  objections.  We  do  not  taUmate 
that  urging  them  at  the  first  opportunity,  would  have  been 
attended  with  success.  Ejectment  has  to  be  brought  in  the 
county  where  the  land  lies,  and  generally  the  recovery  of 
mane  profits  must  be  had,  if  bad  at  all,  in  the  same  action: 
See  Code,  sections  3403,  5119,  3356,  3357;  22  Georgia  Btr 
^)ort«,  572,  with  which  compar      ' 

to  introduce  new  defendants,  | 
out  restriction  as  to  their  resit 

2.  The  first  ground  of  the 
moreover,  that  the  action  waf 
defendant,  and  in  that  state  wa 
these  latter  were  committed  to 
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selves,  when  they  became  parties  and  pleaded  to  tlie  merits. 
Not  until  after  that  occurred,  was  the  case  "  discontinued,"  as 
it  is  called  in  the  record,  with  resfiect  to  the  former  defend- 
ant. When  the  Gardners  were  upon  the  record  as  parties  and 
at  issue  wih  the  plaintiff  on  the  merits,  they  were  parties,  to 
all  intents  and  purposes ;  and  they  did  not  cease  to  be  so, 
though  the  action  was  allowed  to  drop  as  against  the  deceased 
and  his  estate.  Ejectment  can  be  tried  as  to  defendants  who 
are  alive,  without  calling  in  the  representatives  of  a  deceased 
defendant:  13  Georgia  RepoHsy  282;  44  Ibid,,  514  ;  Co<le, 
sections  3441,  3444.  If  it  should  be  thought  that  the  gen- 
eral rule  state<l  in  the  latter  of  these  two  sections  of  the  Code, 
does  not  apply  to  ejectment,  because  this  class  of  actifms  is 
specially  provided  for  in  the  former  section,  the  criticism  may 
be  accepted  with  little  or  no  detriment  to  our  present  ruling, 
which  is  based  chiefly  on  the  fact,  that,  though  the  original  de- 
fendant was  already  dead  when  the  Gardners  were  brought 
in,  they  suffered  themselves  to  become  parties  without  objec- 
tion, and  made  up  fon trial  issues  between  themselves  and  the 
plantiff  which  could  be  fully  and  correctly  tried  without  other 
parties,  especially  without  the  representatives  of  their  own 
own  overseer. 

3.  The  seventeenth  ground  of  the  motion  for  new  trial,  re- 
lates to  alleged  errors  embraced  in  a  bill  of  exceptions  filed 
and  entered  pendente  lite.  These  matters  grew  out  of  the 
special  issue  of  forgery,  raised  and  tried  whilst  the  deceased 
defendant  was  living,  and  l)€fore  the  Gardners  were  brought 
into  the  case.  For  the  trial  of  that  special  issue  to  be  re- 
viewed, it  is  essential  that  the  parties  to  it  should  be  here,  by 
themselves  or  their  legal  representatives.  Death  has  removed 
one  of  them,  and  his  place  cannot  be  fille<l,  except  by  his  ex- 
ecutor or  administrator. 

4.  The  s|)ecial  issue  of  forgery  involved  the  deed  from 
Cook  to  Fergerson,  one  of  the  dee<ls  essential  to  the  plaintiff's 
ultimate  recovery.  The  issue  was  found  in  favor  of  the  deed. 
The  admissibility  and  effect  of  that  finding,  in  the  subsequent 
trial  of  the  main  case,  are  points  presented  in  the  seventh 
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gruunil  of  tlie  motion  for  new  trial,  ttnd  in  the  fourth  request 
to  charge,  set  out  in  tlie  eighth  groun<],  and  in  the  chai^  as 
given,  set  out  in  the  nineteenth  ground  of  the  motion.  The 
Gardners,  it  will  be  remc  mbered,  were  not  (lartit^  to  the  Bwit, 
or  to  the  special  issue,  when  the  latter  was  tried,  and  tli«re  la 
no  evidence  that  they  had  coiicerued  themselves  with  the  liti- 
gation or  taken  any  part  in  its  management.  The  same  rea- 
son  which  prevents  them  fmm  having  this  writ  of  error  ap- 
plied to  the  proceedings  that  took  place  on  the  issue  of  forgery, 
preventa  them  from  being  affected  by  those  proceedings,  or  by 
the  verdict  rendered  in  thesame.  Not  beingeutitled  to  purge 
the  result  of  error,  supposing  it  to  contain  any,  they  are  not 
bound  to  abide  it.  If  they  had  voluntarily  become  parties, 
they  might  be  held  to  have  adopted  the  case  as  they  tound-il; 
but  they  were  brought  in  by  the  plaintiff,  who  seeks,  not  only 
to  recover  of  them  the  land,  but  to  make  tiiem  liable  for 
meme  profit*).  Though  a  recovery  of  the  land  from  the  orig- 
inal defendant  might  have  been  a  recovery  thereof  bb  to  them 
also,  (see  47  Gear ffia Reports,  540 ;  &3/6id-,94,)  thelikernle 
would  not  hold  as  to  mesne  profits.  A  judgment  for  tht«e 
against  their  overseer  could  not  have  been  collected)  out  of 
(hem  or  their  pro[)erty.  The  truth  is,  that  when  a  plaintiff 
JD  ejectment  discovers  that  his  suit  is  against  a  mere  tenant, 
overseer,  or  agent,  he  has  tiie  option  to  bring  in  the  defend- 
ant's principal  or  landloni,  or  not,  as  he  may  elect.  And  if 
he  desires  to  bind  tlie  latter,  conclusively,  even  by  the  final 
judgment  as  to  the  possession  or  the  title,  it  would  be  &r 
better  to  bring  him  in,  when  practicable,  before  tliat  judgment 
is  rendered.  IT,  moreover,  be  seeks  to  bind  or  affect  him  br 
an  interlociitory  verdict,  order  or 
mon  him  early  enough  to  let  him 
the  making  of  it.  We  think  the 
issue  of  forgery,  was  not  even  adn 
Gardners  after  the  main  case  had  1 
overseer.  The  plaintiff  should  no 
full  fniitsof  a  full  trial,  and  yet  trj 
he  try  some  of  his  case  with  one 
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with  others,  withotit  the  presence  of  the  first  or  of  his  legal 
representatives. 

6.  The  second  ground  of  the  motion  for  new  trial  relates  to 
the  affidavit  of  Sarah  Cook.  Her  evidence  was  introduced 
by  the  Gardners  to  prove  the  deed  a  forgery.  The  plaintiff,  to 
contradict  her  or  affect  her  credit,  read  in  evidence  an  affidavit 
made  by  her,  aud  which  had  been  used  in  this  litigation  by 
the  deceased  defendant  to  sustain  his  application  to  require 
the  deed  to  be  filed  in  the  clerk's  office.  It  was  admitted 
(probably  because  it  had  been  so  used)  by  the  court,  though 
proof  of  its  execution  was  not  made,  and  though  no  founda- 
tion for  it  as  impeaching  evidence  was  Iai<l ;  that  is,  as  we  in* 
fer,  it  was  not  exhibited  or  read  to  her,  nor  was  her  attention 
call^  to  its  contents.  As  the  affidavit  purported  to  have 
been  made  in  this  state,  it  needed  no  proof  of  execution  other 
than  that  afforded  by  the  official  attestation  of  an  officer  au- 
thorized  to  administer  oaths.  But  unless  the  statements  in  i 
were  "made  under  oath  in  connection  with  some  judicial  pro- 
ceeding,'' the  foundation  should  have  been  laid  :  Code,  section 
3872.  That  making  the  affidavit  was  connected  with  a  judi- 
cial proceeding,  would  not  be  inferable  from  the  use  of  it ; 
unless  the  use  had  been  by  the  person  or  persons  now  to  he 
affected  by  the  inference.  Such  an  affidavit  is  not  like  an- 
swers to  interrogatories,  which  latter,  being  necessarily  m<id€ 
in  connection  with  some  judicial  proceeding,  would  fall  with- 
in the  terms  of  the  Code,  whether  ever  used  in  the  proceed- 
ing or  not.  The  affidavit  now  under  consideration,  may  have 
been  made  with  no  reference  to  this  or  anv  other  case,  but  be- 
ing  in  existence  and  adapted  to  the  purpose,  may  have  be- 
come connected,  for  the  first  time,  with  the  proceeding,  when 
it  was  used  or  filed. 

6.  The  third  ground  of  the  motion  for  new  trial  makes  the 
point,  that,  when  there  is  in  evidence  a  certifie<l  copy  of  a  deed, 
taken  in  1853,  from  the  record  since  destroyed,  parol  evi- 
dence is  not  admissible  to  show,  that,  in  1851,  a  defective  pro- 
bata, such  as  now  appears  on  the  original  deed  itself,  was  upon 
the  record ;  that  both  the  deed  and  the  probate  were  recorded 
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together.  The  officially  cerlified  copy,  made  in  1853,  gave 
no  probnie,  and  was  silent  as  to  any.  The  witness  who  read 
the  reconi  in  1851,  read  the  probateas  well  as  the  deed.  We 
do  not  see  that  there  is  here  any  inconBistency  or  contradic- 
tion. But  suppose  there  was,  is  the  record  of  a  deed  withoat 
])robale,  or  evpn  witli  a  defective  probate,  an  official  record  at 
all  ?  And  if  not,  can  the  confenis  of  the  record  be  proved, 
before  or  after  destruction  of  the  book,  by  a  certified  copy? 
Can  the  clerk  nutlienticate  the  copy  of  a  record  which  the  law 
did  not  authorize  liim  or  his  predecessor  in  office  to  make? 
Instead  of  the  copy  now  said  to  be  superior  to  the  parol  evi- 
dence  being  the  excludive  evidence  of  what  appeared  in  the 
book,  a  grave  queslion  might  be  raised  whether  its  rank  is 
not  lower,  iustead  of  higher,  than  that  of  the  parol  evidence: 
1 1  Qeorg'ui  Reports,  636. 

7.  The  thirteenth  ground  of  the  motion  fur  new  trial  com- 
plains of  the  reception  in  evidence  of  Owik's  will,  erecutwl 
later  than  the  date  of  the  deed  to  Fergerson — the  deed  said 
to  be  a  forgery.  The  will  disposes  of  other  land  bnt  is  silent 
as  to  this.  The  reason  of  ttie  silence  might  l>e,  that  he  had 
conveyed  the  land  by  the  dee<l  in  question.  True,  it  might 
be  something  very  different;  an,  that  he  foi^ot  some  of  his 
propertv,  or  desired  to  die  testate  as  to  some  but  not  as  to  all. 
Though  the  will  may  be  slight  evidence,  we  think  it  was 
relevant,  and  therefore  admissible:  44  Gewffia,  615,  (2.) 

8.  The  fourth,  fifth  and  sixth  grounds  of  the  motion  for 
new  iriul,  make  the  question  whether  there  was  evidence 
enough,  and  of  the  right  kind,  to  admit  the  disputed  deed  in 
evidence  as  an  ancient  document.  The  deed,  if  genuine,  was 
less  than  tliirty  years  old  when  tl 

was  i)ast  that  age  at  the  time  of 
evidence  depends,  as  a  general  r 
at  the  time  it  is  ollei-etl  and  recei^ 
ally  say,  this  was  not  evidence  lit 
not  come  in  now,  or,  this  was  ad 
is  admissible  still.  A  witness  oni 
competent;  a  document  not  well 
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authenticated ;  a  particular  fact,  in  one  state  of  circumstances, 
maj  be  no  evideuco,  and  in  another  and  later  state,  the  best 
of  evidence.     At  the  time  of  trial,  the  deed  was  old  enough 
to  testify  for  itself,  and  not  until  then  did  it  come  forward  to 
make  its  testimony  heard.     Till  fit  to  speak,  it  was  silent.     It 
came  from  the  proper  custody,  and  was  fair  on  its  face.     The 
handwriting  of  one  of  the  subscribing  witnesses  was  proved; 
that  is,  his  attesting  signature  was  shown,  presumptively,  to 
be  genuine.     There  was,  on   the  deed  itself,  a  defective  pro- 
bate by  that  witness,  or  purporting  to  be  by  him.     On  the 
deed,  too,  was  an  entry  of  recording, -dated  more  than  thirty 
years  before  the  trial,  and  both  written  and  signed  by  the 
clerk  who  was  in  office  at  the  time  the  entry  bore  date.     True, 
the  other  subscribing  witness  was  alive   and  accessible;  in 
fact,  was  examined  by  the  adverse  party  in  opposition  to  the 
deed.     But  was  it  necessary  to  call  her  to  prove  the  deed,  in 
addition  to,  or  in  place  of,  the  corroborated  evidence  adduced? 
Because  one  of  the  subscribing  witnesses  to  an  ancient  deed 
can  be  produced,  or  is  present,  must  he  be  examined  ?     Must 
he  be  examined,  though  the  deed  be  ancient,  and  though  it 
be  known  that  his  testimony  will  tend  to  overthrow,  rather 
than  to  establish  it?     There  seems  to  be  some  authority  to 
the  contrary  :  Code,  section  3837;  3  Phil.  Ev.,  Cowen  &  Hill, 
note  937,  p.  1356;  iiid.,  note  910,  p.  1396.     What  a  sub- 
scribing witness  testifies  may  be  contradicted :  18  Georgia  Re- 
ports, 40,  350.    The  point  was  urged  that  actual  possession 
of  the  land  at  some  time  under,  or  in  pursuance  of  the  deed, 
would  be  necessary  to  admit  the  writing  as  an  ancient  docu- 
ment.    Tiiat  might  be  so  if  the  good  appearance,  the  date, 
and  the  custody,  of  the  paper  were  all.     But  in  this  case  there 
was  more;  tiiere  was  satisfactory  evidence  that  the  deed  ac- 
tually existed  and  had  passed  through  the  clerk's  office  more 
than  thirty  years  before  the  trial,  and  there  was  some  evi- 
dence, such  as  the  handwriting  of  an  attesting  witness,  tend- 
ing to  show  actual  execution.     Besides,  it  appeared  that  there 
was  no  adverse  possession  at  the  date  of  the  deed,  nor  for 
nineteen  years  thereafter.     The  following  authorities  may  be 
Vol.  Lvii.  36. 


SUPREME  COURT  OF  GEORGIA. 


consulted  on  tliia  question  :  I  Kelly,  651  ;  8  Qeorgia  ReporU, 
201(8);  12  im.,  267;  13  Ibid.,  6^8;  28  Ibid..  406;  29 
Ibid.,Zbb;  31  Ibid.,  693;  3,^  Ibid.,  566;  43 /frtd.,  »46  to 
862;  49  Ibid.,  166;  3  Phn.Ev.,Cowtin  &  Hill's  Notes,  pp. 
1310  to  1316,  note  903.  Tlie  admission  of  the  deed  in  evi- 
deoce,  wonld  not  be  decisive  of  itB  geniiinenese.  Tbe  juiy 
migbt  still,  viewing  it  in  the  light  of  all  the  &cts,  tbiok  it  nut 
genuiue,  and  find  accordingljr. 

9.  Tbe  first  request  to  charge,  aod  the  equivalent  (hereof 
at  the  close  of  the  fourth  request,  both  stated  in  the  eightli 
ground  of  the  motion  for  new  trial,  should  have  been  reeog- 
oized  as  sound  law.     If  the  deed  wu 

line  was  broken,  and  defeat  was  inei 

10.  In  the  eighth  gronnd  of  the 
third  request  to  chaise  relatra  to 
younger  deed  in  due  time,  where  I 
recorded.  It  conqedes  that  notice 
vent  the  younger  from  taking  so  : 
hicle  of  title  to  another  purchaser, 
The  real  point  the  request  makes  is, 
is  evidence  of  notice.  It  denies  tiiat 
record  of  the  elder  deed  will  sufiB 
place  upon  an  insufficient  probate,  si 
l^al,  or  unauthorized,  and  the  sami 
comes  up  again  in  the  court's  chaigt 
ground  of  the  motion  for  new  trial, 
substantially  correct;  and  that  whab 
of  ordinary  ]n-udence  fully  upon  bis 
inquiry,  would  amount  to  notice,  oi 
the  jury  might  infer  it:  26  Georgia 
438 ;  Code,  section  2790.  Perhaps 
the  sufficiency  of  tbe  &cts  more  dist 
of  declaring,  as  a  matter  of  law,  tha 
snffioiont.  Of  course,  the  record  up 
less  actually  seen  or  beard  of,  would 
mere  existence  of  such  a  record,  woa 
inquiry  who  was  not  informed  of 
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Bepiyris,  432;  11  Ibi±,  636;  13  Ibid,,  443,  (5.)  The  dif- 
ference is,  thait  when  a  deed  is  well  recorded,  everybody 
must  be  presumed  to  know  of  the  record,  for  certain  purposes ; 
but  when  not  well  recorded,  the  presumption  of  ignorance 
holds,  until  actual  knowledge  or  information  of  the  record  is 
clearly  proved. 

11.  Prescription,  or  tlie  statute  of  limitations,  is  dealt  with 
in  the  eighth  ground  of  the  motion  for  new  trial,  (fifth  and 
sixth  request  to  charge)  and  in  the  nineteenth  ground  of  the 
motion,  which  sets  out  the  charge  on  that  subject^  as  the  court 
gave  it.  We  shall  speak  of  tiie  sixth  request  under  another 
head.  The  fifth  was  correctly  refused  ;  and  the  charge  given 
was  not  less  favorable  to  the  defendants  than  it  should  have 
been.  Perhaps,  in  some  minor  particulars,  it  was  more  so. 
If  the  action  was  originally  against  the  overseer  or  the  tenant 
of  the  Gardners^  the  possession  against  which  it  was  aimed 
could  not,  while  the  action  was  proceeding  for  the  express 
purpose  of  putting  an  end  to  that  possession,  count  in  their 
favor  as  part  of  the  means  of  defeating  the  action.  The  pos- 
session was,  so  to  speak,  wsd;  and  if  it  was  their  possession, 
whoever  held  it  for  or  under  them,  was  a  proper  person  to 
name  as  a  defendant,  whether  they,  also,  were  named  with  him 
or  not.  If  the  suit  was  an  attack  upon  their  possessiou,  they 
having  no  possession  except  that  in  which  they  were  repre* 
sented  by  the  overseer  or  tenant  when  sued,  it  would  never, 
so  far  as  prescription  or  limitation  is  concerned,  be  too  late  to 
make  them  parties,  so  long  as  that  suit  was  pending.  How- 
ever late  they  might  come  or  be  brought  in,  it  would  still  be 
a  suit  applying  to  the  same  possession  which  existed  at  tiie 
time  it  was  originally  commenced ;  that  is,  their  possession, 
then  held  by  their  tenant  or  overseer,  though  now  held,  it  may 
be,  directly  by  themselves  in  person :  See  47  Georgia  Re- 
porta,  640. 

12.  How  far  back  the  reach  after  meme  profits  might  ex- 
tend, is  one  of  the  questions  raised  in  the  twelfth  ground  of 
the  motion  for  a  new  trial,  and  further  dealt  with  at  the  close 
of  the  court's  charge  in  the  nineteenth  ground.    Evidence,  it 
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seems,  was  admitted  covering  a  considerable  period  of  time 
anterior  to  any  connection  by  tlie  Gardners  with  tlie  premises, 
or  with  the  title  under  whicli  they  claim.  The  court's  charge, 
liiiwever,  seems  to  contemplate  that  profits  as  far  back  as  to 
the  commeDcement  of  this  suit,  and  no  farther,  were  to  be 
coosldered.  The  rule  is  stated  in  47  Georgia  ReporU,  540, 
touching  proGta  and  improvemeuts  anie-dating  the  claim  of 
title  by  a  defendant.  Of  course,  a  defendant  who  takee  no 
credit  for  improvements  made,  prior  to  bis  own  time,  is  not 
chai^;eable  with  profits  enjoyed  by  tiia  predecessors.  It  is 
equally  clear  that  if  he  does  take  credit  for  their  improve- 
ments, all  profits  chargeable  to  them,  or  to  those  of  them  who 
erected  the  improvements,  should  first  be  deducted. 

13.  In  the  state  of  the  pleadings,  the  court  was  certainly 
correct  in  permitting  profits  to  be  compute*!  from  the  com-  ■ 
mencement  of  the  action;  that  is,  if  the  plaintifi*  was  entitled 
to  recover  at  all,  and  if  the  original  defendant,  as  seems  to  be 
well  established,  was  in  as  overseer  of  the  Gardners,  and  held 
alone  for  them  when  the  action  was  brought.  To  protect 
themselves  from  accounting  for  all  theprofitu,  whether  accru- 
ing before  or  after  the  commencement  of  the  action,  whidi 
they  had  taken,  directly  by  tiiemselves,  or  indirectly  through 
another  in  their  employment,  on  the  ground  that,  by  reason 
of  delay  to  make  tiiem  parties,  a  portion  of  the  profits  had, 
as  to  them,  become  barred  by  the  statute  of  limitations,  the 
statute,  as  a|>piicable  to  meant  profits,  should  have  been  plead- 
ed :  Code,  section  3058  ;  46  Georgia  Reporta,  120.  How  &r, 
under  the  circumstances,  such  a  plea  would  have  been  avail- 
able, we  do  not  decide.  It  is  enough  to  say,  that,  in  the  ab- 
sence of  the  plea,  the  chai^  wae      ' 

14,  We  fail  to  perceive  any  n 
the  motion  for  new  trial,  which  ( 
meane  profits  is  entirely  out  of  tl 
provements  erected  by  the  defenc 
uable  now  than  it  would  have  b< 
This  would,  indeed,  be  a  novel  p 
parties  in  ejectment.     With  im 
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nently  $1  00  to  the  value  of  the  premises,  and  do  deten 
lion  of  th^  original  estate,  in  the  meantime,  a  false  claimauF 
might  enjoy  a  plantation,  or,  it  may  be,  a  whole  county,  for 
years,  free  of  rent.  There  must  be  some  mistake  of  law  where 
such  a  proposition  is  accepted,  or  deemed  acceptable :  Code, 
sections  2906,  3468 ;  39  Georgia  Reports,  328. 

15.  The  requests  to  charge  are  all  in  the  eighth  ground  of 
the  motion  for  new  trial.  Most  of  them  have  been  sufficiently 
disposed  of  in  the  preceding  paragraphs  of  this  opinion. 
They  may  now  be  passed  over  rapidly.  The  first  request  is 
good  law;  the  second  is  sound  in  part,  but  for  the  most  part, 
unsound  or  inapplicable.  The  third  closes  wrong  whether  it 
opens  correctly  or  not  The  fourth  is  substantially  sound,  but 
why  instruct  the  jury  that  a  party  could  submit  evidence? 
The  fifth  begins  well,  but  ends  ill.  The  sixth  does  not  ac- 
curately put  a  case  of  adverse  possession,  (Code,  section  2679,) 
even  if  it  were  otherwise  unobjectionable.  Further  elabora- 
tion, would  be  both  tedious  and  unprofitable. 

Judgment  reversed. 


John  R.  Hart,  plaintifi*  in  error,  vs.  Granville,  Whit- 
tlesey &  Company,  defendants  in  error. 

This  court  will  not  control  the  discretion  of  the  presiding  judge  in  granting 
a  new  trial,  on  the  ground  that  the  verdict  is  decidedly  and  strongly  against 
the  weight  of  the  evidence,  unless  the  record  makes  it  plainly  appear  that 
the  judge  abused  his  discretion  in  setting  aside  the  verdict. 

New  trial.  Before  Judge  Wright.  Upson  Superior  Court. 
November  Adjourned  Term,  1875. 

Reported  in  the  opinion. 

M.  H.  Sandwich  ;  A.  D.  Hammond  ;  Speer  &  Stew- 
art, for  plaintifif  in  error. 

J.  Y.  Allen,  for  defendants. 
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^ieQ<Ianta  as  a  drummer.     Thej 
yli^ed  after  two  or  three  months' 
^1  the  {lefeD<)aDts  hy  attachmeot, 
^iieeiug  parties  to  whom  tbe  defend- 
/,  bad  sold  goods,  alleging  a  oontisct 
01  .  .'^150  00  per  month.     Tlie  defeDdantB 

set  up  a  .  Aact  by  which  they  were  to  pay  a  per 

cent  upon  sai^. .  A  the  fact  that  Hart  was  not  employed  ex- 
cept at  will,  and  uiat  he  got  drunk  and  neglected  busineGS. 
The  jury  found  some  $1,500  00  for  plaintiEf.  Def^idants 
moved  for  a  new  trial.  The  court  granted  it  on  the  single 
ground  that  the  verdict  was  decidedly  and  strongly  against 
the  evidence,  and  Hart  brings  the  case  here. 

It  is  within  the  discretion  of  the  Superior  court  to  grant  a 
new  trial  when  the  verdict  is  strongly  and  decidedly  against 
the  weight  of  the  evidence:  Cotle,  section  3717.  The  only 
question  for  us,  as  a  reviewing  court,  is,  has  the  judge  abused 
that  discretion?  It  is  not,  would  we  have  set  asiile  the  ver- 
dict frum  this  record,  had  we  presided ;  but  did  be  abuse  that 
sound  discretion  with  which  he,  presiding  and  hearing  tbe 
evidence  and  looking  at  the  case  in  the  light  of  a  ntsi  prau 
.  trial,  is  wisely  invested  by  the  law? 

We  cannot  say  that  in  this  case  he  has  done  so.  On  the 
contrary,  we  tliiuk  that  the  letter  of  Bart  indicates  that  he 
sued,  not  upon  a  contract  he  had  made  witli  defendants,  hut 
upon  one  under  which  be  had  served  another  former  em- 
ployer. The  whole  evidence  is  convicting,  it  is  true,  especidly 
upon  the  drunkenness  issue ;  but  thK 
the  side  the  judge  decided,  especiallL 
ter.  "  Oh,  that  mine  enemy  wouldP 
I  believe;  and  Hart  is  not  the  first 
ruined,  bis  case  by  writiug  a  letter.^ 
sanctions  the  interference  of  the  oir^ 
diet  and  prevents  our  holding  that 
ill^al. 

Judgment  affirmed. 


ATLANTA,  JULY  TERM,  1876.  561 


Seligman  €t  al.  vs.  Ferst  St  Company  et  at. 


Joseph  Seligman  d  al.^  trustees,  plaintiffs  in  error,  vs.  M. 
Febst  &  Company  H  oL,  defendants  in  error. 

1.  The  injuiiction  in  bankrnptcy  contemplated  by  the  decisions  of  this  court 
in  5^  Georgia  Reports^  j//,  and  j-j  Ibid.^  j^y,  is  not  alone  a  perpetual,  in- 
junction granted  on  final  decree. 

2.  The  present  case  being  special  and  peculiar,  inasmuch  as  it  grew  out  of 
attachments  at  law  which  were  levied  within  four  months  preceding  the 
adjudication  of  bankruptcy,  and  which  were,  therefore,  dissolved,  ipso 
facto,  by  the  adjudication ;  and  inasmuch  as  the  bill  and  the  appointment 
of  a  receiver  were  in  lieu  of  similar  attachments  which  could  have  been 
sued  out  by  the  complainants,  their  demands  being,  in  their  nature,  legal 
and  not  merely  equitable ;  and  inasmuch  as  the  seizure  of  the  assets  by  a 
court  of  equity  was  made  within  four  months  preceding  the  adjudication, 
and  the  bankrupts  were  not  made  parties  to  the  bill  until  after  the  adjudi- 
cation ;  and  inasmuch  as  said  seizure  was  thus  in  the  nature  of  attachment, 
being  made  without  notice  or  warning  to  the  debtors,  and  without  any  reg- 
ular action  in  personam  instituted  against  them :  therefore,  let  the  fund  in 
the  hands  of  the  receiver  be  surrendered  to  said  trustees,  except  so  much 
thereof  as  is  legally  necessary  to  defray  the  costs  and  expenses  of  collecting 
the  fund  and  of  securing  it  until  the  order  of  surrender  shall  be  granted. 

Bankruptcy.  •  Injunction.  Jurisdiction.  Equity.  Before 
Judge  Tompkins.  Chatham  Superior  Court  November 
Adjourned  Term,  1875. 

This  case  will  be  found  fully  reported  in  65  Georgia  ifo- 
porta,  546.     It  is  only  necessaify  to  add  the  following : 

To  the  petition  of  the  trustees  in  bankruptcy  to  have  the 
funds  in  the  hands  of  the  receiver  of  Chatham  superior  court 
turned  over  to  them,  the  complainants  filed,  amongst  other, 
the  following  objections : 

1st.  That  the  injunction  alleged  to  have  been  granted  by 
the  district  court  of  the  United  States  for  the  southern  dis* 
trict  of  Georgia,  and  referred  to  in  said  petition,  if  of  any 
binding  force  or  validity,  is,  and  was,  temporary  only,  and 
subject  to  the  further  order  of  the  said  district  court  upon  the 
'prayer  of  the  bill  upon  which  it  was  granted,  and  that  de-* 
murrers  to  the  said  bill  were  filed  at  the  July  rules  of  said 
district  court,  next  after  the  filing  of  the  said  bill,  upon  which 
demurrers  the  said  cause  is  still  pending  and  aw|iiting  a  hear* 
ing. 
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2d.  That  the  said  bankruptcy  proceedings  were  not  com- 
meoced,  nor  prosecuted,  uor  the  said  petitioners  appointed 
trustees  in  any  court  of  the  United  Statfs  for  this  stst«. 

3d.  That  it  is  not  competent  for  the  judge  of  the  district 
court  of  the  United  States  for  the  southern  district  of  Geor- 
gia, or  for  tliat  court,  to  enjoin  any  of  the  complainants  from 
seeking  redress  in  this  court,  for  the  purpose  of  aiding  baok- 
ruptt^  proceedings  in  a  foreign  jurisdiction. 

4th.  That  no  judge  or  court  of  the  United  States  has  au- 
thority to  interrupt  or  enjoin  parties  in  a  cause  pending  in  a 
ooart  of  this  state,  under  the  laws  thereof,  from  proceeding 
with  said  cause. 

5th.  That  any  part  of  the  bankrupt  law  which  authorizes, 
or  seems  to  authorize,  any  judge  or  court  of  the  United  States 
to  interfere  by  injunction  with  parties  who  had  already  com- 
menced to  litigate  iu  the  courts  of  tlils  state,  is,  to  that  ex- 
tent,  unconstitutional  and  void, 

€th.  That  the  petitioners  are  citizens  of  a  foreign  state,  de- 
riving tlieir  fiduciary  character  from  the  appointment  of  a 
foreign  tribunal,  to  which  alone  they  are  amenable,  and  in- 
tend to  remove  the  assets  now  in  the  hands  of  the  receiver  of 
thiscoart,  if  delivered  to  them,  out  of  the  jurisdiction  of  this 
state  into  that  foreign  state,  to  be  disposed  of  by  that  foreign 
tribunal. 

7th,  Tliat  this  conrt  having  first  taken  jurisdiction  of  the 
case  involving  the  diutributionof  said  assets,  and  having  said 
fund  in  its  custody  and  control,  and  having  all  parties  in  in- 
terest before  it,  and  full  power  and  jurisdiction  to  afford  full, 
complete,  and  adequate  relief  in  the  p™*"""  "—i  •"  Juf-«B. 
ine  the  priorities  of  the  res[>ective  ere 
said  fund,  is  the  proper  tribunal  to  < 
not  the  said  petitioners;  and   unless  b 
by  this  court,  there  is  no  tribunal  in 
complainants  can  apply  for  the  prot« 
and  the  preservation  of  their  rights,  a 
loss  of  the  entire  fund  to  them  if  the 
the  said  petitioners,  who  have  not,  noi 
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8ecQrit7  available  to  these  compIainaDts  in  this  state,  to  insure 
or  protect  their  rights  in  the  premises. 

8  th.  That  the  assets  of  the  firm  of  H.  Mayer  &  Company, 
now  in  the  hands  of  the  receiver,  were  not,  in  or  by  the  afore- 
said bankruptcy  proceedings  in  the  state  of  New  York,  trans- 
ferred to,  or  vested  in,  the  said  petitioners. 

9th.  That  the  said  petitioners  are  not  entitled  to  any  of  the 
said  assets,  except  such  as  shall  remain  after  payment  of  the 
creditors  of  the  said  firm  of  H.  Mayer  &  Company,  bankers, 
doing  business  lately  in  this  state,  and  the  costs  and  expenses 
incurred,  and  to  be  incurred,  in  the  prosecution  of  the  above 
entitled  case. 

10th.  That  the  complainants,  as  the  creditors  of  the  said  firm 
of  H.  Mayer  &  Company,  have  a  priority  in  the  distribution' 
of  the  funds,  in  the  hands  of  the  receiver,  to  the  extent  of 
the  amounts  due  to  them  respectively,  which  amounts  have 
been  ascertained  by  the  report  of  the  master  in  chancery,  ap- 
pointed by  this  court  in  said  cause,  over  any  claim  of  said  pe- 
titioners as  trustees  as  foresaid,  and  that  said  petitioners  are 
entitled  only  to  so  much  of  said  fund  as  may  remain  in  the 
hands  of  the  receiver,  after  distribution  to  these  complainants, 
and  such  sum  as  may  be  found  to  be  due  the  firm  of  Kaufman 
&  Company,  by  the  firm  of  H.  Mayer  &  Company. 

Wherefore  the  complainants  submit  that  the  order  prayed 
for  in  the  said  petition  ought  not  to  be  granted. 

The  chancellor  refused  the  order  prayed  for  and  the  trustees 
excepted. 

A.  T.  Akerman  ;  West  &  Cunningham,  for  plaintiffs 
in  error. 

^  J.  B.  Saussy;  Jackson,  Lawton  &  Basinger;  Geobge 
A.  Mercer;  Howell  &  Denmark,  for  defendants. 

Hartridge  &  Chisholm  ;  W.  U.  Garrard,  for  the  re- 
ceiver. 
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Bleckley,  Judge. 

Notwitlistanding  tbe  views  indicated  hy  this  court  in  52 
Georgia  ReporU,  371,  and  66  Ibid.,  647,  iu  reference  to  ia- 
junctions   by   the   federal   courts   in  connection  with   their 
bankruptcy  jurisdiction,  it  is  stil]  urged  that  there  is  no  au- 
thority of  law  for  grautiDg  any  such  iojuuctioii.     If,  indeed, 
none  can  be  granted,  then  it  canoot  be  necessary  to  obtain 
any.     It  follows  that,  in  a  proper  case  for  turning  over  a 
fiiud,  it  should  be  turned  over  on  4lue  application  for  it,  with- 
out any  injunction.     If  tliis  ooart  has  gone  wrone  heretofore 
in  treating  an  injunction  as  a  part  of  I 
tee's  remedy  to  reach  the  fund,  tlie  ot 
would  not  be  to  hold  that  there  is  no 
junction  is  no  part  of  it. 

1.  If  injunction  can  be  granted  at  al 
founded  on  a  final  decree  in  the  feder 
declared  perpetual,  is  hardly  doubtful, 
injunction  before  aurrendering  the  fui 
evidence  presented  to  the  state  court,  I 
surrendered,  would  stem  to  be  over-oer* 
the  chief,  if  not  the  only  value  of  injui 
claim  of  right  on  the  part  of  the  fede 
minister  the  fund  for  itself,  free  from  tl 
tribunal.  This  purpose  is  served  as  so 
granted  with  a  direct  view  to  causing 
drawn' for  federal  administration  in  ban 

2.  The  lund  in  the  hands  of  the  recei 
rior  court  iieing  legal  and  not  equitable 
ffia  Reports,  66,  67,)  the  seizure  of  th 
court  of  equity,  was  in  tbe  nature  of 
pecially  as  that  seizure  was  made  to 
purely  equitable  causes  of  action,  and  i 
debtors  themselves  were  made  parties  b 
the  bill  was  amendable,  and  it  was  atue 
persons  parties ;  but  this  occurred  afte 
bankruptcy,  and,  consequently,  aAcr  th 
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had  been  divested.  When  the  trustees  now  claiming  the 
fund  were  appointed^  their  title  related  back  to  the  adjudica- 
tion. That  title  they  could  enforce  by  action  if  the  assets 
were  in  the  hands  of  any  private  person  ;  but  tney  cannot,  or 
need  not,  sue  the  receiver,  who  holds  them  for  the  court,  and^ 
therefore,  their  remedy  is  by  petition  to  the  court  whose  offi- 
cer the  receiver  is.  Theirs,  as  appears  from  an  inspection  of 
the  record,  is  the  true  legal  title,  and  that  title  goes  back  be* 
hind  the  real,  efifective  commencement  of  suit  in  Chatham 
superior  court  s^inst  the  bankrupts.  When  the  bankrupts 
were  sued  in  personam^  they  had  no  title  whatever.  A  decree 
against  them  in  that  suit  ought  not  to  dispose  of  assets 
to  which  they  had  no  title  when  they  were  made  par* 
ties,  if  the  trustees,  as  they  have  done,  come  forward  and 
assert  their  claim.  In  view  of  the  special  nature  of  the  case, 
and  as  this  is  the  second  time  it  has  been  before  us,  we  dis- 
pose of  it  by  directing  as  set  out  in  tlie  second  head-note. 
Judgment  reversed. 


E.  M.  RoBERSON  &  Company,  plaintiflfe  in  error,  vs.  Solo- 
mon L.  Pope,  defendant  in  error. 

No  error  of  law  on  the  part  of  the  court  being  excepted  to,  this  court  will 
not  control  the  discretion  of  the  presiding  judge  in  refusing  to  grant  a  new 
trial,  when  the  evidence  is  conflicting  in  respect  to  the  custom  on  which  the 
suit  is  founded,  and  in  respect  to  the  damage  claimed  by  the  plaintiff. 

New  trial.     Evidence.     Before  Judge  Hill.     Crawford 
Superior  Court.     March  Term,  1876. 

Keported  in  the  opinion. 

W.  8.  Wallace,  for  plaintifis  in  error. 

Hall,  Lofton  A  Bartlett  ;  Winslow  &  Branham^ 
for  defendant. 
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Jackson^  Judge. 

BobersoD  (&OompaDy  cultivated  a  large  plantation  on  Flint 
rivery  and  Pope  another  on  the  same  riven  Roberson  &  Ck>m- 
panj  sued  Pope  for  damage  done  by  the  latter's  stock  and 
cattle  to  their  crop  in  the  fall^  before  it  was  gathered,  allying 
that  there  were  no  cross  fences,  and  could  be  none  between 
the  fiirmers  for  miles  on  said  river,  and  that  the  custom  was 
for  the  several  planters  not  to  turn  stock  on  any  farm  until 
all  had  gathered  their  crops,  and  that  Pope,  disregarding  the 
custom,  had  turned  his  stock  in  upon  his  farm,  and  that  they 
had  got  on  Roberson's,  and  had  damaged  him.  There  was  a 
verdict  for  defendant,  Pope,  and  Roberson  &  Company  made 
a  motion  for  a  new  trial  on  the  ground  that  the  verdict  was 
.  contrary  to  the  evidence  and  the  law,  but  not  attacking  any 
ruling  of  the  court  The  court  overruled  the  motion  for  a 
new  trial ;  Roberson  &  Company  excepted,  and  the  sole  ques- 
tion is,  did  the  court  err  in  refusing  to  set  aside  the  verdict  of 
the  jury? 

The  evidence  was  conflicting,  both  in  respect  to  the  cus- 
tom and  the  fact  that  the  damage  was  done  by  defendant's 
stock  and  cattle,  one  side  contending  that  the  custom  was  for 
every  planter  to  turn  on  stock  as  soon  as  he  gathered  his  own 
crop,  and  the  other  side  contending  that  the  custom  was  to 
wait  for  all  together.  The  jury  seemed  to  have  found  that 
the  former  was  the  custom,  and  as  there  is  evidence  to  sup- 
port the  finding,  the  court  below  was  right  in  not  reopening 
the  question.  The  evidence,  too,  was  sufficient  to  support  the 
verdict,  that  the  stock  and  cattle  of  defendant  did  not  do  the 
damage  by  any  remissness  on  his  part,  as  the  common  outside 
fence  was  very  defective,  even  if  it  had  been  clearly  shown 
that  defendant's  cattle  and  stock  did  the  damage  at  all,  aboat 
which,  too,  there  is  conflict.  In  view  of  our  oft-repeated  rul- 
ings, we  will  not  control  the  discretion  of  the  court  in  over- 
ruling the  plaintififs'  motion  for  a  new  trial.' 

Judgment  affirmed. 
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Elizabeth  A.*  Dillard  d  al,  plaintiff  in  error,  va,  Sikeon 
C.  Ellington,  administrator,  defendant  in  error. 

1.  Where  a  bill  for  account  alleges  that  a  full  accounting  involves  the  inves- 
tigation and  settlement  of  several  connected  matters,  and  prays  for  discov- 
ery as  to  all  of  them  ;  and  where  the  complainants,  after  obtaining  the  dis- 
covery, amend  the  bill,  striking  therefrom  one  of  the  matters,  (as  to  which 
the  discovery  made  is  favorable  to  the  defendant,)  the  defendant  is  still 
entitled  to  use  his  answer  as  evidence,  so  far  as  it  is  responsive  to  the  orig- 
ginal  bill.  And  the  matter  stricken  from  the  bill  is  not  put  out  of  the  case 
as  to  any  purpose  of  defense  which  it  would  have  subserved  had  it  not  been 
stricken. 

2.  When  the  complainants  have  gone  behind  a  discharge  granted  to  an  ex- 
ecutor by  the  ordinary,  and  have  obtained  discovery  from  him  as  to  the  ac- 
tual state  of  his  accounts,  the  executor  may  insist  on  having  the  actual  state 
thereof  considered  in  measuring  the  relief  to  which  the  complainants  are 
entitled  in  respect  to  anoth^  branch  of  the  case,  so  far  as  the  accounts  are 
correct  and  pertinent  to  the  relief  prayed  for.  If  the  judgment  of  dis- 
charge would  have  barred  either  party,  each  has  waived  the  bar  as  to  this 
litigation. 

3.  While  it  is  possible  for  a  responsive  answer  to  discredit  itself  by  contra- 
dictions and  inconsistencies,  or  by  gross  violations  of  probability,  and  while, 
without  such  infirmities,  it  may  be  overcome  by  documentary  evidence, 
still,  when  the  court  has  charged  the  general  rule  that  two  witnesses,  or 
one  witness  and  corroborating  circumstances,  are  required  to  overcome  it, 
any  further  charge,  if  omitted,  ought  to  be  requested  by  counsel. 

4.  When,  on  the  trial  of  exceptions  of  fact  to  the  master's  report,  the  report 
has  been  read  to  the  jury  by  the  excepting  party,  it  is  before  them,  not  only 
as  pleading,  but  as  evidence. 

5.  In  directing  the  jury  on  the  form  of  their  verdict,  it  is  not  error  for  the 
court  to  say,  that  the  jury  should  find  for  or  against  each  exception  and  de- 
clare it  sustained  or  not  sustained. 

6.  Where  the  evidence  is,  that  bonds  received  by  a  legatee  from  the  execu- 
tor, were  received  as  bonds,  the  jury  should  not  be  instructed  to  determine 
whether  they  were  accepted  as  "  good  money." 

7.  The  turning  over,  by  an  executor,  to  a  legatee,  of  bonds  in  which  the 
money  of  the  estate  has  been  legally  invested,  is  in  the  nature,  not  of  pay- 
ing a  debt,  but  of  surrendering  a  trust  fund.  The  transaction  is  not  be- 
tween debtor  and  creditor,  but  between  trustee  and  cestui  que  trust. 

8.  When  a  legatee  receives  from  the  executor  bonds  iiy  which  the  funds  of 
the  estate  have  been  invested,  and  gives  a  receipt  for  the  same  as  bonds, 
specifjring  the  number  and  the  amount  of  each,  and  the  aggregate  amount 
of  the  whole,  the  effect  of  the  transaction  is  simply  to  discharge  the  ex- 
ecutor from  liability  for  the  funds  of  the  estate  which  were  invested  in  such 
bonds.     The  bends  stand  in  place  of  what  went  into  them  by  investment. 
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g.  If  the  bonds  vere  turoed  over  xaA  receipled  for  as  pan  of  tbe  cMmle  cmn- 
ing  to  the  legalee,  but  were,  in  fact,  not  a  put  of  the  eAite,  being,  on  Ac 
contrary,  securities  in  which  the  executor  had  invested  his  own  money, 
and  if  it  does  □□!  appeal-  that  this  fact  was  made  known  to  the  l^alee,  and 
that  a  different  price  was  expressly  agreed  upon,  the  executor  cannot,  in 
the  final  settlement  of  his  accounts,  take  credit  for  more  than  the  actial 
value  of  (he  bonds  at  the  time  the  legatee  recuved  them,  with  inloest 
thereon. 

10.  If,  during  (he  late  wai,  the  executor  rightfully  applied  hi)  own  monej  in 
paying  expenses,  he  U  entitled  to  credit  only  for  the  value  of  such  money, 
with  interest  thereon. 

11.  To  apportion  any  account  between  two  debtors,  if  each  is  not  to  be 
charged  with  precisely  half,  one  must  be  charged  with  is  much  moie,  u 
the  other  is  with  less,  than  half.  No  other  ■pportionment  is  posmble. 
Hence,  half  of  the  whole,  plus  half  of  the  difference,  will  eqnal  the  la^r 
debit ;  and  half  of  the  whole,  minus  half  of  the  difference,  will  eqnal  the 

13.  In  refunding  over-payments  [eceived  from  an  executor,  the  legatee  called 
to  account,  responds  ta  kim  for  such  part  as  she  received,  and  is  not  liable 
lo  a  co-legatee  who  received  less  than  she  did.  And  this  rule  holds  when 
[he  call  to  refund  is  after  the  death  of  both  legatees,  and  is  made  only  up- 
on the  estate  of  that  one  who  received  the  major  part.  The  executor  can- 
not be  resisted  as  to  any  of  that  pan  by  showing  thai  the  estate  of  the  oth- 
er legatee  has  been  settled  up  under  a  bill  in  cbnncery,  to  which  the  exe- 
cutor was  a  party ;  thai  no  claim  was  made  or  allowed,  in  thai  settlement, 
for  any  difference  between  the  two  legatees,  in  the  matter  of  over-pay- 
ments ;  and  that  the  heirs  of  both  legatees  are  the  same  persons. 

13.  If  the  legatee  die  before  the  executor's  claim  for  over-payments,  is 
barred  by  the  statute  of  limitations,  the  statute  will  not  run  against  bim 
while  he  is  administrator  upon  the  legatee's  estate. 

14.  That  the  administrator  inventoried  and  returned  certain  property  as  put 
of  the  estate  of  his  intestale,  will  not  affect  his  right  to  asseR  that  it  was 
left  in  his  hands  in  her  life-time,  with  an  agreement  that  it  sonid  tie  leco- 
rity  for  any  sum  that  might  be  found  due  him  on  final  settlement. 

15.  There  being,  in  a  will,  a  mixed  beque 
and  specific  realty,  to  the  executor,  in  u 
the  teMator's  two  daughters  (his  only  cl 
their  death,  to  their  children,  respectivel 
debts  of  no  person,  and  lo  be  held  and  : 
elder  dau^ter  became  of  age,  or  marrie 
and  if  either  daughter  died  without  cl 
revert  lo,  and  belong  to,  the  other  sister 
there  being  a  residuary  clause,  giving  d 
in  equal  shares  when  distributed,  all  the 
cvcrr  Knt  and  kinl,  noe  dfapoaed  of 
effect  of  these  two  clause*  of  the  will. 
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the  testator,  at  his  death,  the  whole  fee  in  the  subject  matter  of  the  specific 
devise,  as  well  as  in  the  subject  matter  of  the  specific  bequest ;  and  there 
was  left  no  reversionary  interest  to  descend  to  his  heirs-at-Iaw. 

i6.  Neither  of  the  daughters  having  married  or  had  children,  on  the  death 
of  the  younger  after  the  elder  became  of  age,  the  deceased  transmitted  to 
her  heirs  no  estate  in  any  of  the  property  embraced  in  the  specific  devise 
and  bequest;  as  to  that  property,  the  survivor,  from  thenceforth,  stood  as 
if  she  had  been  alone,  originally,  in  both  clauses  of  the  will.  And,  upon 
her  death,  afterwards,  intestate  and  without  children,  the  whole  of  said 
specific  property  passed  to  her  heirs  and  legal  representatives. 

17.  A  devise  which  was  obviously  and  necessarily  contingent  when  the  will 
was  made,  (such  as  a  remainder  in  behalf  of  future  children)  is  not,  upon 
failure  of  the  contingency,  within  the  ordinary  rule  applicable  to  a  void  or 
a  lapsed  devise ;  and  the  residuary  devisee  will  take,  instead  of  the  heir-at- 
law:  3  Maul.  &  S.,  300;  I  B.  &  Adol.,  i86;  6  Paige  Ch.,  600. 

Equity.  Amendment.  Discovery.  Administrators  and 
executors.  Judgments.  Practice  in  the  Superior  Court. 
Charge  of  Court.  Master.  Statute  of  limitations.  Wills. 
Legacies.  Remainders.  Before  Judge  Pottle.  Wilkes 
Superior  Court,  May  Term,  1876. 

The  bill  of  complainants  was  filed  on  March  25th,  1873. 
The  case,  as  made  by  the  pleadings  and  evidence,  is  substan* 
tially  set  forth  in  the  opinion. 

At  the  May  term,  1875,  an  order  was  taken  referring  the 
matters  of  account  to  the  master  in  chancery,  directing  that 
*Mie  report  fully  upon  the  state  of  defendant's  accounts,  as  ex- 
ecutor of  William  B.  £llingtou,  as  agent  of  Violet  B.,  and 
also  as  her  administrator."  At  the  following  November  term, 
this  officer  made  a  lengthy  report,  the  final  result  reached 
being  as  follows: 

'<  He  finds  and  reports  that  on  the  1st  of  April,  1865,  there  was 
due  the  defendant,  S.  C.  Ellington,  from  the  estate  of  W. 

B.  Ellington,  the  sum  of $17,280  85 

Interest  on  same  to  January  1, 1875  •    •    •    • iif794  ^9 

$29,075  04 

He  finds  and  reports  that,  in  transactions  since  April  ist,  1865, 
the  defendant  is  indebted  to  said  estate  of  W.  B.  Ellington, 
the  sum  of 5,841  93 

Interest  on  same 2,307  38 

I  8,149  31 
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These  sums»  deducted  from  the  sum  of  ^29,075  04,  leaves  the 

sum  still  due  to  defendant,  to-wit :  . ^20,926  73 

He  further  finds  and  reports  that  V.  B.  Ellington  received  in 
excess  of  her  sister  Ann  £.,  from  the  estate  of  W.  B.  El- 
lington, the  sum  of 5*768  77 

Interest  on  same 4fQ30  13 

$  9,788  90* 

These  several  sums  added  together  make  the  sum  of ...   .  ^30,715  63 
Deduct  the  amount  due  the  estate  of  V.  B.  Ellington  as  ad- 
ministrator        3fi55  70 

Balance  due  defendant  upon  settlement  of  the  respective  es- 
tates, etc 127,559  93." 

Ann  E.  Ellington,  referred  to  in  this  report,  was  a  younger 
sister  of  Violet  B.,  and  the  only  other  legatee  under  the  will 
of  W.  B.  Ellington.  She  died  before  Violet  B.  This  will, 
so  far  as  material,  will  be  found  hereinafter  set  forth.       ^ 

To  this  report  the  complainants  made  the  following  excep- 
tions for  alleged  errors  of  law  : 

1st.  As  appears  from  the  evidence,  the  defendant,  January 
1st,  1862,  owed  the  estate  of  the  said  W.  B.  Ellington,  as 
executor,  at  least  818,000  00  in  gold  coin,  or  its  equivalent, 
and  June  1st,  1865,  tlie  apparent  balance  in  his  favor,  as  such 
executor,  is  about  $20,000  00,  the  same  having  been  caused 
by  the  investment  by  said  defendant,  in  Confederate  bonds,  in 
1863,  with  which  investment  the  said  defendant  is  improperly 
credited  in  said  report  at  its  par  value  in  gold. 

The  complainants  say  that  the  said  report  should  be  cor- 
rected by  debiting  the  said  defendant  with  the  amount  so  in- 
vested, to-wit:  $21,287  00,  and  that  said  apparent  balance 
will  then  disappear.  The  said  defendant  really  charges  him- 
self with  the  purchase  money  of  said  bonds  by  returning  the 
same  as  the  funds  of  the  estate  of  said  W.  B.  Ellington,  in- 
vested under  the  proper  authority  in  said  bonds.  That  when 
said  report  is  corrected,  as  suggested  in  this  exception,  it  will 
appear  that  said  defendant  is'  still  due  the  complainants  a  large 
balance,  to-wit :  all  of  his  returned  receipts  as  such  executor 

*£iTOr  in  addition,  or  in  amounts  to  be  added. 
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after  June  Ist,  1865,  deducting  the  proper  expenses  of  ad- 
ministration and  other  credits. 

2d.  Tiie  balance  stated  in  said  report  to  be  due  the  said  de- 
fendant (to  use  its  language)  "  upon  settlement  of  the  re- 
selective  estates/'  is  not  due  at  all,  as  is  shown  in  the  above 
exception,  but,  if  any  part  of  the  same  is  due,  it  is  wholly 
Confederate  money,  erroneously  treated  by  said  report  to  be 
an  amount  due  in  goM,  and  the  same  should  have  been  scaled 
according  to  the  tables  of  the  value  of  Confederate  money 
which  were  in  evidence. 

3d.  If  there  is  due  the  said  defendant  any  such  balance  as 
that  mentioned  in  the  second  exception,  the  whole  of  the 
same  is  erroneously  charged  in  said  report  to  the  estate  of  the 
said  Violet  B.  Ellington,  when  one-half  of  it  should  be 
charged  to  the  estate  of  Ann  £.  Ellington. 

4th.  The  complainants  say  that  the  item  $9,788  90  with 
which  said  report  credits  the  said  defendant,  the  same  being 
the  principal  and  interest  of  an  alleged  over-payment  by  said 
executor  to  said  Violet  B.  Ellington,  should  be  stricken  from 
the  account,  it  appearing  that  the  estate  of  Ann  E.  Ellington, 
the  sole  other  legatee  of  William  B.  Ellington  interested,  can 
make  no  claim  against  the  said  defendant  for  such  alleged 
over-payment,  she  having  in  her  lifetime  released  the  said  ex- 
ecutor from  any  liability  for  the  same  by  her  final  receipt,  ap- 
pearing in  his  returns,  which  were  in  evidence  before  the 
master.  Complainants  further  say,  that  if  such  over-payment 
can  be  legally  inquired  into,  the  estate  of  the  said  Violet  B. 
Ellington  would  be  liable  for  only  one-half  of  the  same,  and 
liable  to  the  heirs  of  the  said  Ann  E.  Ellington,  deceased, 
and  not  to  the  defendant,  which  heirs  are  the  same  as  these 
complainants. 

Gth.  Because  the  master  would  not  admit  in  evidence,  the 
complainants  oiTering  the  same,  the  proceedings  of  the  supe- 
rior court  of  Greene  county  touching  the  estate  of  Ann  £. 
Ellington. 

7th.  During  the  administration  of  W.  B.  Ellington's  estate,. 

his  executor,  Simeon  C,  purchased  seventy-five  Georgia  state 

Vol.  lvii.  37. 
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bonds  of  various  denominations— as  fullj  appears  from  tbe 
returns  which  were  in  evidence  before  the  master,  the  retiims 
also  showing  that  he  received  credit  for  all  sums  expendet)  io 
their  purchase.  His  returns  further  show  that  of  these  seven- 
tj-five  bonds  he  collected,  as  tbej  became  due,  ten  bonds; 
that  he  delivered  to  V.  B.  Ellington  twenty-four  bonds ;  that 
he  delivered  to  Ann  £.  Ellington  thirty-five  bonds,  leaving 
unaccounted  for  six  bonds,  of  the  value  of  $260  00  each,  with 
which  the  said  report  fails  to  charge  him. 

Upon  argument  of  these  exceptions,  the  report  was,  by 
consent,  corrected  so  as  to  charge  Violet  B.  Ellington's  estate 
with  only  one-half  of  the  balance  found  due  to  the  execu- 
tor by  the  master,  on  April  1st,  1865,  to- wit:  oue-lialf  of 
$17,280  85.     The  above  exceptions  were  then  overruled. 

The  case  was  submitted  to  the  jury  upon  tbe  following 
exceptions,  arising  upon  matters  of  fact: 

1st.  The  said  defendant  Was  discharged  from  being  said  ex- 
ecutor, 2d  March,  1869,  when  the  estate  of  said  W.  B.  Elling- 
ton owed  him  nothing,  and  if  it  did  owe  him  anything,  such 
discharge  operated  as  a  complete  release  of  any  claims  tliat  be 
may  have  held  at  the  time  against  said  estate,  and  such  dis- 
charge was  obtained  by  the  said  defendant,  as  executor,  after  a 
final  settlement  between  him  and  the  said  legatees,  and  such 
settlement  cannot  now  be  reopened. 

2d.  As  appears  from  said  report,  the  defendant,  January  1, 
1862,  owed  the  estate  of  William  B.  Ellington,  as  executor, 
$18,656  00  in  gold  coin,  or  its  equivalent,  [using,  for  the  rest 
of  this  exception,  the  exact  words  of  the  first  legal  exception 

3d.  [A  repetition  of  tbe  second  legal  exoeption.J 
4th.  [A  repetition  of  the  third  legal  exception.] 
5th.  Complainants  say  that,  according  to  defendant's  returns 
as  executor,  he  had  only  the  means  to  make  bis  returned  dis- 
bursements in  Confederate  money,  during  the  period  the  same 
was  in  circulation,  in  payment  of  current  exi)enses,  aclvauces 
to  legatees,  and  not  including  investments  in  bonds,  such 
means  consisting  of  the  balance  of  $18,656  00  heretofoie 
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mentioned,  and  his  entire  receipts,  as  such  executor,  during 
the  war,  as  returned,  and  that  under  such  circumstances  any 
loan  of  his  own  money  to  the  estate  of  his  testator  to  be  in- 
vested in  Confederate  bonds,  was  unauthorized ;  and  the  ac- 
counts of  said  executor  show  one  of  two  facts  to  be  true,  that 
he  has  failed  to  charge  liimself  with  the  purchase  money  of 
said  bonds,  or  that  he  loaned  his  own  money  to  the  estate  of 
his  testator  to  purchase  the  same. 

And  the  complainants  further  say,  that  the  said  Violet  B. 
Ellington  received  Confederate  bonds  to  the  nominal  value 
of  $10,000  00  from  tlie  defendant  as  a  part  of  her  legacy 
aforesaid,  June  2,  1864,  said  bonds  being  a  part  of  those  pur- 
chase<l  by  the  defendant  in  1863,  as  appears  from  his  returns, 
and  the  same  having  been  received  as  above  stated,  cannot  be 
charged  to  her  at  all,  and  if  they  are  to  be  charged  to  her 
they  must  be  charged  at  their  vali\p  when  she  received  them, 
to- wit :  $565  00, 

6th.  The  complainants  say  that  the  item  $9,788  90,  with 
which  said  report  credits  said  defendant,  the  same  being  the 
principal  and  interest  of  an  alleged  over-payment  by  said  ex- 
ecutor to  said  Violet  B.  Ellington,  should  be  stricken  from 
the  account,  it  appearing  that  the  same  has  already  been  cred- 
ited to  the  executor  in  allowing  his  disbursements  during  the 
late  war,  and  it  appearing  further  that  the  estate  of  Ann  E. 
Ellington,  deceased,  the  sole  other  legatee  of  said  W.  B.  El- 
lington interested,  can  make  no  claim  against  the  said  de- 
fendant for  such  alleged  over-payment,  she  having  in  her  life- 
time released  the  said  executor  from  any  liability  for  the  same 
by  her  final  receipt  set  forth  in  his  returns. 

Complainants  further  say  that  if  such  over-payment  can 
be  legally  inquired  into,  the  estate  of  the  said  Violet  B.  El- 
lington would  be  liable  for  only  one-half  of  the  same,  and 
liable  to  the  representatives  of  the  said  Ann  E.  Ellington, 
deceased,  and  not  to  the  defendant. 

Complainants  further  say  that  all  of  such  over-payment,  if 
f)aade  at  all,  was  made  in  Confederate  money,  which  should 
be  scaled  to  its  proper  value. 

8tb.  Complainants  say  that  a  calculation  made  accurately 
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and  legally  and  dtlfereDtly  from  that  of  the  master  hi  liis 
Baid  report,  in  the  particulars  mentioned  in  all  of  these  ex- 
ceptions, shows  that  there  is  no  balance  at  all  due  from  tlie 
estate  of  the  said  W.  B.  Ellington  to  his  said  ezectitor,  but 
that  there  is  a  balance  in  fdvor  of  said  estate  to  the  araotint  of 
$7,000  00,  principal  and  interest. 

9th.  Complainants  my,  that  if  there  is  any  balance  due 
the  said  Simeon  C,  as  executor  as  aforesaid,  the  same  is  a 
debt  against  the  estate  of  his  said  testator,  and  can  in  nowise 
be  collected  out  of  the  estate  of  his  said  intestate.  And  com- 
plainants further  say,  if  any  such  claim  ever  existed,  the 
same  is  barred  under  the  statute  of  limitations  as  against 
both  of  said  estates.  And  complainants  further  say,  that  the 
said  Simeon  C,  by  turning  over  to  the  said  Violet  B.  all  of 
the  property  passed  under  his  testator's  will,  such  projierty 
being  the  same  as  that  wluoh  lie  now  holds  as  her  adminis- 
trator, assentetl  to  the  legacies  of  her  father  to  her,  and  there- 
by divested  himself  of  all  right  and  title  to  the  same  as  exe- 
cutor as  aforesaid. 

lOth,  Complainants  say  that  the  said  Simeon  B.,  by  taking 
possession  of  the  projierty  of  his  intestate,  as  her  administra- 
tor, is  estopped  from  setting  up  any  adverse  claim  of  his  own 
to  said  property,  or  any  portion  of  it. 

11th.  Repeats  the  seventh  legal  exception. 

Amongst  other  evidence,  not  material  here,  two  receipts 
were  introduced  in  precisely  the  same  words  and  of  the  same 
date,  (Febrnary  6th,  1868,)  except  one  was  signed  by  Ann 
E.  and  the  other  by  Violet  B.  Ellington.  The  following  is 
a  copy : 

"  Received  of  S.  C.  Ellington,  exec 
deceased,  {25  00,  in  full  of  all  the 
to  me  from  the  estate  of  my  deceased 
and  sixteen  and  one-half  shares  of 
Georgia  Railroad  and  Banking  Com 

"  Witness  my  hand  and  seal,  this  ] 
"  V.  I 
"M.  ] 
«M.I 


ATLANTA,  JULY  TERM,  1876.  676 

Dillard  et  al.  vs.  Ellington. 

On  the  2d  of  June,  1864,  Violet  B.  gave  her  receipt  for 
twenty-four  Georgia  six  per  cent,  bonds,  described  in  the  re- 
ceipt as  being  of  the  following  denominations  :  Five  bonds  of 
§1,000  00  each  ;  seven  bonds  of  J500  00  each ;  twelve  bonds 
of  $250  00  each  j  the  receipt  concluding,  as  follows  :  "  Re- 
ceived the  within  twenty-four  state  of  Georgia  six  per  cent, 
bonds,  described  by  number  and  date,  amounting  to  $11,500, 
as  part  of  what  is  coming  to  me  from  the  estate  of  my  de- 
ceased father.     2d  of  June,  1864. 

"V.  B.  Ellington." 

At  the  same  time,  also,  the  following: 

"  Received  of  S.  C.  Ellington,  executor  of  William  B. 
Ellington,  deceased,  nine  bonds  of  the  Confederate  States  of 
America,  all  dated  2d  March,  1863  (here  follows  further  de- 
scription of  the  bonds),  and  two  others,  of  same  date,  (here 
the  two  bonds  further  described)  afl  amounting  to  $10,000  00, 
as  part  of  what  is  coming  to  me  from  the  estate  of  my  de- 
ceased father,  William  B.  Ellington.     This  2d  June,  1864. 

V.  B.  Ellington.'' 

Ann  E.  Ellington's  receipt  appears  in  the  returns,  as  fol- 
lows : 

"  Received  of  S.  C.  Ellington,  executor  of  W.  B.  Elling- 
ton, deceased,  eleven  state  of  Georgia  six  per  cent,  bonds  of 
$250  00  each,  (here  are  given  the  date  and  maturity)  and  nine- 
teen state  of  Georgia  six  per  cent,  bonds  of  $250  00  each, 
and  the  half  of  another,  (date  and  time  of  maturity)  and  one 
state  of  Georgia  six  per  cent,  bond  for  $600  00,  (date,  etc.) 
and  one  for  $1,000  00,  (date,  etc.,)  and  two  for  $500  00  each, 
(date,  etc.,)  amounting  in  the  aggregate  to  $11,625  00;  and 
six  Confederate  States  bonds,  $1,000  00  each,  dated  29th  Au- 
gust, 1862,  and  due  1st  July,  1874;  and  one  Confederate 
States  bond  of  $1,000  00,  dated  6th  July,  1863,  and  due  1st 
January,  1871,  and  two  of  $1,000  00  each,  dated  2d  March, 
1863,  and  one  of  $500  00,  dated  6th  January,  1663,  and  due  1st 
July,  1876,  amounting  in  the  aggregate  to  $10,000  00,  as  part 
of  what  is  coming  to  me  from  the  estate  of  W.  B.  Ellington, 
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deceased,  late  of  Greene  couDty,  and  S^ate  of  Georgia.     This 
14th  August;  1866.  Ann  £.  Ellington/' 

The  returns  show  the  following  state  bonds  matured  and 
collected  at  the  dates  as  set  forth  : 

January  2,  1862 — ^To  cash,  seven  state  of  Georgia  bonds  of  ^500 

each,  this  day  due $  3,500  00 

May  2,  •1863 — To  collecting  one  5SOO  00  seven  per  cent,  bond 

state  of  Georgia,  due  February  i,  1863,  and 
interest 535  00 

November  5,  1863 — ^To  collecting  two  state  of  Georgia  six  per 

cent,  bonds,  ^500  00  each  .  ' 1,00000 

The  returns  show  the  following  disbursements  for  Confed- 
erate bonds : 

April  21,  1863 — Funded  treasury  notes $  2,500  90 

April  25,  1863 — Purchased  of  D.  H.  Ellington 1,53832 

Aug.  22,   1863  "  "  F.  T.  Willis 6,309  69 

Nov.   6,    1863  **  "  Charles  F.  McCay,  .    ......    10,431  49 

Oct.  31,    1863  "  "  J.  T.  Dawson 510  00 

#21,289  50 
INSOLVENT  CLAIMS. 

"Received  of  S.  C.  Ellington,  executor  of  W.  B.  Elling- 
ton^  deceased,  all  the  insolvent  notes,  papers  and  claims 
specified  in  the  inventory  and  appraisement  of  said  estate  of 
William  B.  Ellington,  deceased,  and  we  do  hereby  discharge 
the  said  S.  C.  Ellington,  executor,  as  aforesaid,  from  all 
liability  relating  to  said  insolvent  papers  and  claims,  and  re- 
ceive the  same  as  a  part  of  our  legacy  under  the  will  of  our 
deceased  father. 

"  Witness  our  hands  and  seals,  this  14th  November,  1867. 

•'  V.  B.  Ellington,  [l.  s.] 
"  A.  E.  Ellington,  [l.  s.]  '' 

The  will  of  W.  B.  Ellington,  dated  March  25th,  1848, 
was,  so  far  as  material,  as  follows  : 

Item  1st.  Bequeaths  his  soul  to  God  and  his  body  to  the 
dust. 

Item  2d.  Directs  that  his  debts  be  paid. 
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Item  3d.  Bequeaths  specific  legacy  in  trust  to  liis  wife. 

Item  4th.  '^I  deem  it  prudent  to  secure  a  part  of  the  prop* 
ertj  which  I  am  about  (o  give  my  daughters  in  such  manner 
as  to  meet  the  changes  and  incidents  which  may  occur  in  their 
lives,  in  addition  to  any  protection  the  laws  of  the  land  may 
extend  to  them.  I  therefore  bequeath  and  devise  unto  my 
executor,  Simeon  C.  Ellington,  in  trust  to  and  for  t)ie  sole 
and  separate  use  of  my  two  daughters^  Violet  Belle  Elling- 
ton and  Ann  E.  Ellington,  for  and  during  their  natural  lives, 
and  at  their  death  to  their  children,  respectively,  to  be  subject 
to  the  debts  of  no  person  whatever,  the  tract  of  land  whereon 
I  now  reside,  containing  eleven  hundred  acres,  more  or  less, 
*  *  *  ,  to  be  held  and  managed  by  my  executor  for 
their  special  benefit  until  my  oldest  daughter  arrives  at  the 
age  of  twenty-one  years,  or  marries,  after  which  event  I  de- 
sire all  of  this  property  divided  between  my  two  daughters 
above  named,  in  equal  shares.  Sliould  either  of  my  said 
daughters,  Violet  B.  or  Ann  E.,  die  without  child  or  chil- 
dren, such  property  shall  revert  to  and  belong  to  the  other 
sister.'' 

Item  5th — 8th.  Specific  and  money  legacies. 

Item  9th.  **  All  the  residue  of  my  estate,  of  every  sort  and 
kind,  not  disposed  of  above,  I  give  to  my  two  daughters  above 
named,  in  equal  shares  when  distributed.'' 

Item  10th.  Appoints  Simeon  C.  Ellington  executor. 

It  was  also  shown  that  William  B.  Ellington  died  in  May, 
1848,  and  that  defendant  immediately  qualified  as  his  execu- 
tor ;  that  he  was  finally  dismissed  by  the  court  of  ordinary 
of  Greene  county,  on  March  2d,  1869. 

The  jury  found  against  all  the  exceptions. 

The  complainants  moved  for  a  new  trial  upon  the  follow- 
ing grounds,  to-wit : 

1st.  Because  the  court  overruled  the  exceptions  based  on 
errors  of  law  in  the  master's  report. 

2d.  Because  the  court  charged  the  jury  as  folk)Ws:  "You 
may  look  to  the  facts  in  evidence  before  you,  of  the  receipt  of 
Belle  Ellington  for  the  sum  of  910,000  00  to  the  executor. 
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Dillard  it  al.  vi.  Ellington. 
Is  this  [•aym«tit  to  her  in  Confe<Ierate  bonds  to  be  esLimat^d 
according  to  the  &ce  value  of  these  Iwnds,  or  is  it  to  be  esti- 
mated according  to  the  tben  value  of  these  bonds. 

"This  question  belongs  to  you  exclusively.  What  waB  the 
intention  of  the  parties  to  the  transaction  ?  Did  Belle  Elling- 
ton, in  June,  1864,  intend  to  receive  these  bonds  for  Hie 
amount  of  them  in  good  money ;  or  did  she  intend  to  receive 
them  as  Confederate  securities  at  their  value  in  Confederate 
currency  ?  Did  she  accept  these  bonds  in  payment  for  the 
amounts  speciRed  in  the  receipt  in  money?  If  she  received 
the  bonds  without  objection  as  to  their  market  value,  you  may 
presume,  if  the  facts  and  circumslsncea  warrant,  that  she  took 
them  for  good  money.  Look  to  the  receipt  itself,  the  conduct 
of  Miss  Ellington,  and  all  other  evidence  before  you  to  ascer- 
tain the  intention.  You  may  look,  also,  to  the  last  receipt 
of  Miss  Ellington,  for  J25  00,  which  purports  on  its  &ce  to 
be  a  receipt  in  full  of  all  demands  gainst  the  executor.  Does 
that  receipt,  considering  the  time  that  elapsed  l>etween  that 
and  the  other,  throw  any  light  upon  the  matter  of  intention  ? 
This  last  receipt,  though  it  purports  to  be  a  receipt  in  full,  is 

subject  to    be    explained  by    pivmP  on^    tn  ho    roniwnMl  if  thp 

proof  satisfies  you  that  it  oug 

3d.  Because  the  court  chai 
ception  to  the  report  is  that  it 
tor  J5,758  77,  with  interest,  fi 
ton,  in  excess  of  her  share,  or 
the  estate.  Was  this  a  pro] 
If  this  amount  was  over-paid 
allowed  that  amount." 

4th.  Because  the  court  cha 
by  the  original  bill  that  certi 
C  Ellington,  as  to  his  actingi 
liam  B.  Ellington.  After  tli 
ant  answerwi,  under  oath,  to 
After  that  answer  was  made  i 
their  bill  by  disclaiming  any 
ecutor,  iuasmuch  as  a  settlemi 
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tor  of  his  accounts  in  Greene  county^  and  he  had  been  dis- 
charged as  executor.  Defendant's  counsel  insist  that  notwith- 
standing this^  they  can,  in  law,  insist  on  bringing  into  this 
issue  the  accounts  of  said  executor  for  the  purpose  of  show- 
ing that  Belle  Ellington^  one  of  the  legatees,  owed  him  certain 
balances  against  the  claim  of  her  heirs  against  him  as  admin- 
istrator. 

'^  These  issues  between  counsel  make  issues  of  law  for  the 
decision  of  the  court,  and  the  directions  which  the  court  will 
give  you,  you  will  receive  as  law.  I  charge  you,  as  matter 
of  law,  that  when  complainants  called  upon  defendant,  in  their 
original  bill,  for  a  discovery  in  his  answer,  what  the  defend- 
ant answers  in  response  to  that  call  for  discovery  is  evidence 
for  him ;  those  parts  of  defendant's  answer,  in  response  to 
the  bill,  are  evidence  for  defendant  and  must  be  disproved . 
by  two  witnesses  or  one  witness  and  corroborating  circum- 
stances. So  that  you  must  consider  such  portion  of  these 
answers  as  are  thus  responsive,  the  truth  of  the  matter  in 
issue  until  so  overcome  by  two  witnesses,  or  one  witness 
and  corroborating  circumstances.  You  may  sifl  these  an- 
swers and  see  how  they  reply  to  complainants'  allegations ;  the 
consistency  or  inconsistency  of  these  answers  are  matters  for 
you  to  look  into  and  pass  upon." 

5th.  Because  the  court  charged :  "  I  further  chargfe  you  that 
the  discharge  of  Ellington,  as  executor,  by  the  ordinary  of 
Greene  county,  is  no  bar  to  defendant's  setting  up  this  claim 
for  over-paid  balances  here,  nor  is  he  concluded  by  the  settle- 
ment made  in  Greene  county  by  King  &  Lewis," 

6th.  Because  the  court  charged  as  follows  :  ''At  the  time 
the  investments  were  made  in  Confederate  bonds,  the  law  al- 
lowed the  investments  to  be  made  even  if  good  money  was 
used  for  that  purpose.  It  is  for  you  to  say  what  kind  of 
money  was  used  in  the  purchase  of  these  bonds,  and  if  in 
Confederate  money,  whether  Miss  Ellington  accepted  them 
as  good  money." 

7th.  Because  the  court  charged  as  follows  :  ''  Take  these 
exceptions,  one  by  one,  from  first  to  last ;  if  you  find  the  ex- 
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ceptioDs,  or  erlher  of  themgooil,  say  bo  as  to  each  one;  if  you 
fiud  the  exceptions  not  good,  say  so  as  to  each  one.  Say  sos- 
taiued  or  not  sustained,  as  to  each  item  of  tlie  exceptions. 
The  foJlowiiig  I  suggest  to  you  as  a  guide  in  your  verdict; 
if  you  fiud  the  first  exceptiou  good,  say  we  sustain  the  first 
exception  ;  or,  if  you  find  the  exception  not  good,  say  we  find 
against  tlie  first  exception,  and  so  on  to  tlie  last." 

8th.  Because  the  coart  charged  as  follows :  "  Defendant's 
answer  touching  the  amount  and  disposition  of  stocks  and 
bonds  received  by,  and  the  propeily  of  V.  B.  Ellington,  be- 
ing responsive  to  the  interrogatories  set  out  and.  propounded 
in  complainants'  bill,  must  be  taken  as  true,  unless  disproved 
by  two  witnesses,  or  one  witness  and  oorroborating  circum- 
stances." 

9th.  Because  the  court  failed  to  instruct  the  jury  explicitly 
upon  each  exception  as  demanded  by  itsallf^tions  and  called 
for  and  warranted  by  the  evidence 

10th.  Because  complainants'  counsel,  having  read  the  mas- 
ter's report,  with  their  exceptions,  as  pleading,  the  court  ruled 
that  said  report  was  In  evidence. 

11th.  Because  the  verdict  wascontrary  to  law,  to  theevi- 
dence,  without  evidence  to  support  it,  and  strongly  aod  decid- 
edly against  the  weight  of  the  evidence. 

The  motion  was  overruled  and  complainants  excepted. 

The  court  thereupon  decreed,  in  substance,  as  follows: 
That  defendant,  as  the  administrator  of  V.  B.  Ellington,  pro- 
ceed, upon  giving  l^al  notice,  to  sell  all  the  Georgia  Rail- 
road stock  held  by  him  asadministrator  as  aforesaid,  and  from 
the  proceeds  of  said  sale  and  the  dividends  thereon  ruoeivetl 
since  the  master's  report,  pay  as  follows: 

IsL  The  expenses  of  administral 

since  said  account  was  taken  and  ap| 
jury  at  the  last  term. 

2d.  To  retain  for  his  own  use  a 
satisfy  the  amount  found  due  him  b< 

3d.  To  pay  any  balance  which  i 
heirs-at-Iaw  of  Violet  B.  Ellington. 
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.  It  decreed  further  that  the  tract  of  land  devised  to  Violet 
B.  and  Anu  E.  Eiliogton  for  life,  and  their  children,  if  any, 
upon  the  death  of  the  said  Violet  B.  and  Ann  £.,  without 
ehihlren,  did  not  descend  to  the  heirs  of  Violet  B.,  but  to  the 
heirs  of  William  B.  Ellington  living  at  the  death  of  said 
Violet  B. 

To  this  decree  the  complainants  also  excepted. 

Error  was  assigned  accordingly. 

John  C.  Reed;  W.  G.  Johnson;  Lumpkin  &  Olive; 
S.  H.  Hardeman,  for  plaintiffs  in  error. 

R  Toombs,  for  defendant. 
Bleckley,  Judge. 

# 

Most  of  the  heirs  and  distributees  of  Violet  B.  Ellington, 
deceased,  filed  their  bill  against  Simeon  B.  Ellington,  her  ad- 
ministrator, for  discovery  and  account;  the  object  being  to 
compel  the  administrator  to  distribute  the  estate,  and  pay  to 
the  complainants  their  respective  shares,  each  share  being  one 
thirty-seventh  part  of  the  whole.  As  originally  framed,  the 
bill  called  for  full  discovery  touching  assets,  expenditures,  in- 
vestments, and  all  transactions  of  the  defendant,  not  only  as 
administrator  of  the  intestate,  but  as  executor  of  the  will  of  her 
father,  W.  B.  Ellington,  and  as  trustee  under  that  will,  and 
as  agent  of  the  intestate  prior  to  her  death.  This  wide  range 
was  taken,  on  the  theory  that  the  estate  of  the  intestate  con- 
sisted of  more  than  the  property  set  forth  in  the  administra- 
tor's inventory,  and  that  the  excess  was  in  the  form  of  money, 
or  other  assets,  for  which  he  was  accountable  as  executor  of 
her  father,  and  as  her  trustee  and  agent.  The  defendant  an- 
swered, making  the  discovery  prayed  for;  but  instead  of 
disclosing  a  balance  against  him,  the  answer  claimed  a  bal- 
ance in  his  favor,  growing  out  of  alleged  over-payments  by 
him  as  executor  of  the  father's  estate,  and  prayed  a  decree 
therefor.  The  complainants  then  amended  th.eir  bill,  striking 
out  all  allegations  touching  the  defendant's  transactions  as 
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executor,  and  renouncing  any  claim  upon  him  in  that  charao- 
ter,  averring  that  he  had  been  discharged  bj  the  ordinary 
from  his  office  of  executor,  afler  a  final  settlement  of  his  ac- 
counts, and  protesting  against  reopening  the  settlement  or 
going  behind  the  discharge.  The  court,  nevertheless,  referred 
the  case  to  a  master,  to  report  on  the  defendant's  several  ac- 
counts, as  executor,  as  agent,  and  as  administrator.  The 
master  reported;  and  divers  exceptions  to  his  report  were 
filed  by  the  complainants,  the  same  matters  being  presented, 
first  as  exceptions  of  law,  and  again,  most  of  them,  with  some 
others,  as  exceptions  of  fact.  The  court  overruled  them 
(after  some  alteration  was  made,  by  consent,  in  the  report)  as 
exceptions  of  law ;  and  as  exceptions  of  fact,  sent  them  to  a 
jury  for  trial.  A  verdict  sustaining  the  report  by  a  general 
finding  against  all  of  the  .exceptions,  was  rendered.  There- 
upon the  court  made  a  final  decree  in  conformity  with  the 
report,  which  allowed  a  large  balance  as  due  to  the  defendant 
for  over-payments  made  to  the  intestate  in  her  lifetime,  by 
the  defendant  as  executor  of  her  Other's  estate.  Groing 
further,  the  decree,  in  defining  the  assets  to  be  administered, 
construed  the  father's  will  in  a  way  to  exclude  from  the 
assets  of  the  daughter's  estate  certain' realty  alleged  by  the 
bill  to  be  a  part  of  the  property  to  be  accounted  for;  the 
same  being  also  set  forth  in  the  inventory  returned  by  the 
defendant  as  administrator  of  her  estate.  The  complainants 
made  a  motion  for  a  new  trial,  grounded  on  overruling  the 
exceptions  as  matters  of  law;  on  misdirection  to  the  jury; 
on  conflict  of  the  verdict  with  law  and  evidence ;  and  on 
error  in  the  decree  as  to  the  realty  in  question.  This  motion 
was  overruled. 

1.  On  a  bill  by  the  heirs  and  distributees  of  an  estate 
against  the  administrator,  for  account  and  settlement,  the 
ultimate  question  is,  what  are  the  assets  remaining  after  all 
liabilities  are  deducted  ?  To  determine  that  question,  it  is 
necessary  to  ascertain  what  should  be  counted  as  assets,  and 
what  as  liabilities.  If,  for  this  purpose,  the  condition  and 
accounts  of  some  other  estate  ought  to  be  examined,  the  ex* 
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aminatioii  may  be  called  for  as  a  part  of  the  general  case. 
The  eoraplaiDants  framed  their  bill  on  this  theory,  demanded 
full  discovery,  and  obtained  it.  The  result  being  apparently 
favorable  to  the  defendant,  they  sought  to  cut  off  one  branch 
of  the  case  by  an  amendment  to  the  bill,  and  thus  deprive 
their  adversary  of  the  benefit  of  all  the  discovery  which  he 
had  made  in  respect  to  that  branch.  This  was  to  make  the 
defendant  their  witness,  and  then  turn  their  backs  on  his  tes- 
timony. With,  as  without  the  amendment,  the  defendant 
was  entitled  to  use  his  answer  as  evidence,  so  far  as  it  was 
responsive,  and  to  take  the  benefit  of  it  so  far  as  the  respon- 
sive matter  was  a  defense,  in  whole  or  in  part,  to  the  bill  as 
left  standing.  The  principle  is,  that  after  obtaining  discov- 
ery, the  effect  of  it  is  not  to  be  avoided  by  merely  striking  out 
a  part  of  the  bill  and  retaining  the  balance.  After  discovery 
is  obtained  it  is  too  late  to  waive  it :  60  Georgia.  Reports^ 
58.     See,  also,  Code,  section  4190. 

2.  Besides  contending  that  the  amendment  turned  the  sub- 
ject matter  of  over-payments  out  of  the  case,  the  complain- 
ants urged  that  the  defendant's  discharge  as  executor  closed 
his  accounts,  as  such,  and  that  he  could  not  re-open  them  for 
the  purpose  of  claiming  credit  for  any  balance  that  the  re- 
turns might  show  in  his  favor.  If  this  position  as  to  the 
effect  of  the  discharge,  had  been  taken  in  resistance  to  an  ef- 
fort originating  with  the  defendant  to  bring  in  the  accounts, 
there  might  be  force  in  it.  There  seems  to  have  been  an  in- 
complete settlement  between  the  executor  and  the  legatee, 
treated  by  both  as  partial  and  provisional  only.  Afterwards, 
without  any  further  reckoning  or  payment,  the  legatee  seems 
to  have  given  a  receipt  in  full,  which  receipt  was  used  by  the 
executor  in  obtaining  his  letters  of  dismission.  Under  these 
circumstances,  it  might  not  be  unreasonable  to  hold,  that  the 
effect  was,  to  close  the  accounts  on  both  sides,  and  that  neither 
the  executor  nor  those  claiming  through  the  legatee  could  re- 
open them,  except  for  fraud  or  mistake,  unmixed  with  negli- 
gence. The  judgment  dismissing  the  executor  might  operate 
equall)'  for  and  against  him  in  putting  to  rest  all  question  of  no 
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unbalanced  accounts  being  left  between  him  a^  executor  and  the 
legatee,  and  might  be  conclusive  that  all  funds  which  he  ad- 
ministered or  paid  over  as  a  part  of  his  testator's  estate  were 
so  in  fact.  The  payments  now  claimed  to  have  been  over-pay- 
ments, could  be  presumed  to  have  had  some  influence  on 
the  ordinary  in  granting  the  discharge.  They  were  a  part 
of  the  evidence  on  which  it  was  granted,  for  they  were  set 
out  in  the  executor's  returns.  If  the  executor  could  witli- 
draw  from  the  ojieration  of  the  judgment  a  part  of  its  foun- 
dation, and  still  leave  it  standing  in  his  favor,  where  would 
be  the  limit  to  this  process  of  pvMing  ouif  If  some  of 
the  payments  could  be  recovered  back  as  unaffected  by  the 
judgment,  why  not  all  of  them,  so  far  as  any  impediment 
offered  by  the  judgment  is  concerned?  Moreover,  the  ex- 
ecutor had  the  benefit,  before  the  ordinary,  of  the  lega- 
tee's final  receipt  in  full.  Woiihl  that  receipt  have  been 
given  except  as  a  sequel  to  aU  the  prior  payments  ?  With 
the  payments  standing  as  they  were  made,  the  l^atee  would 
probably  be  less  careful  to  see,  before  receipting  in  full, 
that  the  executor  had  charged  liimself  with  all  the  assets 
which  came  to  his  hands ;  and,  especially,  would  the  amount 
of  the  payments,  with  no  notice  that  any  part  was  to  be  re- 
claimed, operate  to  prevent  any  cause  from  being  shown 
against  the  application  for  discharge,  though  good  cause,  if 
the  payments  had  been  less,  might  exist.  After  the  execu- 
tor's discharge,  why  should  over-payments  be  any  more  in 
his  reach  than  deficient  payments  would  be  in  the  reach  of 
the  legatee  ?  Were  the  legatee  to  sue  for  {laymeuts  that  ought 
to  have  been  made,  but  were  not  made,  the  judgment  of  dis- 
charge would  be  a  bar  in  favor  of  the  executor.  Why,  then, 
when  the  executor  reclaims  payments  that  ought  i\ot  to  have 
been  made,  but  were  made,  should  not  the  judgment  of  dis- 
charge be  a  bar  against  him  ?  The  reply,  if  any  there  be, 
would  have  to  rest  on  the  theory  that  what  is  adjudicated 
when  a  discharge  is  granted,  is  simply  that  all  the  estate  has 
been  administered,  and  that  those  entitled  to  it  have  received 
it.     Where  this  appears,  the  executor  or  administrator  is  en* 
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titled  to  have  letters  of  dismission  (it  may  be  said)  whether 
over-payments  have  been  made  or  not.  Tbus^  nothing  is  ad- 
jutlicated  as  to  over-payments — they  are  entirely. irrelevant 
and  immaterial,  since,  witii  or  witiiout  them,  the  judgment 
would  be  the  same.  The  judgment  speaks  aiBrmatively  that 
enough  has  been  paid,  but  is  silent  as  to  more  than  enough. 
Such  a  reply  has  the  look  of  strength  about  it.  We  need  not 
now  hold  it  sufficient,  however,  for  both  parties  went  behind 
the  judgment  voluntarily,  and  thereby  waived  the  bar  of  it, 
once  for  all,  in  this  litigation.  After  the  complainants  have 
helped  to  bring  the  truth  into  court,  how  can  they  say  that 
it  has  no  business  there,  and  that  the  defendant  is  estopped  from 
having  it  there  and  using  it?  The  judgment  was  matter  of 
record,  and  the  complainants  might  and  should  have  known 
of  it,  and  if  they  meant  to  insist  on  it,  should  not  iiave  run 
over  it  in  the  beginning. 

3.  The  charge  of  the  court  on  the  subject  of  overcoming 
or  discrediting  the  defendant's  answer  as  evidence,  was  correct 
as  far  as  it  went.  It  gave  the  general  rule,  and  in  addition 
thereto,  stated  that  the  consistency  or  inconsistency  of  the  an- 
swer was  to  be  regarded  and  passed  upon.  The  eflfect  of 
conflict  with  documentary  evidence  should  have  been  sug- 
gested by  .counsel  and  some  request  made  to  charge  thereon, 
if  counsel  ccmtended  that  such  conflict  existed. 

4.  The  master's  report  proves  the  facts  and  conclusions  of 
fact  stated  therein,  until  shown  to  be  untrue  or  erroneous  in 
respect  to  the  matters  controverted  by  the  exceptions.  The 
property  of  being  evidence  to  this  extent  is  inherent  in  the 
report.  The  report  cannot  go  to  the  jury  for  any  purpose 
without  bearing  that  property  along  with  it. 

5.  It  is  doubtful  whether,  if  an  exception  be  true  in  part 
and  false  in  part,  it  can  be  sustained  rft  all.  But  the  court  is 
certainly  justifiable  in  dealing  with  each  exception  as  a  unit, 
unless  requested  by  counsel  to  consider  them  as  divided  into 
parts.  No  request  was  made  of  the  court  to  instruct  the  jury 
that  they  might,  if  they  thought  the  evidence  warranted  it, 
find  such  or  such  a  part  of  an  exception  sustained,  and  the 
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balance  not  sustained.  That  the  court  failed,  not  refused,  so 
to  instruct,  is  the  point  of  the  complainants'  objection  to  the 
charge  touching  the  form  of  the  verdict  We  do  not  think 
the  point  well  taken. 

6,  7,  8,  9.  In  respect  to  the  Confederate  bonds  turned  over 
by  the  executor  to  the  legatee,  we  think  the  court's  charge  was 
erroneous.    The  authority  of  the  executor  to  invest  in  such  se- 
curities need  not  be  considered ;  for  the  legatee,  when  of  fall 
age,  ratified  the  investment  by  accepting  the  bonds  as  a  part  of 
the  estate  of  her  father.    The  latter  having  died  before  the  war, 
she  must  have  known  that  th&se  bonds  were  not  original  assets. 
As  she  made  no  complaint  of  the  investment,  her  heirs  cannot 
be  heard  to  complain  of  it  now.    The  bonds  represented  what 
went  into  them — nothing  more,  and  nothing  less.     The  effect 
of  turning  them  over  was,  therefore,  to  discharge  the  execu- 
tor from  otherwise  accounting  for  the  original  assets,  their 
proceeds  and  accumulations,  so  invested.    It  was  not  to  make 
the  legatee  his  debtor,  but  to  perform  his  obligation,  as  trus- 
tee, to  surrender  a  trust  fund.     The  bonds  had  never  been 
his  property,  beneficially,  and  he  was  not  making  a  sale  of 
them,  but  a  delivery  to  the  true  owner.     If  this  was  not  the 
truth  of  the  case,  and  the  bonds  really  represented  the  execu- 
tor's money,  and  not  money  of  the  estate,  then  indeed  were 
they  the  property  of  the  executor.     But  there  is  no  trace  in 
the  evidence  of  his  having  so  informed  her;  or  of  any  con- 
tract -between  them  for  a  sale  of  the  bonds.     It  is  scarcely 
credible  that  she  could  have  understibod  that  she  was  par- 
chasing  such  bonds  from  him;  and  it  is  utterly  incredible  that 
she  intended  to  purchase,  or  he  to  sell  them,  at  par  in  good 
money.     The  receipts  which  were  given  for  them  tend  to  neg- 
ative any  suggestion  that  there  w&s  a  sale  at  all.     But  sap- 
pose  they  were  his,  an<T  he  sold  them  to  her,  what  ought  her 
estate  to  pay  for  them?    Certainly  not  more  than  their  real 
value,  with  interest,  unless  a  different  price  was  expressly 
named  and  assented  to ;  the  burden  of  proving  which  would 
rest  on  him.     Whenever  she,  after  arriving  at  age,  received 
a  dollar  of  the  estate,  whether  in  its  first  form,  or  any  su( 
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ing  form  into  which  }t  had  been  changed^  the  executor  was 
discharged  to  the  extent  of  one  full  dollar;  but  when  she  re- 
ceived|  if  at  ally^a  dollar  belonging  to  the  executor,  the  value 
of  the  so-called  dollar  became  the  measure  of  hisctedit,  o#of 
her  debit,  unless  a  different  measure  was  agreed  upon.  In  other 
words,  a  dollar  of  the  estate  on  both  sides  of  the  executor's 
account  ought  to  balance,  however  depreciated  it  might  have 
been  when  the  legatee  received  it;  but  a  depreciated  dollar  of 
his  own,  without  some  express  agreement  in  regard  to  it, 
should  not  cancel  his  debit  for  an  undepreciated  dollar  be- 
longing to  the  estate.     It  should  cancel  of  the  latter  a  part 
equivalent  to  its  own  real  value,  and  no  more.    Or,  if  it  was 
a  sheer  over-payment  to  the  legatee,  in  excess  of  any  assets 
charged,  or  chargeable  to  the  executor,  then,  in  reclaiming  it, 
he  should  recover  its  real  value  at  the  time  the  legatee  re- 
ceived it,  with  interest.     That  would  be  exact  equity  to  both 
parties.     The  court's  charge  on  the  subject,  should  have  been 
in  substantial  conformity  to  these  views.    On  the  state  of 
facts  in  evidence,  it  was  error  to  submit  the  question  of  wheth- 
er the  bonds  were  received  as  good  money.    They  were  re- 
ceived, not  as  money,  good  or  bad,  but  as  bonds;  and  it  made 
no  difference  what  sort  of  money  went  into  them ;  though  it 
did  make  a  most  important  difference  whether  that  money 
really  belonged  to  the  estate  or  to  the  executor.     If,  in  in- 
structing the  jury  to  look  to  the  final  receipt  in  full,  given  by 
the  legatee  to  the  executor,  the  court  meant  to  suggest  that  it 
was,  or  might  be  possible  to  draw  from  that  receipt  any  sup- 
]>ort,  whatever,  in  aid  of  the  hypothesis  that  the  bonds  were 
received  as  money,  and  at  their  nominal  amount  in  good 
money,  the  court  erred  in  this  part  of  the  charge,  also.     We 
think,  too,  that  as  the  pleadings  stood,  it  was  not  appropri- 
ate to  instruct  the  jury  that  the  receipt  was  subject  to  be 
reopened.     The  complainants  having   amended  their  bill, 
renouncing  all  claim  upon  the  defendant  in  his  character  of 
executor,  there  was,  or  ought  to  have  been,  no  dispute  that 
the  receipt  in  full  was,  as  far  as  it  went,  a  correct  and  proper 

receipt.     We  do  not  understand  that  either  party  sought  at 
Vol.  lvii.,  38. 


688         SUPREME  COURT  OF  GEORGIA. 

Dillard  et  al,  vs,  Ellington. 


the*trial  to  reopen  it  The  defendant  contended  that,  as  ex- 
ecutor, he  had  paid  the  legatee  in  full  and  over-paid  her.  The 
complainants  admitted  that  he  had  paid  her  in  full  (and  to 
th^t  extent  went  the  receipt)  but  denied  that  there  had  been 
any  over-payment.  Both  of  these  positions  were  consistent 
with  the  receipt.  The  receipt  said  there  had  been  full  pay- 
ment. The  complainants  said  so  too ;  and  the  defendant  said 
there  had  been  that  and  more.  On  the  question  of  more,  the 
parties  were  at  issue.  If,  by  reopening  the  receipt,  the  court 
meant  simply,  that  the  defendant  was  not,  by  accepting  the 
receipt,  concluded  from  proving  his  over-payments  and  hav- 
ing a  proper  allowance  for  them  in  this  case,  the  idea  in  the 
judge's  mind  was  quite  correct.  But  if  this  was  tlie  meaning, 
it  should  have  been  more  distinctly  expressed.  In  constru- 
ing the  receipt  and  ruling  upon  its  character  and  effect,  we 
notice,  of  course,  that  it  is  a  document  relating  only  to  busi- 
ness affairs  between  the  parties  to  it,  as  legatee  and  executor. 
It  does  not  purport  to  deal  with  their  relations  as  principal 
and  agent.  What  had  been  previously  receipte<i  for  by  the 
l^atee  and  left  in  the  defendant's  hands  as  her  agent,  would 
be  as  subject  to  be  called  for  by  her  or  her  legal  representa- 
tives after  this  receipt  was  given  as  before.  Her  receipt  in 
full  to  the  executor,  as  such,  signifies  that  all  of  her  father's 
estate  to  which  she  was  entitled  had  been  turned  over  to  her, 
and  that  she  had  no  further  claim  upon  him  connected  with 
the  trust  imposed  by  her  father's  will.  What  claim,  if  any, 
she  may  have  had  u|)on  him  as  an  individual,  or  as  her  agent 
or  bailee,  the  receipt  does  not  pretend  to  speak.  In  r^ani  to 
that  part  of  their  business,  it  is  utterly  silent. 

10.  That  the  executor  ever  advanced  any  of  his  own  money 
for  the  benefit  of  his  testator's  estate,  is  not  declared  expressly 
on  the  face  of  his  annual  returns.  It  is  but  an  inference  from 
the  state  of  his  accounts,  comparing  the  amounts  received 
with  the  amounts  pa,id  out.  His  answer  to  the  bill,  does  not 
specify  the  various  sums  advanced,  or  give  the  precise  dates 
at  which  advances  were  made.  From  some  of  the  resolts 
arrived  at  by  the  master  in  his  report,  there  is  strong  probs* 


ATLANTA,  JULY  TERM,  1876.  589 

Dillard  et  al,  vs.  Ellington. 

bility  that  some  part  of  the  large  balance  appearing  in  the 
executor's  favor^  on  aggregating  his  returns,  grew  out  of  con- 
tributions from  his  own  funds,  made  during  the  late  war,  and 
either  invested  in  Confederate  securities,  or  applied  in  pay- 
ment of  current  expenses,  such  as  taxes,  support  and  main- 
tenance of  the  two  daughters  of  the  testator,  etc.     As  to  any 
money  of  the  executor  which  may  have  been  invested  in 
Confederate  securities,  we  have  already  seen  that  the  securities 
would  not  be  the  proi)erty  of  the  estate,  although  so  treated 
by  the  executor,  and  that  the  credit  therefor  to  which  he 
would  be  justly  entitled  would  be  no  more  than  their  actual 
value  at  the  time  of  turning  them  over.     The  same  principle 
would  apply  to  any  advances  rightfully  made  by  him  in  pay- 
ing expenses.     If  they  are  credited  to  him,  as  of  the  proper 
dates,  at  their  then  real  value  (adding  interest  if  they  were 
in  excess  of  all  his  proper  debits),  he  will  have  the  full  meas- 
ure of  his  rights.     If  he  advanced  depreciated  currency,  it 
was  paid  out  as  depreciated  currency,  and  expenses  thus  de- 
frayed must  have  been   nominally   more  than  they  would 
have  been  if  a  better  currency  had  been  used.     Therefore,  the 
benefit  to  the  estate,  or  to  the  testator's  daughters  (the  lega- 
tees), must  have  been  less  from  each  and  every  dollar,  than  it 
would  have  been  if  the  money  had  been  good  money.     If, 
contrary  to  the  probabilities  of  the  matter,  whether  we  rest 
upon  the  public  liistory  of  the  times  or  the  just  inferences 
from  the  evidence  in  the  record,  he  advanced  and  used  good 
money  to  pay  expenses  in  1863,  1864,  and  the  early  part  of 
1865,  he  should  not  only  prove  the  fact,  but  should,  more- 
over, reconcile  it  with  the  large  aggregate  oi  expenses  in  each 
of  those  years,  and  with  the  inflated  prices  which  his  vouchers 
exhibit  as  to  many  of  the  particular  items.    Money  belonging 
to  the  estate,  and  used  for  its  benefit,  is  not  to  be  scaled ;  but 
money  put  in  by  the  executor  is  to  count  only  for  what  it  was 
worth.     What  has  already  been  said  in  respect  to  the  differ- 
ence between  bonds  of  the  estate  and  bonds  of  the  executor,  is 
equally  applicable  to  currency  paid  out  as  expenses. 

11.  Allowing  there  to  be  a  balance  in  favor  of  the  execu- 
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tor  on  a  proper  ailjustment  of  liia  executorship  accoiiuts,  aa  a 
wliole,  such  balance  would,  of  cuurse,  not  all  be  chargeable  to 
uue  of  the  l^aiees.     Thus  chargiug  it  hy  the  master  in  his 
report,  was,  at  the  hearing,  conceded  to  be  erroueous,  and 
the  report  was  so  far  corrected  as  to  debit  the  estate  of  Violet 
B.  with  one-half,  instead  of  the  whole  of  the  balance  found. 
This  was  recc^nizing  the  position  taken  in  the  third  exception 
of  law.     But  as  Violet  B.  received,  or  had  the  benefit  of 
more,  and  her  sister  of  less,  than  half,  the  report  added  to  Vi- 
olet B's  debit  of  one-half,  the  whole  difference  between  them ; 
that  ia,  tlie  whole  amount  wiiicli  she  received  or  had  the  ben- 
efit of  in  excess  of  what  her  sister  received  or  had  the  beuefit 
of.     This  addition  was  too  much,  even  if  the  figures  used  had 
been  otherwise  correct.     It  was  just  double  what  it  should 
have  been.     No  sum  or  quantity  can  be  divided  unequally 
into  two  parts,  one  of  which  shall   be  equal  to  half  of  the 
whole  and  the  whole  of  the  difference  betweeu  the  ports  them- 
selves.   If  an  accouut  be  chargeable  severally  to  two  persons, 
in  the  proportion  eacii  was  benefited,  each  should  be  charged 
with  half  of  those  parts  of  thb  account  which  accrued  for 
Joint  and  equal  benefit,  the  whole  of  those  parts  which  aocraed 
for  sole  benefit,  and  a  pro  raia  proportion  of  such  parts  as 
accrued  for  joint  but  unequal  beiiefiL     If  gone  through  with 
in  detail  aud  each  item  or  group  of 
rately,  this  would  he  the  principle  of  c 
to  each  and  every  dollar.     But  the  sair 
be  arrived  at,  if,  knowing  only  the  a^ 
aud  the  aggregate  of  the  excess  receiv 
sons  over  the  other,  we  should  take  hal 
gr^at«s  aud  add  them  together  to  find 
to  one  of  the  persons,  aud  subtract  ha 
gat«  from  half  of  the  former  (that  is,  I 
half  of  the  account)  to  find  the  amount  < 
person.     It  is  only  a  truism  that,  for  i 
of  any  two  quantities,  both  roust  be  eq 
be  precisely  half  of  the  sum;  or  else  < 
the  other  &11  short  of  half,  not  by  the 
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two,  but  by  half  of  that  difference ;  that  is,  by  the  difference 
between  either  and  the  half  of  both. 

12.  If  each  legatee  got  more  than  she  was  entitled  to,  it 
would  be  a  singular  consequence  that  one  of  them  phould  have 
to  refund  to  the  other,  and  not  to  the  executor.  How  could 
a  legatee  who  had  been  overpaid,  herself,  complain  that  another 
got  more  than  she  ?  We  can  see  no  possible  relevancy  to 
this  case,  in  anything  which  has  been  done  or  omitte<l,  or 
which  might  have  been  done,  in  relation  to  settling  up  the 
estate  of  the  younger  sister.  There  is  no  pretense  that  her 
estate,  or  that  the  defendant  as  representative  thereof,  is  charge- 
able with  anything,  or  that  that  estate  has  not  been  fully  and 
finally  administered.  The  defendant  is  not  now  contending 
that  one  sister's  estate  owes  the  other's  estate,  but  that  both 
estates  severally  owe  him  ;  and  he  seeks  to  recover  out  of  one 
of  them  what  it  owes,  and  no  more.  That,  in  settling  up  the 
other,  he  made  no  similar  claim  upon  it,  is  his  own  concern. 
That  he  waived  his  rights  in  respect  to  that  estate,  does  not 
oblige  him  to  do  the  like  in  respect  to  this. 

13.  Touching  the  statute  of  limitations,  as  a  bar  to  the  al- 
lowance of  the  claim  for  over-payments,  we  need  say  only, 
that  we  do  not  think  a  creditor's  claim  can  become  barred 
while  he  is  the  sole  administrator  upon  his  debtor's  estate. 
As  he  cannot  sue  himself,  the  statute  does  not  run  ;  and  we  are 
not  aware  of  any  law  that  compels  the  exercise  of  the  right 
of  retainer,  on  pain  of  forfeiting  it,  within  any  specific  time 
after  taking  out  administration. 

14.  We  do  not  regard  the  administrator's  inventory  as  in- 
consistent with  his  position,  that  he  was  a  creditor  in  posses- 
sion of  the  personalty,  with  a  right,  by  contract,  to  treat  it  as 
security  for  his  debt.  Whether  the  property  was  thus  bur- 
dened or  not,  it  is  equally  the  property  of  the  intestate's  estate, 
and  the  inventory  is  still  true.  The  administrator  does  not 
object  to  administering  the  personalty,  but  what  he  wants  is, 
to  take  the  proceeds  as  a  cre<litor.  Whether  he  can  do  that 
or  not,  will  depend  in  no  degree  on  contradicting  the  inven- 
tory.    In  like  manner,  the  inventory,  as  to  the  realty  also, 
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corresponds  with  the  state  of  the  title,  as  will  be  seen  below,  for 
which  reason  there  need  be  no  consideration  of  what  its  effect 
might  have  been,  by  way  of  estoppel  upon  the  administrator, 
if  the  true  title  had  been  at  variance  with  it. 

15,  16, 17.  We  think  that  the  testator  intended  to,  and  did, 
die  testate  as  to  his  whole  estate.  After  completing  specific 
devises  and  bequests,  he  adds:  ''All  the  residue  of  my  estate 
of  every  sort  and  kind  not  dis{)osed  of  above,  I  give  to  my 
two  daughters  above  named,  in  equal  shares  when  distribu- 
ted." The  clause  containing  the  specific  devise  and  bequest 
to  his  daughters  (omitting  introductory  matter)  reads  thus: 
"  I  therefore  bequeath  and  devise  to  my  executor,  S.  C.  El- 
lington, in  trust  to  and  for  the  sole  and  separate  use  of  my 
two  daughters,  Violet  B.  and  Ann  E.,  for  and  (Juring  their 
natural  lives,  and  at  their  death,  to  their  children,  respectively, 
to  be  subject  to  the  debts  of  no  person  whatever,  the  tract  of 
land  (describing  it)  and  (certain  personalty,  describing  it) 
to  be  held  and  managed  by  my  executor  until  my  eldest 
daughter  arrives  at  age,  or  marries,  after  which  event,  I  de- 
sire all  this  property  divided  between  my  said  daughters  in 
equal  shares.  Should  either  of  my  said  daughters  die  with- 
out child  or  children,  such  property  shall  revert  to  and  belong 
to  the  other  sister."  When  the  younger  daughter  died,  her 
interest  in  the  whole  property  embraced  in  this  clause  ceased, 
and  the  survivor  stood  as  if  she  had  been  alone  originally. 
The  property  reverted  to  her,  and,  construing  both  clauses  of 
the  will  together,  she  then  held  the  whole,  with  a  contingent 
remainder  to  her  children  interposed  between  her  particular 
estate  for  life,  and  her  reversion  in  fee.  Technically,  per- 
haps, the  particular  estate  would  be  in  the  trustee  for  her 
benefit,  and  the  reversion  not  in  the  trustee,  but  properly  ia 
herself.  At  all  events,  while  she  lived,  the  contingent  re* 
mainder  was  not  drowned  out.  Her  estate  was  the  equiva- 
lent of  a  fee,  subject  to  be  cut  down  by  the  remainder.  When 
she  died  without  children,  the  fee,  unimpaired  by  the  conti©- 
gent  remainder,  descended  to  her  heirs.  It  is  not  certain  tbat 
aid  is  needed  from  the  residuary  clause  of  the  will,  to  jpttB 
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the  reversion  into  the  surviving  sister,  as  to  the  whole  of  the 
specific  property.  But  if  needed,  we  think  that  clause  may 
be  invoked.  The  failure  of  a  remainder  to  become  vested, 
wiiich  the  testator  must  have  known,  and  not  merely  may  have 
known,  might  never  vest,  is  not  like  the  ordinary  case  of  a  void 
or  a  lapsed  devise.  When  the  testator  created  a  remainder 
in  favor  of  children  unborn,  he  must  have  known  that  they 
might  never  be  born,  and  hence  that  the  remainder  was  neces- 
sarily contingent.  On  the  state  of  facts  which  he  knew  to 
exist  at  the  time  the  will  was  made,  he  knew  that  there  was 
a  reversion  as  to  this  specific  property.  But  intending  to 
leave  none  of  his  estate  undisposed  of,  he  proceeded  to  dis- 
pose of  this  reversion  effectually  iu  the  residuary  clause,  if 
he  had  not  already  done  so  in  the  previous  clause.  When  a 
reversion  may  be  incident  to  a  specific  devise,  the  testator  may 
be  supposed  not  to  have  contemplated  it;  but  when  itmiLst 
be  incident,  and  cannot  possibly  be  otherwise,  the  presump- 
tion should  be  that  he  had  it  in  mind,  and  that  language  used 
by  him,  sufficiently  comprehensive  to  dispose  of  it,  was  used 
with  that  intent:  See  1  Jarman  on  Wills,  591,  592,  593;  1 
Man.  &  Sel.,  300;  IB.  &  Adol.,  186;  6  Paige  Ch.,  600. 
On  this  view  of  the  matter,  the  distinction  is  evident  between 
the  present  case  and  that  in  50  Georgia  Reports,  523.  It  is 
proper  to  suggest  that,  as  to  the  specific  property  in  question, 
whatever  interest  iu  the  reversion  passed  temporarily  to  the 
younger  sister,  under  the  residuary  clause,  was,  on  her  death, 
without  children,  terminated  or  carried  over  by  virtue  of  the 
previous  provision  that  ''such  property  shall  revert  to  and 
belong  to  the  other  sister." 

It  is  full  time  to  close  this  already  too  lengthy  opinion. 
We  need  not  apply  its  principles  to  all  that  was  done  or  said 
by  the  court,  and  which  has  been  complained  of  as  error, 
approving  or  disapproving  everything  in  detail.  The  appli- 
cation will,  we  trust,  be  sufficiently  obvious  for  all  practical 
purposes.  Let  the  decree  be  set  aside,  and  a  new  trial 
granted. 

Judgment  reversed. 
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Irvin  vs.  Corbin. 

Samuel.  D.  Ibvin,  plaintiff  in  error,  vs,  James  W.  CoRBiKy 

defendant  in  error. 

1.  Exceptions  to  rulings  not  taken  in  the  court  below,  and  not  stated  as 
grounds  of  the  motion  for  new  trial,  cannot  be  considered  by  this  oonrt, 
though  set  forth  in  the  bill  of  exceptions.     (R.) 

3.  This  court  will  not  control  the  discretion  of  the  presiding  judge  in  grant- 
ing a  new  trial  on  the  sole  ground  that  the  verdict  is  contrary  to  the  law 
and  the  evidence,  unless  the  record  clearly  discloses  that  the  law  and  the 
evidence  required  the  verdict,  and  that  the  judge  had  thus  abused  his  dis- 
cretion. 

New  trial.      Before  Judge  Hall.      Spalding  Superior 
Court.     August  Term,  1875. 

Reported  in  the  opinion. 

J.  D.  Stewart;  R.  F.  Lyon;  Samuel  D.  Irvin,  for 
plaintiff  in  error. 

A.  M.  Speer  ;  D.  N.  Martin,  for  defendant. 

Jackson,  Judge. 

This  was  a  bill  in  equity  filed  hy  Irvin  against  Corbin,  to 
enjoin  a  judgment  obtained  by  Corbin  against  one  Jackson, 
who  had  been  garnisheed  to  answer  how  much  he  owed  one 
Mathews,  and  having  failed  to  answer,  judgment  had  gone 
against  him  as  garnishee.  The  all^ations  are  that  Irvin  was 
the  innocent  purchaser  of  the  land  of  Jackson,  which  was 
levied  upon  by  the  judgment  in  favor  of  Corbin,  without 
notice  of  the  judgment;  that  the  original  judgment  against 
Mathews  was  illegal  for  many  reasons;  that  the  judgment 
against  Jackson,  the  garnishee,  was  also  illegal  for  many 
reasons ;  and  that  Irvin  having  bought  in  good  faith,  had 
expended  moneys  in  improvequents  upon  the  premises,  in 
expenses  for  the  last  illness  of  Jackson,  and  counsel  fees  in 
and  about  the  premises  before  he  purchased  them,  which 
ought  to  be  paid  back  to  him;  and  that  he  had  paid  the 
widow  of  Jackson  some  $900  00  balance  due  on  the  land. 


ATLANTA,  JULY  TERM,  1876.  695 

Irvin  vs.  Corbin. 

which  was  set  apart  for  her  year's  sapport,  and  that  he  ought 
to  be  protected  ia  that.  The  jury,  under  the  charge  of  the 
court,  found  for  the  complainant,  and  a  decree  was  had  per- 
petually enjoining  Corbin's  judgment.  A  motion  was  made 
for  a  new  trial  on  the  ground  that  the  verdict  was  against  the 
law  and  evidence,  which  was  granted  by  the  court,  and  Irvin, 
the  complainant,  excepted. 

1.  In  the  exceptions  are  many  complaints  here  of  improper 
and  illegal  rulings  by  the  court  below  on  the  admission  and 
rejection  of  evidence,  and  in  regard  to  the  charge;  but  the 
judge  says  that  these  were  not  in  the  motion  for  a  new  trial, 
were  not  complained  of  below,  and  not  excepted  to  ^Aere;  and 
that  more  than  sixty  days  had  elapsed  before  they  were  com- 
plained of  at  all  to  him.  Of  course  we  cannot  hear  them, 
for  the  reason,  if  no  other,  that  they  are  not  certified  to,  but 
the  judge  expressly  declined  to  embrace  them  in  his  certifi- 
cate. 

2.  So  that  the  question  is  narrowed  to  this :  Is  the  verdict 
80  clearly  and  fully  supported  by  the  evidence  and  the  law, 
as  to  require  us  to  overrule  the  discretion  of  the  presiding 
judge  in  granting  a  new  trial?  We  cannot  say  that  it  is;  no 
great  harm  can  be  done  by  a  new  hearing ;  the  presiding 
judge  was  dissatisfied  with  the  verdict;  the  record  is  some- 
what confused  and  uncertain;  and  in  accordance  with  our 
uniform  and  numerous  rulings  to  this  effect,  we  will  not  con- 
trol the  discretion  of  the  presiding  judge  in  the  premises. 

It  is,  perhaps,  well  to  add  for  reference,  that  this  case,  or  a 
branch  thereof  on  a  prayer  for  injunction,  was  before  this 
court  on  a  former  occasion,  reported  in  39  Georgia  ReportSf 
103;  but  nothing  then  decided  affects  the  simple  question 
now  made. 

Judgment  affirmed. 
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Wilson  vs.  Paulsen  &  Company. 

William  Wilso:^,  sheriff,  plaintiff  in  error,  w.  Jacob 
Paulsen  &  Company,  defendants  in  error. 

1.  Though  an  attachment  commanding  the  seizure  of  the  defendant's  prop- 
erty, specify,  in  general  terni»,  of  what  it  consists,  still,  the  offioer  can  levy 
it  only  upon  property  of  the  defendant,  and  is  not  authorized  to  seize  prop- 
erty of  the  like  kind  belonging  to  another  person,  though  the  defendant 
has  lately  sold  it.  . 

2.  When  a  commodity  is  priced,  and  is  to  be  paid  for,  by  the  bushel,  though 
the  bargain  be  for  such  quantity  as  will  make  a  cargo  for  a  certain  vessel 
brought  by  the  purchaser  to  carry  it  away,  the  parties  may,  by  mutual  con- 
sent, upon  being  interfered  with  by  an  officer,  stop  lading  with  less  than 
a  cargo  on  board ;  and  in  that  case,  the  delivery  will  be  complete  as  to  so 
much  as  is  actually  on  board,  and  under  the  exclusive  control  of  the  pur- 
chaser. 

3.  On  the  facts  in  evidence,  the  verdict  of  the  jury  was  correct,  and  even  if 
there  were  slight  errors  of  law  committed  by  the  court,  there  was  no  abuse 
of  discretion  in  refusing  a  new  trial. 

Attachments.  Levy  and  sale.  Sales.  Before  Judge  Chis- 
UOLM.     City  Court  of  Savannah.    February  Term,  1876. 

Wilson,  sheriff  of  Beaufort  county,  South  Carolina,  brought 
trover  against  Jacob  Paulsen  &  Company,  to  recover  five 
hundred  and  one  bushels  of  rice  which  he  claimed  by  virtue 
of  a  levy  made  upon  it  by  his  deputy.  Defendants  pleaded 
the  general  issue. 

On  the  trial,  the  evidence  for  plaintiff  was,  in  brief,  as  fol- 
lows: 

One  Walls  rented  from  J.  J.  P.  Smith  a  place  in  Beaufort 
county,  South  Carolina,  known  as  the  Beach  Hill  place,  and 
situated  on  the  Savannah  river,  where  he  raised  a  large  quan- 
tity of  rice.  Finding  that  this  was  being  removed  before  the 
payment  of  rent,  Smith  sued  out  an  attachment,  whicli  com- 
manded the  sheriff  to  ''  attach  and  safely  keep  all  the  property 
of  the  said  defendant  within  your  county,  consisting  of  rioe, 
steam  engine  and  thrasher,  mules,  flats,  implements  of  bos- 
baudry,  and  other  articles  of  personal  property  in  the  hands, 
possession  or  control  of  the  said  J.  £.  Walls  or  any  other  per* 
son,  or  so  much  thereof  as  may  be  sufficient/'  eta   The  depotf 
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sheriff  proceeded  to  the  plantatioD|  where  he  found  the  rice  be- 
ing thrashed  and  carried  on  board  a  schooner,  which  was  lying 
in  the  river.  He  went  on  board,  made  an  entry  of  levy  on  the 
rice  which  was  there,  and  placed  a  watchman  over  it.  Ift  the 
meantime,  one  of  defendants,  Paulsen,  came  on  board,  tlie 
lines  of  the  boat  were  cast  loose,  and  it  floated  out  into  the 
stream.  Paulsen  then  said  that  they  were  in  Georgia  water, 
and  he  would  resist  any  attempt  to  take  the  rice.  The  deputy 
sheriff  took  a  boat,  went  ashore,  and  entered  a  levy  on  other 
personal  property;  when  he  returned,  the  schooner  was  gone. 
It  procee<led  to  Savannah  where  the  rice  was  unloaded.  There 
were  five  hundred  and  one  bushels,  and  it  was  the  rice  raised 
on  the  Beach  Hill  place.  Paulsen  expressed  great  anxiety 
on  the  evening  of  the  levy  to  get  his  schooner  loaded  and 
away  before  the  rice  should  be  seized  under  attachment;  he 
arrived  in  the  morning  of  that  day  with  his  vessel ;  he  and 
Walls  seemed  much  excited  ;  he  stated  that  he  would  run  the 
rice-mill  day  and  night — which  was  unusual  on  account  of 
the  danger — so  as  to  get  all  the  rice  away,  and  that  he  would 
pay  the  hands  if  Walls  failed  to  do  so. 

The  evidence  for  defendants  was,  in  brief,  asVoUows  : 
Walls  and  one  Green  were  in  partnership,  owning  togeth- 
er a  store  in  Beaufort  county.  Green  made  arrangements 
with  defendants  to  purchase  goods  for  Walls  &  Green,  and 
that  firm  were  indebted  to  defendants  for  goods  so  pur- 
chased. Walls  borrowed  money  from  Green  and  secured  its 
payment  by  a  mortgage.  On  this  was  credited,  every  Satur- 
day night,  half  the  amount  of  the  week^s  sales.  Desiring  to 
pay  off  the  firm  debts,  Green  threatened  to  foreclose  his  mort- 
gage unless  Walls  would  let  him  have  all  the  rice  on  the  plan- 
tation to  assist  in  making  such  payment.  To  this  he  agreed. 
Green  thereupon  arranged  with  defendants  that  they  should 
give  his  firm  credit  for  all  the  rice  ho  could  deliver  on  board 
their  schooner ;  and  he  agreed  with  Walls  to  take  all  the  rice 
he  (Green)  could  thrash  on  ''  that  night,'^  that  is  the  night  of 
the  levy.  One  boat  load  was  carried  away  by  Paulsen ;  when 
be  returned  for  the  last  load  there  was  not  quite  enough  rice 
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thrashed  to  fill  the  boat;  it  was  therefore  determined  to  ran 
the  mill  all  nighty  if  necessary,  to  pay  the  debt  to  defendants. 
The  cargoes  were  taken  at  $1  66  per  bushel.  Defendants 
considered  the  rice  theirs  as  it  was  delivered  on  the  schooner. 
The  sale  of  both  cargoes  did  not  pay  off  the  debt  to  them. 
Oreen  told  Paulsen  that  if  he  allowed  the  sheriff  to  take  the 
rice  on  the  schooner,  he  would  do  so  at  his  own  risk.  Paulsen 
heard  there  would  be  some  trouble  about  the  rice ;  he  was 
also  anxious  to  return  to  Savannah ;  hence  the  haste  exhibited. 
The  lines  of  the  boat  were  cast  loose  because  the  negroes  col- 
lected on  a  flat-boat  next  to  schooner,  and  began  calling  out 
to  the  sheriff,  so  as  to  arouse  the  fears  of  Paulsen  that  they 
would  assist  in  taking  the  rice.  The  rice  carried  away  was 
all  delivered  on  board  the  vessel  before  the  levy,  which  was 
made  about  dusk  in  the  evening. 

The  evidence  for  plaintiff,  in  rebuttal,  consisted  of  a  denial 
of  any  demonstration  by  the  negroes,  and  a  statement  that 
Oreen  said,  on  the  day  after  the  levy,  that  he  had  nothing  to 
do  with  the  crops  or  plantation ;  this  was  denied  by  Green  in 
his  testimony. 

The  jury  found  for  defendants.  Plaintiff  moved  for  a  new 
trial  on  the  following,  among  other  grounds : 

1st.  Because  the  verdict  was  contrary  to  law  and  the  evi- 
dence. 

2d.  Because  the  court  charged  as  follows:  "If  you  find 
that  plaintiff,  by  himself  or  deputy,  levied  on  this  rice  in 
South  Carolina,  he  has  a  right  to  maintain  this  action  of 
trover,  if  you  further  find  that  the  defendant  in  the  attach- 
ment or  process,  by  virtue  of  which  the  levy  was  made,  had, 
at  the  time  of  the  levy,  any  property  in  the  rice.*' 

3d.  Because  the  court  charged  the  jury  as  follows:  "The 
said  sheriff  or  his  deputy,  by  virtue  of  said  attachment  or 
process,  could  levy  on  the  property  of  John  E.  Walls  only; 
and  if,  at  the  time  of  said  levy  and  seizure  by  the  deputy 
sheriff,  Sams,  the  title  to  said  rice  was  not  in  the  said  WnHkf 
and  was  in  defendants,  Paulsen  &  Company,  the  said  defend- 
ants had  a  right  to  hold  possession  by  any  means  in  their 
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power^  and  were  not  compelled  to  assert  their  rights  in  the 
court  issuing  the  attachment  in  South  Carolina." 

4th.  Because  the  court  charged  substautially  as  follows: 
If  there  was  no  subsisting  debt  between  Walls,  or  Walls  & 
Green,  and  defendants,  at  the  time  of  the  delivery  of  the  rice 
to  them,  and  they  did  not  receive  it  in  payment  or  part  pay- 
ment of  such  debt,  but  for  the  purpose  of  aiding  Walls  to 
defraud  his  creditors,  thetf  the  transfer  was  void  as  against 
plaintiff,  and  he  is  entitled  to  a  verdict.  Or  if,  at  the  time 
of  delivery  of  the  rice,  defendants  paid  cash,  or  any  valuable 
consideration  other  than  a  receipt  or  credit  on  account  of  a 
bona  fide  subsisting  debt,  then  such  a  transfer  would  be  void 
as  against  the  plaintiff,  re[)resenting  a  creditor,  if  the  jury 
should  find  further  that,  at  the  time  of  the  transfer,  defend- 
ants had  notice,  or  grounds  for  reasonable  suspicion,  that  said 
transfer  was  made  with  the  intention  to  delay  or  defraud 
creditors;  and  upon  this  question  acts  of  defendants  in  en- 
deavoring to  get  the  rice  away  from  the  possession  of  Walls, 
or  Walls  &  Green,  may  be  considered. 

5th.  Because  the  court  charged  as  follows:  "If  you  find 
that  Walls,  or  Walls  &  Green,  were,  bonafide,  indebted  to 
Paulsen  &  Company,  in  a  valid  subsisting  debt,  and  desired 
to  transfer  said  rice  to  them  in  extinguishment  or  part  pay- 
ment of  the  same,  and  the  defendants  had,  in  pursuance  of 
said  desire,  actually  received  on  board  their  schooner  a  portion 
of  said  rice,  they  obtained  a  good  and  valid  title  thereto,  al- 
though the  said  transfer  would  operate  to  deprive  other  cred- 
itors of  Walls,  or  Walls  &  Green,  of  all  means  of  obtaining 
payment  of  their  debts,  and  this  fact  was,  at  the  time,  known 
to  Paulsen  &  Company.'* 

The  motion  was  overruled,  and  plaintiff  excepted. 

W.  U.  Garrard,  for  plaintiff  in  error. 
E.  E.  Lester,  for  defendants. 
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Dozier  et  al.  vs.  Williams. 

Bleckley,  Judge. 

If  there  was  any  error  committed  in  the  trial  of  this  case, 
it  was  harmless,  for  the  verdict  was  the  proper  outcome  of 
the  law  and  facts  involved  in  the  litigation.  The  principles 
ruled  are  stated  at  large  in  the  head-notes. 

Judgment  affirmed. 


HiNES  Dozier  et  cd.,  plaintiffs  in  error,  vs.  Be^cjamin  H. 

Williams,  defendant  in  error. 

Where  the  record  fails  to  show  that  any  judgment  has  been  rendered  in  t(e 
court  below,  this  court  will  not  award  damages  for  bringing  the  case  up 
for  delay  only. 

Damages.  Practi'^  in  the  Supreme  Court.  Before  Judge 
Crawford.     Harris  Superior  Court     April  Term,  1876. 

Reported  in  the  decision. 

Thornton  &  Williams,  for  plaintiffs  in  error. 

Blandford  &  Garrard,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendants,  on  a  forthcoming  bond  for  the  delivery  of  prop- 
erty on  the  day  of  sale.  When  the  case  was  called  here,  the 
plaintiffs  in  error  made  a  motion  to  withdraw  their  writ  of 
error.  The  defendant  in  error  objected,  and  moved  the  ooart 
to  be  allowed  to  open  the  record  for  (he  purpose  of  claiming 
damages  under  the  statute  for  bringing  the  case  iiere  for  delay. 

The  motion  for  a  new  trial  is  not  in  the  record,  and  the 
alleged  error  in  the  charge  of  the  court  is  not  sufficient  to  au- 
thorize a  reversal  of  the  judgment  Upon  looking  into  tlie 
record  we  find  a  verdict  in  favor  of  the  plaintiff  in  tlie  court 
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below,  but  no  jadgment  thereon  signed  by  anybo<ly.  There 
is  the  form  of  a  judgment  in  the  record,  but  it  is  not  signed 
by  any  one,  and  therefore  there  is  no  judgment  that  will  au- 
thorize this  court  to  award  damages  thereon  as  provided  by 
the  4286th  section  of  the  Code. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Calvin  Broach,  plaintiff  in  error,  v8.  Irena  S.  Barfield 

et  al,y  defendants  in  error. 

1.  In  1874,  there  was  no  law  in  Georgia  making  usurious  any  agreement, 
written  or  verbal,  for  any  rate  of  interest  whatever. 

2.  An  absolute  deed  to  land,  made  in  January,  1874,  by  a  widower  to  two  of 
his  creditors,  to  secure  his  indebtedness  by  note  to  each  of  them,  they  giv- 
ing him  a  bond  for  titles,  conditioned  to  reconvey  on  payment  of  both 
notes,  passed  the  legal  title. 

3.  Such  title  was  not  divested  by  the  subsequent  voluntary  bankruptcy  of  the 
grantor,  and  his  consequent  discharge  from  all  his  debts. 

4.  Nor  was  it  divested  I  j  his  causing  the  land  to  be  set  ap.irt  in  bankruptcy 
as  his  homestead  exemption,  he  being  the  head  of  a  family  of  children. 

5.  Nor  was  it  divested  by  the  grantees'  filing,  in  the  bankrupt  court,  objec- 
tions to  the  allowance  of  such  exemption,  nor  by  the  pendency  of  such  ob- 
jections, nor  by  an  adjudication  adversely  to  the  objectors,  they  not  having 
proved  their  debts  as  claims  against  the  bankrupt's  estate. 

6.  Special  pleas  to  an  action  of  ejectment  which  present  no  sufficient  de- 
fense, ought  to  be  stricken. 

7.  To  redeem  land,  held  by  absolute  legal  title  as  security  for  a  debt,  the 
debt  must  be  paid  or  tendered;  and,  generally,  a  tender  will  be  effective, 
though  delayed  till  after  the  creditor  has  recovered  possession  of  the  prem- 
ises by  action. 

Ejectment.  Usury.  Deed.  Bankrupt.  Homestead.  Judg- 
ments. Pleadings.  Tender.  Debtor  and  creditor.  Before 
Judge  Bartlett.   Jones  Superior  Court.    April  Term,  1 876. 

Irena  8.  Barfield  and  Mary  A.  Turner  brought  ejectment 
to  the  October  term,  1875,  of  Jones  superior  court,  against 
Calvin  Broach  for  certain  land.  The  defendant  pleaded,  in 
substance,  as  follows: 

Ist.  The  general  issue. 
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2d.  The  deed  under  which  the  plaintiffs  claim  title  was 
dated  January  23d9  1874^  and  was  executed  by  the  defendant 
to  secure  the  payment  of  two  notes^  bearing  the  same  date, 
and  to  become  due  twelve  months  thereafter.  At  the  time 
the  deed  was  delivered,  plaintifls  executed  their  bond  to  de- 
fendant conditioned  to  make  titles  on  the  payment  of  the 
aforesaid  notes.  The  deed  and  bond  for  titles  constitute  noth- 
ing but  a  mortgage.  The  title  never  was  intended  to  pass. 
The  value  of  the  land  is  far  in  exoeas  of  the  debt. 

3d.  The  defendant  had  been  adjudged  to  be  a  bankrupt 
prior  to  the  commencement  of  tliis  suit,  and  was  discharged 
on  November  30th,  1875.  The  debt  due  the  plainti£&  was 
in  existence  at  the  time,  and  was  provable  in  bankruptcy.  He 
therefore  pleads  his  discharge  in  bar  of  this  suit. 

4th.  On  February  20th,  1875,  the  land  in  oontrova^ 
was  set  apart  to  the  defendant  as  a  homestead,  by  the  assignee 
in  bankruptcy.  On  March  4th  thereafter,  the  plaintifis  ap- 
peared before  the  register  in  bankruptcy  and  filed  exceptions 
to  the  setting  apart  of  such  homestead,  which  involved  pre- 
cisely the  same  questions  as  are  now  made  in  this  case,  and 
these  exceptions  were  pending  at  the  time  of  the  commence- 
ment of  this  suit.  Wherefore  the  defendant  pleads  the  pen- 
dency of  the  case  thus  made  before  the  register,  in  bar  of  this 
action. 

5th.  Tlie  plaintiffi  appeared  before  the  bankrupt  court  for 
the  southern  district  of  Georgia,  and  filed  exceptions  to  the 
judgment  of  the  assignee  (?)  setting  the  land  apart  as  a  home- 
stead. A  hearing  was  had  before  the  register  and  the  home- 
stead approved,  notwithstanding  the  objections.  Subsequent- 
ly the  defendant  was  discharged,  his  homestead  having  been 
allowed.  He  therefore  appends  a  transcript  of  the  record  of 
these  proceedings  and  pleads  the  same  in  bar  as  res  adjudi- 
cata, 

6th.  He  agreed,  verbally,  to  pay  twelve  and  a  half  percent, 
interest  on  the  notes.  This  stipulation  was  not  incorporated 
therein.     He  therefore  pleads  usury. 
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Upon  demurrer^  all  of  the  aforesaid  pleas  were  stickeu  ex- 
cept the  first  and  last. 

The  evidence  presented,  in  substance,  the  facts  set  forth  in 
the  second  and  last  pleas.  It  was  also  shown  that  the  de- 
fendant had  no  wife  at  the  time  of  the  execution  of  the  afore- 
said deed,  though  he  had  a  family  of  children. 

The  jury  found  for  the  plaintiffs.  The  defendant  moved 
for  a  new  trial  upon  the  following  grounds: 

Ist.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

2d.  Because  the  court  erred  in  striking  the  defendant's 
pleas  as  above  stated,  and  in  holding  that  he  could  not  set  up 
his  equitable  defense  without  tendering  the  money  to  secure 
which  the  deed  was  executed. 

3d.  Because  the  court  err^  in  charging  that  there  was  no 
usury  law  in  Georgia  when  the  deed  was  made^  and  therefore 
there  could  be  no  usury  in  the  contract. 

The  motion  was  overruled,  and  the  defendant  excepted. 

Lakier  &  Andebson;  Hill  &  Hareos,  for  plaintiff  in 
error. 

PoE,  Lofton  &  Bartlett,  by  Smith  &  Jackson,  for 
defendants. 

Bleckley,  Judge. 

1.  Georgia,  for  a  brief  period^  tolerated  free  trade  in  money. 
While  the  act  of  1873  (pam.,  p.  62J  was  in  force,  conventional 
interest  was  unlimited.  Any  rate  for  which  the  parties  might 
stipulate  was  allowabia  It  is  true,  that  to  make  the  contract 
obligatory  beyond  seven  per  cent.,  the  promise,  as  to  the  excess, 
bad  to  be  in  writing;  but  there  was  no  prohibition  upon  parol 
promises.  They  were  not  treated  as  tainted  or  corrupt,  but 
simply  as  not  obligatory.  It  was  no  more  illegal  to  make 
them  than  to  make  a  will  without  three  witnesses,  or  to  make 
a.  promissory  note  without  any  consideration^  or  to  make  the 
promise  of  a  future  gift.  They  were  impotent,  but  harm- 
less— null,  but  not  noxious.     Wanting  in  the  prescribed 

Vol.  lvii.  39. 
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autheulication  by  writing,  they  were  as  if  they  had  never 
been.  To  the  legal  idea  of  usury  the  element  of  invalidity  is 
not  sufficient ;  there  must  be  the  farther  element  of  illegality. 
Usury  is  not  a  neutral,  but  an  enemy.  The  act  above  re- 
ferred to  repealed,  expressly,  all  laws  upon  the  subject  of 
usury. 

2.  In  the  light  of  the  Code,  section  1969,  of  54  Getnyia 
Beporia,  45,  and  of  55  Ibid.,  650,  it  can  scarcely  be  consid- 
ered an  open  question  that  an  absolute  deed  passing  the  legal 
title,  may  be  made  as  security  for  a  debt  The  point  now 
raised  is  that  the  debtor's  wife  did  not  sign  the  deed  or  con- 
sent to  it.  But  he  had  no  wife.  Surely  that  is  a  sufficient 
reason  for  the  omission. 

3.  The  adjudications  above  referred  to^  as  well  as  that 
found  in  55  Oeorgia  Reports,  412,  recognize  the  sufficiency  of 
such  a  deed  to  maintain  ejectment.  If  sufficient  before  bank- 
ruptcy, there  is  no  reason  why  it  should  not  l>e  afterwards 
Bankruptcy  does  not  divest  any  person  of  title  but  the  bank- 
rupt himself.  It  does  not  strip  title  off  of  other  people  and 
clothe  him  with  it.  It  is,  as  to  debtors,  a  means  of  surren- 
dering property,  not  of  acquiring  it  It  will  not  even  re- 
move incumbrances.  Mere  liens  will  adhere  to  the  bank- 
rupt's effects,  unless  creditors  choose  to  surrender  them.  Dis- 
charge from  the  debt  does  not  work  extinction  of  a  lien. 
How,  then,  can  it  extinguish  an  outstanding  legal  title  ? 

4.  That  the  land  was  set  apart  in  bankruptcy  to  the  l)aok- 
rupt  as  his  homestead  exemption,  is  equally  unavailing  to 

/'invigorate  his  title.     He  acquired  no  new  or  additional  prop\ 
i  /erty  in  the  land  by  claiming  it  as  exempt  and  having  it-  j 
Yallowed  to  him.     He  simply  continued  to  hold  as  be  had  J 
held  before :  See  55  Oeorgia  Reports,  579.     His  interest  in  tlie 
land  was  the  right  to  have  a  conveyance,  according  to  the  bond 
for  titles,  upon  paying  what  he  had  bound  himself  to  pay.  Gut 
down  his  interest  to  its  real  proportions,  and  there  is  no  con- 
flict between  the  disposition  made  of  the  land  in  bankruptcy, 
and  the  title  to  it  now  asserted  by  the  plaintiffs  in  ejectment 
The  plaintifis  challenge  the  bankrupt's  title,  not  his  exemp- 
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tion.  They  grant  that  all  he  has  is  exempt,  but  they  make 
the  troublesome  question  that,  as  against  them,  the  land  does 
not  belong  to  him. 

6,  That  the  bankrupt  held  a  bond  for  titles  and  claimed  the 
land  as  his  homestead  exemption,  furnished  a  sufficient  basis 
for  all  that  was  done  in  reference  to  the  land  by  the  courfc  of 
bankruptcy.  Whether  the  objectors  had  the  title  paramount 
or  not,  they  had  no  footing  in  that  court,  for  they  had  not 
proved  any  claim  against  the  bankrupt's  estate.  (They,  how- 
ever, did  not  lose  their  title  by  appearing  there  and  interpos- 
ing objections,  whether  the  objections  were  overruled  or  left 
undisposed  of.  What  they  did,  was  simply  idle,  for  whether 
the  exemption  was  worth  anything  or  not,  the  bankrupt  had 
a  right  to  have  it  recognized  by  that  court.  To  recognize  the 
exemption  and  overrule  objections  to  it,  was  to  adjudge  noth- 
ing but  that  the  land  ought  to  be  left  as  it  was  and  not  be 
brought  in  as  assets  for  administration  in  bankruptcy.  What 
else  is  signified  by  exemption  in  bankruptcy? 

6.  The  principles  of  this  opinion,  thus  far,  will  be  found 
comprehensive  enough  to  dispose  of  all  the  special  pleas,  none 
of  which  amounted  to  a  defense  to  the  action,  and  all  of  which 
should,  therefore,  have  been  stricken.  To  try  the  truth  of 
an  insufficient  plea  is  a  waste  of  time. 

7.  The  defendant  could  have  made  out  a  good  defense  to 
the  action  by  paying  or  tendering  the  money  due  on  his  notes. 
That  would  have  made  his  equity  complete,  but  without  tliat 
it  was  incomplete.  We  see  no  obstacle  to  his  becoming  enti- 
tled to  re-enter,  even  after  eviction  under  the  judgment,  by 
paying  or  making  a  tender  of  the  money.  Let  him  do  equity 
and  have  equity. 

Judgment  affirmed. 


"*" Joseph  Elsas,  plaintiflf  in  error,  vs.  J.  B.  Moore,  defendant 

in  error. 

[*No  reports  or  opinions  are  published  in  this  and  the  following  cases,  in  accordance  with 
the  provisions  of  act  of  March  »d,  1875.]    (R.) 
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*-  I    _  _ 

Walker  ei  ai.  vs.  Miller  ef  a/. 


John  H.  Walker  et  al,^  plaintiSs  in  errori  v$.  Jaueb  A. 
Miller^  administrator^  et  aL,  defendants  in  error. 

Noble  Brothers  &  Comfaky,  plaintifi&  in  error^  vs.  P.  H. 

LotTB,  defendant  in  error. 

The  Georgia  Railroad  and  Banking  Company,  plain- 
tiff in  error,  va.  John  M.  Zachry,  defendant  in  error. 

Jerry  Uppord,  plaintiff  in  error,  v9.  The  State  of  Geor- 
gia, defendant  in  error. 

Monroe  Hampton,  plaintiff  in  error,  tw.  The  State  of 

Georgia,  defendant  in  error. 

The  discretion  of  the  court  below,  exercised  in  granting  or  refusing  a  new 
trial,  will  not  be  controlled  unless  manifestly  abused. 


Peter  H.  Coffee,  administrator,  defendant  in  error,  V8. 
John  W.  Griffin  et  a/.,  defendants  in  error. 

When  the  bill  alleges  that  the  administrator  of  an  estate  is  seeking  to  enforce 
a  judgment  against  the  heirs,  that  the  administrator  and  securities  are  in- 
solvent, that  there  are  no  debts  to  pay,  that  the  administrator  is  himself 
largely  indebted  to  the  estate,  that  the  shares  of  the  hein,  whose  land  is 
levied  on  to  pay  the  judgment,  are  largely  in  excess  of  the  amount  of  the 
judgment,  that  the  notes  sued  to  judgment  were  for  land  sold  at  adminis- 
trator's sale  and  were  to  be  accounted  for  in  general  setttlement,  but  not 
pressed  to  collection,  that  the  plea  of  the  heirs  to  that  effect  was  withdrawn 
on  the  assurance  that  the  judgment  would  merely  stand  in  lieu  of  the  notes, 
and  that  the  provisions  in  the  notes,  one  in  writing  and  the  other  left  oat 
by  mistake,  would  in  good  faith  be  carried  out : 

jf/e/ii,  that  there  is  equity  in  the  bill,  and  though  the  answer  denies  the  alle- 
gations  therein,  yet  if  there  are  affidavits  and  coanter-af&dayits  for  and 
against  those  allegations,  this  court  will  not  control  the  discretion  of  the 
chancellor  in  granting  an  injunction  until  the  whole  case  can  be  tried  oa  ^ 
its  merits:    20  Geor^  Reports^  96/  ^6  Ibid.,  666;  40  Ibid,,  94$. 
JACKSON,  Judge. 
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Labkin  H.  Davis,  administrator,  plaintiff  in  error,  vs. 
Thomas  C.  Howard,  defendant  in  error. 

1.  When  a  motion  for  a  new  trial  has  been  fully  argued,  it  is  too  late  to 
move  to  dismiss  it  because  the  order  fixing  a  time  for  the  hearing  has  run 
oat. 

2.  As  the  charge  of  the  court  extends  to  great  length,  and  the  exceptions 
thereto  in  the  motion  for  a  new  trial  are  numerous,  and  the  court  has 
granted  a  new  trial  generally,  this  court  will  not  control  the  discretion  of 
the  presiding  judge  and  prevent  him  from  submitting  the  case  to  the  jury 
under  more  mature  instructions.  The  charge  can  be  better  reviewed,  with 
full  justice  to  both  parties,  after  it  has  been  condensed  and  more  deliberate- 
ly shaped  on  a  second  trial.  The  novelty  of  the  case,  in  some  of  its  ele- 
ments, justifies  extraordinary  care  in  working  out  the  principles  that  con- 
trol it. 

Bleckley,  Judge. 


Jahbb  McAndbew,  plaintiff  in  error,  vs.  The  Augusta 
Mutual  Loan  Association,  defendant  in  error. 

The  record  and  bill  of  exceptions  in  this  case  failing  to  set  out  the  petition, 
the  rule  nisi,  or  rule  absolute,  or  other  final  judgment  of  the  court  below, 
from  which  an  appeal  could  be  taken  to  this  court,  the  writ  of  error  is  dis- 
missed in  accordance  with  the  ruling  in  Bean  &*  Company  vs.  Hadley^ 
delivered  at  the  present  term. 
Jackson,  Judge. 


East  Rome  Town  Company,  plaintiff  in  error,  m.  G.  W. 

Nagle  d  oU.,  defendants  in  error. 

William  A.  Crutchfield,  plaintiff  in  error,  vs.  Samuel 

F.  Coleman,  defei^dant  in  error. 

Thomas  Phipps  et  oL,  plaintiffs  in  error,  vs.  Hamlin  J. 
Cook  &  Son  et  al.^  defenclants  in  error. 

Th£  Mayor  and  City  Council  of  Americus,  plaintiff  in 
error,  vs.  W.  W.  Barlow,  defendant  in  error. 

The  discretion  of  the  chancellor,  exercised  in  granting  or  refusing  an  injune- 
tion,  will  not  be  controlled  unless  manifestly  abused. 
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Patrick  H.  Lynch,  plaintiff  in  error,  vs.  William  Gan- 
non, defendant  in  error. 

1.  An  affidavit  of  illegality  cannot  go  behind  the  judgment.  Any  defense 
arising  before  a  judgment  must  be  pleaded  before  judgment. 

2.  Where  the  defendant  injl./a.  alleged  and  swore  that  he  made  a  oontiact, 
before  judgment,  with  the  attorney  of  plaintiff,  to  take  certain  accounts  of 
the  defendant  in  payment  of  the  debt,  and  was  told  by  the  attorney  that 
he  need  not  trouble  hinkself  more  in  the  court  about  the  case,  and  that  judg- 
ment was  taken  against  him  notwithstanding  the  agreement,  and  that  after 
judgment  the  plaintiflf  received  the  money  collected  from  some  of  the  ac- 
counts and  thereby  ratified  the  contract,  and  where  the  attorney  testified  to 
the  contrary,  that  the  accounts  were  not  taken  in  discharge  of  the  debt,  but 
to  collect  and  apply  to  the  debt  as  far  as  they  would  go,  and  the  accounts 
themselves  show  that  their  sum,  if  all  collected,  would  not  have  paid  the 
debt,  and  the  balance  due  was  neither  paid  nor  tendered,  and  that  all  ac« 
counts  collected  had  been  applied  to  the  debt  and  credited  on  the^.y^., 
and  no  laches  was  imputed  to  the  attorney  or  the  plaintiff  in  the  collection 
of  the  accounts,  so  that  though  some  were  lost  by  insolvency  they  were  not 
lost  by  neglecty  and  when  defendant,  himself,  swore  that  the  debt  of  plain- 
tiff was  honest,  and  failed  to  show  that  he  had  been  deprived  kA  any  legal 
defense,  even  if  his  version  of  the  contract  was  the  true  one,  or  had  been 
injured  in  any  way  by  the  conduct  of  plaintiff  or  his  attorney : 

Held,  that  the  court  was  right  in  charging,  and  the  jury  in  finding  against  the 
affidavit  of  illegality,  and  that  the  execution  was  properly  ordered  to  pro- 
ceed— no  case  being  made  on  the  facts  of  any  defense  even  before  judg- 
ment, much  less  of  any  defense  arising  after  the  judgment. 

Jackson,  Judge. 


Ann  E.  Dortic  d  oZ.,  plaintifi^  in  error,  v%,  Robert  W. 

LoCKWOOD,  defendant  in  error. 

Where  an  equity  cause  is  tried  irregularly  and  imperfectly,  and  the  result  is 
not  satisfactory  to  the  presiding  judge,  his  judgment  granting  a  new  trial 
will  not  be  reversed  by  the  supreme  court. 

Bleckley,  Judge. 
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U.  B.  W1X.KIN8ON,  plaintiff  in  error,  vs.  Daniel  Smith, 

defendant  in  error. 

1.  When  there  is  sufficient  evidence  to  support  the  verdict,  this  court  will 
not  control  the  discretion  of  the  presiding  judge  in  overruling  a  motion  for 
a  new  trial  on  the  ground  that  the  verdict  is  against  the  weight  of  the  evi- 
dence. 

2.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  testi- 
'    mony,  where  such  testimony  is  that  of  the  movant's  sons,  and  could  have 

been  known  and  used  on  the  trial  if  diligence  had  been  used,  especially 
when  it  is  in  the  main  merely  cumulative  and  tending  to  impeach  other 
witnesses. 
Jackson,  Judge. 


Albert  6.  Foster,  administrator,  plaintiff  in  error,  vs. 

Edmond  Reid,  defendant  in  error. 

Where  the  plaintiff  in  a  judgment  more  than  seven  years  old  has  had  it  re  * 
vived  by  scire  facias,  as  having  become  dormant,  it  is  a  lien  on  the  defend- 
ant's property^  from  the  date  of  revival  only ;  and  so  long  as  the  judgment 
of  revival  is  unreversed,  the  same  having  been  rendered  by  the  court  hav- 
ing jurisdiction,  the  fact  that  the  original  judgment  was  dormant,  whether 
true  or  false,  is  res  adjudicata,  and  is  not  open  to  question  on  a  motion  to 
distribute  money  arising  from  the  sale  of  the  defendant's  property :  9 
Georgia  Reports,  117  ;  10  Ibid.,^yi ;  rj  Ibid,,  223. 
Bleckley,  Judge. 


Dennis  Mills,  plaintiff  in  error,  v%.  The  State  of  Geor- 
gia, defendant  in  error. 

I.  The  fact  that  the  name  of  one  of  the  grand  jury  who  found  the  true  bill 
was  not  in  the  jury  box  from  which  jurors  were  drawn,  is  not  good  ground 
for  arresting  the  judgment,  or  for  a  new  trial,  after  verdict.  The  objection 
should  be  made  before  the  case  is  submitted  to  the  jury  :  jj  Georgia  Re- 
ports,  4S2,  75,  602, 

3.  A  new  tnal  will  not  be  granted  on  the  ground  of  newly  discovered  evi- 
dence which  is  merely  cumulative,  and  tends,  too,  only  to  impeach  the 
character  of  a  witness  sworn  on  the  trial. 
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3.  If  the  evidence,  though  conflicting,  be  sufficient  to  authorize  the  verdict, 
this  court  will  not  control  the  discretion  of  the  presiding  judge  in  refusing 
to  grant  a  new  trial. 
Jackson,  Judge. 


B.  B.  Smith  &  Company,  plaintiSs  in  error,  vs.  Joseph 

Ehlen^  defendant  in  error. 

Though  this  court  is  satisfied  with  the  verdict,  and  would  not,  on  the  evi- 
dence in  the  record,  have  granted  a  new  trial,  it  will  defer  to  the  judge 
who  presided,  .not  being  able  to  say  that  he  abused  the  discretion  with 
which  he  is  clothed  by  law.  The  first  grant  of  a  new  trial,  where  no  con- 
trolling question  of  law  is  involved,  is  generally  to  be  acquiesced  in :  J4 
Georgia  Reports^  611 ;  S5  I^^*%  41^,  $(>  Ihid,,  24.g,  j^. 
Bleckley,  Judge. 


Lewis  Butler  et  al.^  plaintiffs  in  error,  v8.  The  State  of 

Georgia,  defendant  in  error.     * 

This  case  is  controlled  by  the  case  of  John  Jordan,  a/ias  John  Steger,  vx.  the 
State  :^j6  Georgia  Reports ^  gz, 
Jackson,  Judge. 


APPENDIX. 


On  April  22d,  1876,  during  the  January  term,  Hon.  J.  A.  Billups  moved 
the  appointment  of  a  committee,  he  suggesting  the  chairman,  to  prepare  and 
report,  on  the  call  of  the  Ocmulgee  circuit,  at  the  next  term,  a  memorial 
commemorative  of  the  life  and  character  of  Judge  Iverson  L.  Harris,  de- 
ceased. It  was  so  ordered,  and  the  following  gentlemen  appointed : 
Hon.  Charles  J.  Jenkins,  Hon.  J.  A.  Billups, 

Hon.  Robert  P.  Trippe,  Hon.  William  McKinley, 

Hon.  Samuel  Hall,  Hon.  Thomas  G.  Lawson, 

Hon.  W.  A.  Lofton. 

On  April  13th,  1877,  during  the  January  term,  the  following  report  was 
made,  and  ordered  spread  upon  the  minutes : 

"  To  the  Honorable  the  Supreme  Court  of  Georgia  : 

"The  committee  appointed  to  prepare  and  report  a  suitable  memorial  to  our 
late  lamented  brother,  Iverson  L.  Harris,  conscious  that  they  have  inade- 
quately performed  the  delicate  and  solemn  duty  imposed  upon  them,  respect* 
fully  submit  the  following : 

"  To  chronicle  the  death  of  Iverson  L.  Harris,  is  to  place  on  record  the 
extinguishment  of  a  bright  luminary  in  Georgia.  The  attempt  to  sketch  his 
life,  fairly  delineating  his  character,  his  intellect,  and  his  career,  though 
pleasant  as  a  tribute  of  friendship,  awakens  a  keen  sense  of  responsibility. 

'*  A  native  of  our  beloved  State,  reared  under  the  influence  of  her  social  in* 
stitutions,  and  educated  exclusively  in  her  seminaries  of  learning,  Georgia 
was  the  theatre  of  his  childish  sports,  his  youthful  aspirations,  and  his  manly 
enterprises. 

^  In  the  year  1820  he  entered  Franklin  College  (now  expanded  into  a  State 
University,)  maintained  a  high  grade  of  scholarship  throughout  the  course, 
and  graduated  with  honor  in  1823.  During  his  collegiate  course,  his  amia 
ble  disposition,  sprightly  converse,  and  ingenuous,  manly  deportment,  made 
him  numerous  friends,  whose  constancy  in  after  life  attested  both  his  sterling 
worth  and  their  own  fidelity.  Choosing  for  an  occupation  the  legal  profes- 
sion, he  was,  after  a  comparatively  short  course  of  study,  admitted  to  the 
bar,  and  opened  an  office  as  attorney  and  counselor  at  law,  and  solicitor  in 
equity,  in  Mtlledgeville,  then  the  capital  bf  the  state,  which  was  the  sole  res- 
idence of  his  future  life.  Early  thereafter  he  married  the  daughter  of  the 
late  lamented  Judge  Davis,  long  an  ornament  to  the  bench  and  bar  of  our 
chief  emporium.  During  a  long  and  happy  wedlock,  they  reared  numerous 
sons  and  daughters,  several  of  whom  still  surviving,  '  arise  up  and  call  them 
blessed.' 

**  In  the  counties  of  the  Ocmulgee  circuit,  and  sundry  counties  of  adjoining 
circuits,  the  youthful  barrister  rapidly  built  up  a  large  and  lucrative  practice, 
which  he  steadily  maintained  until  promoted  to  the  bench,  and  which,  imme- 
diately upon  its  establishment,  introduced  him  to  the  bar  of  this  court.   'As 
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a  commercial  lawyer,  he  encountered  among  his  compedtds  few  equals, 
whilst  he  achieved  enviable  prominence  in  other  bfanches  of  the  profession. 
Long  inured  to  studious  habits,  he  kept  pace  with  advancement  in  legal  lore, 
and  the  facility  with  which  he  called  up  the  acquirements  of  secluded  study, 
admirably  fitted  him  for  circuit  practice,  and  the  reputation  acquired  at  niii 
^rius,  he  sustained  and  enlarged  in  this  court.  A  clear  perception  of  the 
strong  points  in  his  case,  ready  application  of  pertinent  law,  severe  logic, 
earnest  advocacy,  and  a  winning  address,  made  him  a  power  with  both  judge 
and  jury. 

"  After  a  long  and  successful  practice  he  was,  in  the  year  1859,  raised  to  the 
bench  of  the  superior  court  of  the  Ocmulgee  circuit,  which  position  he  held 
until  promoted  to  that  of  associate  justice  of  this  honorable  court  by  the  legis- 
lature of  1865  and  1866. 

*'  With  his  large  intellectual  endowments,  legal  learning,  innate  love  of  jus- 
tice, and  mental  and  moral  independence,  the  subject  of  this  memoir  could 
not  fail  of  success  on  the  bench.  That  was»  in  his  conception,  an  altitude 
far  above  the  plane  of  favoritism  or  personal  bias  towards  either  litigant  or 
advocate.  He  held,  with  steady,  even  hand,  the  scales  of  justice,  disceniingp 
with  legal  acumen,  the  preponderance  of  evidence  and  of  law.  If  at  times 
an  ardent  temperament  hurried  his  active  mind  too  precipitately  to  a  condn- 
sion,  he  was  ever  ready  to  retrace  the  processes  of  thought  and  rtctify  any 
errors  of  hasty  judgment.  To  the  practice  and  the  administration  of  law, 
the  energy  of  his  life  was  chiefly  devoted.  Well  knowing  the  proverbial 
jealousy  of  his  chosen  mistress,  he  resisted,  so  far  as  duty  to  the  public  per- 
mitted, the  wily  seductions  of  her  dangerous  rival,  which  have  spoiled  the 
prospects  of  so  many  promising  American  jurists,  by  luring  them  into  the 
political  arena.  But  in  a  country  like  ours,  wherein  a  fickle  populace  is  every 
day  stigmatizing  the  legal  fraternity  as  an  expensive  excrescence  upon  the 
body  politic,  as  voracious  feeders  upon  other  men's  troubles,  yet  every  day 
making  imperative  demands  upon  them  for  service  within  and  without  their 
professional  sphere,  it  was  not  to  be  expected  that  such  a  man  as  Ivkkson  L. 
Harris,  would  be  permitted  to  employ  himself  exclusively  with  mosty,  black- 
lettered  tomes,  voluminous  briefs,  and  forensic  arguments.  Time  and  again 
the  people  of  his  county  deputed  him  to  represent  them  in  the  legislative 
councils  of  the  state.  These  calls  were  unsought,  and  always  attended  with 
personal  sacrifice,  but  usually  answered  with  unquestioning  devotion  to  the 
public  weal. 

"  As  a  legislator,  deaf  to  mere  popular  clamor,  both  conservative  and  liber- 
al, comprehensive  in  his  views,  yet  attentive  to  details  and  unsparing  of  labor, 
he  promoted  as  well  the  interest  of  his  immediate  constituents  as  the  welfare 
ot  the  commonwealth  at  large. 

**  It  may  be  truly  said  that  in  the  forum,  on  the  bench,  and  in  the  l^;isla- 
ture,  he  left  the  impress  of  large  intellectual  endowments,  high  culture,  moral 
purity,  and  faithful  service.  In  the  year  1856  he  was  elected  a  trustee  of  die 
University,  to  the  good  government  and  steady  advancement  of  which  be 
zealously  devoted  his  time  and  talents  for  nearly  twenty  years,  when  dedin 
ing  health  and  physical  suffering  compelled  a  resignation  of  the  trust 
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Public  employment  beyond  the  confines  of  his  native  state,  though  always 
open  to  him,  he  never  sought.  Georgian  to  the  heart's  core,  his  ambition 
found  ample  scope  upon  the  soil  and  in  the  affairs  of  Georgia.  Happy  for 
the  grand  old  commonwealth,  did  more  of  her  sons,  equally  gifted,  thus 
limit  their  aspirations  ! 

*'  In  his  personal  and  social  relations,  Judge  Harris  wore  a  charm  that 
time  served  only  to  brighten  and  strengthen.  His  friendship  was  a  priceless 
pearl  that  suffered  neither  decay  nor  dimness.  To  him  who  won  and  worth- 
ily cherished  it,  it  was  a  boon  for  life.  As  the  head  and  centre  of  a  large  and 
interesting  domestic  circle,  it  was  pleasing  and  instructive  to  contemplate 
him,  but  the  sacredness  of  that  inner  life  stifles  the  temptation  to  further 
comment. 

**  Judge  Harris  was  a  rapid  and  independent  thinker,  and  in  matters  of 
public  or  general  interest,  free  and  bold  in  the  expression  of  his  opinions. 
The  frankness  of  his  nature  forbade  cautious  concealment.  He  was  eminently 
a  irue  man,  not  simply  in  the  sense  that  precludes  the  utterance  of  falsehood, 

« 

nor  yet  alone  in  the  broader  idea  that  includes  fidelity  to  all  contracts,  obli- 
gations and  engagements,  express  or  implied,  with  others,  but  in  that  higher 
significance  which  embraces  also  strict  conformity,  in  every  walk  of  life,  to 
well  considered,  settled  principles.  These,  like  Socrates  and  his  disciples, 
he  faithfully  observed  as  ^ philosophy^  the  guide  of  life.'' 

"  Had  his  acquisitions  been  applied  to  accumulation,  he  would  have  amassed 
a  fortune,  but  not  so  did  he  value  money.  He  valued  it  rather  for  its  uses  in 
affording  abundant  comfort  to  a  numerous  household — in  aiding  useful  enter- 
prises, in  maintaining  a  genial  and  liberal  hospitality,  and  in  dispensing  a 
large  and  uncalculating  charity. 

*'  During  the  later  years  of  his  life  he  was  afflicted  with  a  painful  malady, 
which,  baffling  the  skill  of  the  medical  faculty,  slowly,  though  steadily,  wasted 
the  vigor  of  a  strong  constitution.  The  suffering  incident  to  it,  as  well  as 
other  trials  of  life,  which  come  to  all,  he  bore  with  fortitude  that  did  honor 
to  his  manhood.  He  nevertheless  attained  a  good  old  age,  having  numbered 
his  *  three  score  years  and  ten,*  being  mercifully  spared  the  *  labor  and 
sorrow,  that  must  have  attended  the  completion  of  *four  score* 

**  IvERSOiN  L.  Harris  is  no  more,  and  his  few  surviving  cotemporaries, 
especially  they  who  from  early  youth,  through  mature  manhood,  even  down 
to  old  age,  enjoyed  his  friendship,  covering  their  faces  in  sadness,  may  accept 
the  bereavement  as  a  reminder  that  '  the  days  of  their  years '  are  well  nigh 
accomplished. 

(Signed)  "  CHARLES  J.  JENKINS, 

«J.  A.  BILLUPS, 
"  ROBERT  P.  TRIPPE, 
«  WM.  McKINLEY, 
"  SAMUEL  HALL, 
"  THOS.  G.  LAWSON, 
"  WM.  A.  LOFTON.'* 
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ADMINISTRATORS  AND  EXECUTORS.    • 

I.  Estate  indebted  to  legatee,  execution  against  him,  in  favor  of  executors, 
enjoined.    Dobbs  vs.  Prothro  et  aL,  14, 

3.  Judgment  against  administrators  which  does  not  provide  for  collection 
out  of  property  of  intestate,  is  irregidar,  not  void,  and  is  amendable. 
Pryor  ft  al.^  adnCrs^  et  aL^  vs.  Leonard^  jj6, 

3.  On  motion  to  amend,  administrators  not  heard  to  say  that  they  did  not 

have  notice  of  debt,  when  they  were  served  with  declaration,  etc. 
Ibid. 

4.  Administrator  who  fraudulently  converts  property  after  death  of  intes- 

tate, is  personally  liable  for  tort.     Bagley  vs.  Poberson,  /4S. 

'  5.  Where  verdict  and  judgment  is  against  **  defendant,"  and  execution, 
following  declaration,  adds  word  "  administrator,*'  it  is  not  inconsistent 
with  the  judgment,  the  term  "administrator"  being  simply  descri^tio 
persona.     Ibid. 

6.  Execution  commanded  officer  to  levy  upon  goods,  etc.,  of  N.,  adminis- 

trator of  G.,  deceased,  indorser;  estate  of  deceased  not  subject  to  sale 
thereunder.     Freeman  vs.  Binswanger,  i^g. 

7.  Where  written  obligation  is  sold  at  administrator's  sale  as  insolvent  pa- 

per, maker  may,  by  agent,  purchase  same  with  administrator's  consent. 
Sheibley  vs.  Hill,  adtnWy  for  use,  232. 

8.  Administrator  who  sold  and  conveyed  land  prior  to  adoption  of  Code, 

entitled  to  vendor's  lien.     White  vs.  Reviere,  admW,  386. 

9.  Though  widow  be  sole  distributee  of  husband's  estate,  all  of  which  is 

subject  to  be  set  apart  for  year's  support,  yet  she  has  no  authority  be- 
fore it  is  set  apart,  and  before  administration,  to  deliver  personal 
property  to  creaitor  of  husband  in  payment  of  debt.  Gouldsmiih  vs. 
Coleman,  adm^x,  42^. 

10.  Where,  after  such  disposition  of  property,  widow  is  appointed  adminis- 

tratrix, she  may  recover  same  in  action  of  trover  or  complaint.  She  is 
not  estopped,  as  administratrix,  by  such  prior  unlawful  sale.    Ibid. 

1 1 .  Foreign  executor  who  removed  property  to  this  state,  and  converted  it 

here,  and  wholly  failed  to  prosecute  bill  for  settlement  filed  by  him  in 
state  of  appointment,  held  to  account  in  courts  of  this  state.  Lake, 
trus,,  vs.  Hardee  et  al.,  ^59. 

12.  Judgment  against  administrator  in  suit  on  bond,  should  be  de  bonis  pro- 

priis ;  that  is  the  character  of  the  judgment  now  in  question,  though 
it  describes  defendant  as  administrator.     McNuUy  et  al.,  vs.  Marcus, 

507^ 

13.  Though  it  does  not  appear  that  plaintiff  had  obtained  prior  judgmeitf , 

de  bonis  testatoris,  before  suing  on  bond,  judgment  on  bond,  against 
administrator  alone,  not  void.     Ibid. 

14.  Maker  of  note  bound  personally,  though  word  **  administratrix  "  be  an- 

nexed to  signature.     Harrison,  adm^r,  vs.  McClelland,  ^i. 

13.  Surrender  of  notes  made  by  intestate,  sufficient  consideration  to  support 
individual  note  given  by  administratrix  to  creditor.    Ibid. 
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1 6.  Where  complainants  have  gone  behind  discharge  granted  to  executor, 

and  have  obtained  discovery  from  him  as  to  actual  state  of  accounts, 
executor  may  insist  upon  having  such  actual  state  considered  in  meas- 
uring relief  to  which  complainants  are  entitled  in  respect  to  another 
branch  of  case.     Dillard  et  ai.^  vs,  Ellington,  adnCr^  567. 

17.  Bonds  received  by  legatee  from  executor  as  ^^  bonds,*  the  jury  should 

not  be  instructed  to  determine  whether  they  were  accepted  as  "good 
money, ^^     Ibid, 

18.  The  turning  over  by  an  executor  to  a  legatee  of  bonds  in  which  money 

of  estate  has  been  legally  invested,  is  the  surrender  of  a  trust  fund, 
not  a  payment.     Ibid, 

19.  Where  a  legatee  receives  bonds  in  which  funds  of  estate  have  been  in- 

vested, and  receipts  for  same  as  bonds,  effect  is  to  discharge  executor 
from  liability  for  funds  thus  invested.     Ibid. 

20.  If  bonds  were  securities  in  which  executor  had  invested  his  own  money, 

he  cannot  take  credit  for  more  than  actual  value  of  bonds  at  time 
legatee  received  them,  with  interest  thereon.     Ibid, 

21.  If,  during  war,  executor  rightfully  applied  his  own  money  towards  pay- 

ing exp>enses,  only  entitled  to  credit  for  value  of  money,  with  interest 
thereon.     Ibid, 

22.  In  refunding  over- payments  received  from  executor,  legatee  responds  to 

him  for  such  part  as  she  received,  and  is  not  liable  to  co-legatee  who 
received  less  than  she  did.  This  rule  halds  when  call  to  refund  is 
after  death  of  both  legatees,  and  is  made  only  upon  estate  of  that  one 
who  received  major  part.  Executor  cannot  be  resisted  as  to  any  of 
that  part  by  showing  that  estate  of  other  legatee  had  been  settled  up 
under  bill  in  chancery,  that  no  claim  was  made  or -allowed  for  any 
difference  between  the  two  legatees  in  the  matter  of  over- payments, 
and  that  the  heirs  of  both  were  the  same  persons.     Ibid, 

23.  If  legatee  dies  before  executor's  claim  for  over-payments  is  barred, 

statute  will  not  run  against  him  whilst  he  is  administrator  on  legatee's 
estate.     Ibid. 

24.  That  administrator  inventoried  and  returned  certain  property  as  part  of 

estate  of  intestate,  not  affect  right  to  assert  that  it  was  left  in  his  hands 
as  security  for  any  sum  which  might  be  found  due  him  on  final  settle- 
ment.     Ibid. 

25.  Insolvent  administrator  not  permitted  to  collect  judgment  against  heir, 

which  was  obtained  with  understanding  that  it  should  simply  take  place 
of  notes,  where  distributive  share  is  largely  in  excess  of  such  judgment. 
Coffee,  adm^r,  vs.  Griffin  et  al.,  606, 

ADMISSION.     See  Evidence,  6,  42, 

ADVANCEMENT.     See  Evidence,  48. 

AMENDMENT. 

1.  Levy  falls  if  execution  be  amended.     Maury  etal,,  ex'rs,  vs,  Shepferi, 

68  ;   Williams,  exW,  et  al.,  vs,  Atwood  et  al.,  ex^rs,  igo, 

2.  Judgment  vs,  administrators  which  does  not  provide  for  collection  oat 

of  property  of  intestate,  is  amendable.     Pryoretal,,  adm^rs,  et  al,,  vs, 
Leonard,  ij6, 

3.  That  judgment  is  partially  paid  off  constitutes  no  reason  for  not  allow- 

ing amendment.    Ibid, 

4.  Surety  cannot  prevent  amendment  by  showing  that  principal  was  solvent 

at  and  after  maturity  of  debt,  and  that  his  risk  has  been  increased  by 
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plaintiflf*s  laches.  He  can  urge  his  discharge  as  well  with  the  irregu- 
larity corrected  as  with  it  uncorrected.     Ibid, 

.5.  Words  denoting  office  added  to  signature  of  justice  to  attachment,  on 
proof  that  such  officer  was  authorized  to  issue  the  same,  that  he  had 
signed  officially,  and  had  omitted  such  words  accidentally.  Dickson 
vs,  Thurmond,  /jj. 

6.  Verdict  may  be  amended,  when  returned,  by  separating  principal  and 

interest,  though  jury  have  dispersed  after  agreeing  to  the  same.  Col- 
/ins  &*  Son  et  ctL,  vs.  Ballard,  jj^. 

7.  Judgment  at  law  against  railroad  company,  amendable  by  adding  ap- 

propriate  directions  for  sale  and  for  issuing  execution.  City  of  Atlanta 
vs.  Grant f  Alexander  &*  Co.  et  al.,340. 

8«  Qerical  error  in  date  of  tiling  amendable  by  date  of  process,  fortified 
by  return  of  service.     Ibid, 

9.  Where  plaintiff  amends,  court  not  bound  to  put  him  upon  terms,  or  to 
exact  the  payment  of  costs.     McLendon  vs.  Frosty  448. 

ANCIENT  DOCUMENTS.     See  Evidence,  ij, 

APPEALS.     Sec  Damages,  2,  /.     Practice  in  Superior  Court,  11. 

ARBITRAMENT  AND  AWARD. 

1.  Submission  to  three,  with  power  to  call  in  fourth,  not  result  in  statutory 

award,  it  not  being  the  submission  of  a  case  pending,  and  nothing 
showing  that  parties  contemplated  proceeding  under  statute.  Price  vs. 
Byne  et  al.,  ij6, 

2.  Two  arbitrators,  to  whom  verbal  submission  had  been  made  as  to  injury 

to  goods  shipped  over  line  of  railroads,  who  were  not  sworn  and  did 
not  examine  any  witnesses,  reported  in  writing  that,  at  the  request  of 
the  parties,  they  had  examined  the  flour  and  found  it  damaged  $1.25 
per  barrel,  and  that  it  was  in  such  condition  previous  to  shipment : 
//eld,  that  such  report  could  do  no  more  than  show  the  damage  to  the 
flour,  if  that.     Central  P.  P.  &*  B'kg  Co.  vs.  Poj^ers^  Sons,  jj6. 

ATTACHMENT. 

1.  Words  denoting  office  of  magistrate  issuing,  added  on  motion,  on  proof 

that  the  officer  was  authorized  to  issue  attachments,  that  he  had  signed 
in  his  official  capacity,  and  omitted  such  words  accidentally.  Dickson 
vs.  Thurmond,  ijj 

2.  Though  Attachment  commanding  seizure  of  defendant's  property,  spec- 

ify, in  general  terms,  of  what  it  consists,  still  the  officer  can  levy  it 
only  upon  his  property,  and  is  not  authorized  to  seize  property  of  like 
kind  belonging  to  another  person,  though  defendant  lately  sold  it. 
IVilson,  sheriff,  vs.  Paulsen  6f  Co.,  596. 

ATTACHMENT  FOR  CONTEMPT.     See  Shenffs,  i,  2. 

ATTORNEY  AND  CLIENT. 

1.  Attention  of  court  below  called  to  unfair  representation  of  testimony  by 

attorney,  or  this  court  will  not  interfere.     Mayo  vs.  Walden,  42. 

2.  Act  of  1866  authorizing  creation  of  liens  on  crops,  etc.,  to  secure  ad- 

vances in  provisions,  not  cover  attorneys'  fees  for  foreclosing  same. 
Collins  6*  Son  et  al.  vs.  Bullard  jjj. 

3.  Recovery  of  such  fees  cannot  be  had  in  suit  at  law  for  debt,  where  it 

appears  from  contract  that  fees  for  foreclosure  were  contemplated. 
IHd. 
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4.  Where  defendant  in  fi.  fa.  placed  claim  in  hands  of  plaintiflk'  attornej, 

with  instructions  to  collect  and  to  apply  to  fi.  fa.,  and  said  attorney 
collected  but  failed  to  apply  as  directed,  piaintifib  not  bound  to  rec- 
ognize such  collection  as  payment  to  them.  Pease  vs.  DikbU  ^ 
BuHce,  446. 

5.  Attorneys  rule  for  money  collected,  and  not  for  failing  to  collect,  not 

held  to  answer,  on  that  rule,  for  more  than  sum  actually  collected. 
Langmade  ^  Evans  vs.  G/emn  et  al.^  jjj, 

AUDITOR. 

1.  Exceptions  to  report  based  on  matters  of  fact,  and  no  evidence  intro- 

duced, report  sustained.  AlUer,  if  the  exceptions  turn  exclusively  on 
questions  of  law.  Brinson,adm^r,vs.  Wessolowsfy^  adm*r ;  Murphy 
et  al.,  vs.  JVessolowsky,  adm*r,  142. 

2.  Exceptions  need  not  set  forth  evidence.     White  vs,  Reinere,  admCr^  ^S6. 

3.  Burden  of  showing  error  is  on  excepting  party ;  and,  upon  elcepdons 

of  fact,  when  he  fails,  for  any  cause,  to  convince  the  court,  he  is  enti- 
tled to  trial  by  jury,  with  report  zs  prima  facie  evidence  against  him. 
Ibid. 

4.  When  exceptions  are  sufEciently  specific,  discussed.    Ihid. 

5.  Exception  is  too  general  which  merely  alleges  error  becaose  the  proof 

shows  that  defendant  is  not  indebted  to  complainant,  but  that  com* 
plainant  is  indebted  to  defendant.     Ibid. 

6.  Auditor  or  master  has  no  power  to  decide  on  demurrer  to  bilL    Ibid. 

7.  After  announcement  of  ready,  too  late  for  one  of  the  parties  to  more 

for  appointment  of  auditor.     McLendon  vs.  Frosty  448. 

8.  When,  on  trial  of  exceptions  of  fact  to  master's  report,  report  has  been 

read  to  jury  by  excepting  party,  it  is  before  them,  not  only  as  plead- 
ing, but  as  evidence.    Diiiard  et  al.  vs.  Ellington,  adnCr,  j6f.     * 

9.  Not  error  to  direct  juiy  to  find  for  or  against  each  exception.     Ibid, 
BAIL.    See  Torts,  12, 13. 

BANKRUPT. 

1.  That  vendor  proved  claim  for  purchase  money  in  bankrupt  conrt,  as 

against  estate  of  vendee,  not  prevent  recovery  in  ejectment  McAlpin 
et  al.  vs.  Lee,  281. 

2.  Injunction  ija.  bankruptcy  contemplated  by  decisions  of  this  conrt  in  ji 

Georgia  Reports,  jyi,  and  jj  Ibid.,  J47,  is  not  alone  perpetual  in- 
junction, granted  on  final  decree.  SeUgman  et  at.,  trust.,  vs.  Ferst  ^ 
Co.  et  al.,  ^61. 

3.  Under  facts  of  this  case,  fund  in  hands  of  receiver  of  state  court,  less 

expenses,  ordered  turned  over  to  trustees  in  bankruptcy.     Ibid. 

4.  Absolute  title  passed  to  secure  debt,  not  divested  by  subsequent  volun- 

tary banknmtcy  of  grantor,  and  consequent  disdiarge  from  debCk 
Brooch  vs.  Barfield  et  al.,  601. 

5.  Nor  by  his  causing  land  to  be  set  apart  in  bankruptcy  9s  homestead  ex- 

emption.   Ibid. 

6.  Nor  by  grantees*  filing,  in  bankrupt  court,  objections  to  allowance  of 

exemption,  and  an  adverse  adjudication  thereon,  they  not  having 
proved  their  debts  as  claims  against  bankrupt's  estate.     Ibid. 

BANKS.     See  Usury,  t ;  Principal  and  Agents,  O-12. 
BILLS  OF  LADING.     See  Negotiable  Securities,  ij-tj' 
BONDS  FOR  TITLE.    See  Oaims,  4. 
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Abbott  vs.  McDennott 34th  Ga.  R.,  180 

Adams  vs,  Dickson,  adm'r 23d  **  556 

Addison,  adm'x,  w.  Christy  &  Co 49th  "  201 

Addison,  adm'x,  vs.  Christy  &  Co 49th  "  532 

Administrators  of  Ligon  vs.  Rogers 12th  "  139 

Administrators  of  McCleskey  vs.  Leadbetter 1st  '*  556 

Albcrtson  et  al.  vs.  Halloway  .^ 1 6th  «*  533 

Alderman  tt  al.^  vs.  Chester  .   • 34th  "  426 

Alexander  vs.  Mercer  et  al, 7th'  <'  426 

Allen,  adm'x,  vs.  Woodson,  ex'x,  ei  al. 50th  "  53 

Allen  vs.  Atlanta  Street  R.  R.  Co 54th  "  360 

Amis  vs.  Cameron,  ex'r, 55th  "  426 

Anderson  vs.  Beard 54th  "  21 

Anderson  vs.  Green 46th  "  466 

Bakef  «/ a/.,  vj.  Maguire 35th  '<  113 

Ballin  &  Co.  vs.  Ferst  &.Co.etal. 55th  "  564 

Barber  vs.  Terrell 54th  "  53$ 

Harden  z'/.  Brady  ^/ a/. 37th  "  311 

Barker  vs.  Bethtme  ii  al 3d  <<  410 

Barker  vs.  Worrill 55th  **  239 

Barron  vs.  Bumey  it  al.,  ex'rs 35th  "  426 

Bass  vs.  Ware 34th  "  390 

Baxley  vs.  Bennett 33d  *<  245 

Bazemore  vs.  Davis 55th  "  269 

Bell  vs.  McCawley,  ex'x 29th  "  556 

Bethnne  vs.  Wilkins  et  al. 8th  "  477 

Bigelow  vs.  Smith  et  al. •   .  23d  "  477 

Biggers  vs.  Bird  et  al. 55th  "  604 

Biggers  vs.  Pace 5th  "  31 

Bird  vs.  State 53d  <*  609 

Bivins  TV.  Lessee  of  Vinzant  f/ a/. 15th  "  158 

Black  et  al.  vs.  Cohen  et  al.  .   .  \ S2d  **  377 

Blake,  trustee,  vs.  Irwin 3d  "  213 

Bostwick  vs.  Perkins,  Hopkins  &  White 4th  **  62 

Brannon  vs.  Central  Bank i8th  "  163 

Braswell  z'i.  Plummer 56th  "  153 

Brown  et  al.  vs.  State ' 44th  "  20 

Brown  vs.  Oatis 55th  *<  610 

Bryan,  ex'r,  vs.  Rooks,  adm'r 25th  "  414 

Bryant  et  al.  vs.  Booze 55th  "  556 

Buffington  vs.  Hilley 55th  "  32 

Bush  vs.  Lester  et  al.,  adm'rs 55th  **  604 

Butler  et  al.  vs.  Durham 2d  **  401 

Byrne  vs.  Lowry 19th  "  550 

Callaway  vs.  Freeman 29th  **  22 

Caruthers  et  al.  vs.  Baily •    •  3d  **  390 

Carr  w.  State 13th  "  64 

Carswell  vs.  Hartridge 55th  <'  604 

Carter  vs.  McMichaeT. 20th  "  16 

Carter  vs.  McMichael 20th  "  46 

Carter  vs.  McMichael 20th  "  606 

Catching  vs.  Ferrell .  loth  "  476 

Chambers,  Jeffers  &  Co.  vs.  Sloan,  Hawkins  &  Co.  .    .  19th  "  232 

Chambers  vs.  McDowell 4th  '*  141 

Clark  &  Cole  vs.  Dobbins 52d  "  406 

Cleghom  vs.  Robinson eth  "  436 

Clews  &  Co.  vs.  Brunswick  and  Albany  R.  R.  Co.  .   .  50th  **  593 

Cohen  vj.  Prater 56th  "  350 

Vol.  lvii.,  40. 
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Collins  et  al,  vs.  Collins  it  al. 44th  Ga.  R.,  532 

Cox  vs.  SulliTan •   .  7th  "  52S 

Commissioners  of  Roads,  etc.,  vs.  Shorter 50Ch  **  275 

Cowart  vs,  Dunbar 56th  "  163 

Cowart  vs.  Dunbar  ..**- 56th  "  189 

Crane,  adm'r,  vs.  Barry 47th  *'  7^76 

Crawford,  gov'r,  vs.  Foster  </  oA 6th  **  436 

Crawford  vs.  Gaulden 33d  *<  438 

Creamer  &  Graham  vs.  Shannon  .    .• 17th  *<  14S 

Crown  vs.  Leonard  &  Goodale 32d  **  477 

Cumming,  trustee,  vs.  Boston  &  Gonby  .......  25th  **  556 

Davenport  vs.  Hardeman 5th  *'  477 

Davies  vj.  Byrne loth  **  401 

Davis,  ex'r,  vs.  Maxwell 27th  *'  176 

Davis  vs.  Meyers,  sheriff, 41st  "  406 

Dawson  et  al.  as.  Merchants'  and  Planters'  Bank  .   .   .  30lh  4*  163 

Dennard  et  al.  vs.  Mayo 25th  "  139 

Desverges  vs.  Desverges 31st  '*  426 

Dobbins  vs.  Dupree 36th  "  492 

Doe  et  a/,  vs.  Roe 31st  "  157 

Donkle  vs.  Kohn 44th  **  477 

Dorsey  vs.  Simmons 49th  *'  16 

Dorsey  vs.  Simmons .  49th  **  46 

Dowell  vs.  Neal loth  "  57 

Dudley  &  Henderson  vs.  Bradshaw .  23d  **  159 

Duncan  vs.  Anderson 56th  **  610 

Duncan  vs.  Webb  et  aL 7lh  "  58 

Dunn  et  al.  vs.  t>yson 22d  "  550 

Earp  vs.  State 53d  •«  483 

Echols.^/  al,  vs.  Barrett,  adm'r 6th  "  426 

Edmondson,  admV,  vs.  White 19th  "  19 

Edmondson  et  ux.  vs.  Dyson 2d  '<  213 

Edwards  vs.  State 53d  "  609 

English  vs.  Register  et  al. 7th'  "  356 

Equitable  Life  Association,  etc.  vs.  Paterson 4ISC  "  537 

Everett  vs.  Southern  Express  Company 46th  "  315 

Faircloth  vs.  Jordan i$th  **  355 

Ferguson  t/j.  Manchester  Manufacturing  Co 51st  '*  127 

Field  et  al.  vs.  Jones  et  al. I  ith  "  23 

Field  vs.  Howell 6th  **  477 

Finch  et  al.  vs.  Finch 14th  '<  426 

Fleming,  guard'n,  vs.  Townsend 6th  "  357 

Freeman  et  al.,  trustees,  vs.  Fort  et  al. 52d  "   '     564 

George  vs.  Gardner ;   .  .  .   .  49th  "  127 

Georgia  R.  R.  &  B'k'g  Co.  vs.  Wynn 42d  "  359 

Goodlittlc  vs.  Watson 20th  **  390 

Goodwin  vs.  May  et  al. 23d  **  Z2 

Goodwyn  vs.  Goodwyn , 20th  "  357 

Gray  vs.  McNeal 12th  "  64 

Gray  vs.  Obear 54th  "  213 

Gunnell  vs.  Deavours 54th  "  178 

Gwinn  vs.  Smith 5Sth  "  476 

Halloran  vs.  Bray 29th  **  176 

Hall  vs.  Hall i8th  "  555 

Hall  vs.  Page 4th  "  275 

Hanson  vj.  Crawley 51st  "  473 

Hardeman  &  Sparks  vs.  Battersby 53d  <'  46 

Harman  ^/ a/.,  ex'rs,  s'j.  Allen  &  Co nth  "  21 

Harris,  adm'r,  vs.  Seals  et  ux 24th  "  426 
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Harrison  et  al.  vs.  McHenry 9th   Ga.  R.,    57 

Harrison  vs.  Hatcher 44th  "  180 

Harwell  et  al.  vs.  Fitts 20th  "  58 

Hatcher  et  al.  vs.  Cade SSth  "  426 

Hayes  H  al.  vs.  Little,  adm'r 52d  *^  139 

Heard  vs.  Downer  et  al. 49th  "  349 

Hemphill  et  ai.  vs.  Ruckersville  Bank 3d  <*  45 

Henderson  vs.  Hackney 13th  **  550 

Henderson  vj.  Hackney 23d  **  158 

Henderson  vs.  Hackney 23d  "  205 

Henderson  vj.  Levy,  ord*y • 55th  "  511 

Henderson  vs.  Walker S5th  "  23 

Hemdon  «r  a/,  zv.  Kimball  ^tf/. 7th  '<  557 

Hobbs  vs.  Cody,  guard'n 45th  **  467 

Hobbs  vs.  Davis 50th  "  406 

Hofan  vs.  Moore  et  al 48th  "  275 

Howell,  adm'r,  vs.  Fountain 3d  **  180 

Hoye  vs.  State 39th  **  108 

Hoye  vs.  State 39th  <•  429 

Hubbard  cv.  Price  &  Jenning 24th  "  415 

Humphrey  vs.  Copeland 54th  **  208 

Hunter  w,  Phillips S6th  "  163 

Hutchihs,  ex'r,  vs.  Hullman,  sheriff 34th  "  190 

Jackson,  adm'r,  vs.  Johnson  et  al, 37th  "  467 

Jackson  et  al.  vs.  Corbin 39th  "  595 

Jackson  vs.  Stewart  et  al, -  .   .    .  20th  **  476 

anes  vs.  Trustees  Mercer  University , .   ,  17th  "  46 

Jennings,  adm'r,  vs.  Wright  &  Co 54th  "  138 

Johnson  et  al.  vs.  Jackson,  admV,  el  al. 56th  "  467 

Johnson  vs.  Crawley 25th  "  58 

Johnson  vs.  Emanuel 50th  "  406 

Jones,  assignee,  zv.  Mobile  &  G.  R.  R.  Co 55th  ^  199 

Jones  et  al.  vs.  Morgan, 13th  **  556 

Jones  vs.  McCrae 37th  <'  145 

Jones  vs.  McCrae 37th  "  240 

Jones  n.  Barker 55th  **  417 

Jones  vs,  Rodgers  &  Son 36th  *'  606 

Jones  vs.  Water  Ix>t  Co l8th  "  171 

Jordan,  aHas  Steger,  vs.  State 56th  "  610 

iordan  et  al.  vs.  Cameron 12th  '*  556 

Jordan  eimLvs,  Pollock^  adm*r 14th  '<  390 

Josey  et  al.  vs.  Rogers  et  al 13th  *<  426 

Jowers  vs.  Baker 55th  "  83 

Kilgore  vs.  Beck  et  al. 46th  "  477 

Kimbrough  &  Morgan  vs.  Va.  &  E.  T.  A.  L.  R'w'y  Co..56th  «  63 

Lackey  vs.  Boslwick 54th  "  604 

Lamb  vs.  Dozier 55th  "  491 

Lathrop  et  al.  vs.  Soldiers'  L.  &  B.  Ass'n 45th  "  183 

Leonard  et  al.  vs.  Collier 53d  "  138 

Lessee  of  Dudley  et  al.  vs.  Bradshaw  ........  29th  '*  205 

Lester  w.  Piedmont  &  A.  L.  Ins»Co 55th  **  511 

Levy  vs.  Simmons 42d  <'  64 

Liverpool,  etc.,  Ins.  Co.  vs.  Creighton 51st  '<  532 

Lopez  vs.  Downing,  adm'r 46th    *'  558 

Lovelace  vs.  Smith  et  al. 39th  "  532 

Lynes  vs.  State 46th  "  67 

Mahone,  adm'r,  vs.  Central  Bank 17th  <'  436 

Mathews  et  al.  vs.  Castleberry,  adm'x 43d  "  556 

Matthews  vs.  Poythress ^ih.  "  275 
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Maund  vs.  Keating 55th  Ga.  R.,  491 

May  vs,  Memphis  Branch  R.  R.  Co 48th  **  243 

McCay  et  al.  vs,  Kendrick  et  al, 44th  **  205 

McDanieltv.  State 53d  **  483 

McFarlin  vs,  Stinson  et  ai, 56th  "  532 

McLendon  vs,  Wilson,  Callaway  &  Co 52d  *'  225 

McMahan  vs,  Tyson 23d  "  267 

Meriwether  vs.  Smith 44th  **  180 

Merritt,  adm'r,  vs.  Cotton  States  L.  Ins.  Co 55th  "  537 

Milledge  vs,  Gardner 29th  **  532 

Mitchell  vs,  Printup 25th  "  145 

Mitchell  vs.  Printup *   .   •  25th  "  240 

Moody  vs.  EUerbie,  adm*r, 36th  **  16 

Moody  vs,  EUerbie,  adm*r 36th  '<  46 

Moody  vs,  Threlkeld 13th  *'  436 

Moore  et  al,  vs,  Gleaton 23d  "  426 

Moore  vx.  Coulter 31st  *'  550 

Moravian  Sem.,  etc.  vs,  Atwood  et  aJ.,  adm'rs 50th  "  532 

Morgan  vs.  Taylor 55th  "  477 

Moses  vs.  Bagley  &  Sewell 54th  *'  264 

Moultrie  et  al,  vs.  Smiley  &  Neal i6th  •<  180 

Newton  Manufacturing  Co.  vs.  Whites 53d  *<  257 

Nutting  et  al.  vs,  Boardman  et  al. 43d  <*  418 

Nutting  et  al,  vs,  Thomason  et  al, 46th  **  418 

0*B^me  vs.  Mayor,  etc.,  of  Savannah 41st  *'  100 

Ordinary  vs.  Smith  et  al, 55th  **  468 

Orr  vs.  State 34th  "  106 

Parker  vs.  State 34th  **  505 

Paschal,  adm'r,  vs,  Davis 3d  "  427 

Payne,  adm*r,  w.  Ormond  «^  0/. 44th  '*  551 

Payne,  adm*r,  vs.  Ormond  et  al, 44th  "  553 

Peck  et  al,  vs.  Land, 2d  "  357 

Perkins  et  al.  vs.  Patten loth  **  357 

Phipps  vs,  Tompkins 50th  '*  177 

Piedmont  &  A.  L.  Ins.  Co.  vj.  Lester 55th  "  511 

Pinkerton  vs.  Tumlin  et  cU. 22d  "  477 

Printup,  trustee,  vx.  Trammell 25th  *'  511 

Rambo  et  al.  vs.  Bell 3d  **  477 

Reed  vs.  Murphy ist  "  401 

Reich  vs.  State 53d  <«  609 

Riley  vs,  Johnson loth  '<  436 

Rival  vs.  Gallagher 54th  '*  477 

Robinson  vs,  Vason  et  al, 37th  '<  275 

Robinson  et  al.  vs.  Bank  of  Darien  etc., i8th  '*  564 

Robinson  vs,  Bealle 20th  <*  315 

Robinson  vs.  Lane 19th  **  315 

Robinson  vj.  Steamer  Lotus  ^/ <i/. ist  **  316 

Rogers  et  al,  vs.  Bell  et  al, 53d  <*  552 

Rogers  vs,  Hamilton 49th  '*  335 

Royall  vs.  Lessee  of  Lisle 15th  "  205 

Ruckersville  Bank  et  al,  vs,  Hemphill  et  al, 7th  "  45 

Rushin  vs,  Gause 41st  *<  183 

Rushin  w.  Shields  &  Ball nth  "  58 

Rushin  vj.  Shields  &  Ball nth  "  554 

Rushin  w.  Shields  ^  Ball Iith  <'  557 

Rutherford  vs,  Crawford S3d  "  61 

Saffold  vs.  Wade 56th  ««  138 

Saunders  vs.  Smith,  adm'r 3d  "  251 

Scott  vs.  Winship aoth  *<  357 
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Screven  vs.  Clark 48th  "  23 

Settle  vs,  Allison  et  al. 8th  "  556 

Scwcll  vs,  Hallam 54th  "  610 

Seymour  vs.  Morgan 45th  "  477 

Shepherd,  adra'r,  vs.  Burkhalter 13th  "  557  ' 

Shields  vs.  Yonge 15th  «  358 

Shorter  et  al.  vs.  Mayor  etc.,  of  Rome  et  al. 52d  **•  377 

Seisel  &  Bro.  vs.  Harris 48th  "  98 

Slade  vs.  Nelson  et  al. 20lh  "  148 

Smith  r/rt/.  W.Smith 36th  "  426 

Soutliwestem  R.  R.  Co.  et  al.  vs.  Thomason  et  al.  ,   .   .  40th  "  419 

Stallings  vs.  Johnson 27th  "  100 

Stallings  vs.  Johnson 27th  "  438 

Stamper  et  al.  vs.  Griffin 20th  **  356 

Starling  vs.  Arnold 54th  "  476 

Stokes  vs.  Maxwell S3d  "  205 

Story  vs.  Kimbrough 48th  *'  98 

Sullivan  ^/ a/,  z/j.  Heamdon nth  "  477 

Swift  vs.  Swift 13th  "  467 

Taliaferro  vs.  Pry 41st  "  406 

Tarver  vs.  McKay 54th  "  240 

Taylor  vs.  Tucker 1st  «  148 

Terry  vs.  Meyers  et  al. 41st  "  406 

Thomas  vs.  Kinsey 8th  "  277 

Thomas  vs.  Malcolm  et  al. 39th  "  559 

Thompson  et  al.  vs.  Kimbrel  et  al, 46th  "  1 39 

Thompson  vs.  Georgia  R.  R.  and  Banking  Co  ...    ,  55th  "  152 

Thornton  vs.  Lane nth  "  315 

Thurman  vs.  Cherokee  R.  R.  Co 56th  "  23 

Tinsley  ^'Z  ar/.  t/j.  Lee 51st  "  149 

Tison  tf/ a/,  w.  Yawn 15th  "  64 

Towns,  gov*r,  w  Kellett  ^/ a/. nth  «*  436 

Turk  vs.  Turk  et  al. 3d  "  426 

Turner  et  al.  vs.  Tyson  et  al.   ,    .    .    , 49th  "  556 

Turner  vs.  Thompson,  Kendrick  &  Co 23d  "  246 

Veal,  adm'r,  vs.  Perkerson 47th  "  154 

Wayne  et  al.  vs.  City  of  Savannah 56th  "  167 

Webb  w.  Wilcher  ^/ tf/. 33d  "  157 

Webb  vs.  Wilcher  ^/  al. 33d  "  556 

Wilcox,  Gibbs  &  Co.  vs.  Hall 53d  "  257 

Wiley,  Parish  &  Co.  vs.  Kelseys  et  al. 9th  "  609 

Wiley,  Parish  &  Co.  vs.  Kelseys  et  al. loth  "  609 

Wiley,  Parish  &  Go.  vs.  Kelseys 13th  "  609 

Williams,  ex*r,  et  al.  vs,  Albritlon  et  al. 52d  "  191 

Williams  vs.  Greer 12th  "  532 

Williams  vs.  Kelsey  &  Halsted 6th  "  357 

Willingham  et  al.  vs.  Long  et  al..  ex*rs 47th  "  552 

Willingham  et  al.  vs.  Long  et  al.,  ex*re 47th  "  557 

Wimberly  vs.  Adams 51st  "  46 

Winter  et  al.  vs.  Eagle  and  Phen.  M'f  g  Co 56th  "  6io 

Winter  vs.  Muscogee  R.  R.  Co nth  "  243 

Woolfolk  et  al.  vs.  Gunn 45th  "  139 

Worthy  et  al.  vs.  Johnson  et  aJ loth  "  427 

Yeldell  wy.  Shinholster iSth  "  149 

CERTIORARL 

I.  Where  proceedings  are  not  returned  to  next  term  of  superior  court,  un- 
less such  court  convenes  within  twenty  days  after  issuing  of  writ,  cer- 

tiorari  dismissed.  *  Southwestern  R.  R.  Co.  vs.  Baldwin,  j^o. 
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2.  When  proceedings  are  had  which  are  provided  for  on  opentng  of  pub- 
lic road,  only  county  or  owner  of  land  can  complain  by  writ  of  cer- 
tiorari. Writ  issues  to  justice  who  presided  at  assessment,  and  not  to 
county  judge  or  to  ordinary.  Sum,  Mac,  Gra.  or  P.  R,  Ci.  vs, 
Deutscher  Sckeutzen  Ciub,  4gS' 

3,  Where  owner  and  persons  who  petitioned  for  road,  consented  to  refer 

to  county  judge  the  legal  effect  of  verdict  for  damages,  it  was  mere 
private  arrangement,  and  superior  court  could  not,  on  certiorari^  at 
instance  of  petitioners,  reverse  action  of  county  judge,  and  order  road 
opened  without  payment  of  any  damages.     liitL 

CHAMPERTY.     See  Contracts,  rj. 

CHARGE  OF  COURT. 

1 .  To  charge  that  important  witness  was  apparently  interested,  was  error. 

Lellyett  vs.  Markkaniy  ij. 

2.  Data  sufficient  to  authorize  charge,  though  there  nuiy  be  no  direct  evi- 

dence on  the  point.     Holland  vs.  Long  6*  Bro.,  j6. 

3.  Charge,  as  a  whole,  npt  inapplicable,  the  inapplicability  of  some  parts 

not  avail  on  general  objection  to  the  whole.     Wat  kins  vs.  Paine,  jo. 

4.  More  definite  and  specific  charge  desired,  attention  of  court  should  be 

called  thereto  by  request.     /M. 

5.  Charge  upon  case  not  made  by  pleadings,  error,  powers  vs.  Baker,  8t. 

6.  Exception  to  charge,  none  taken,  presumption  follows  that  jury  was 

correctly  instructed.     Jordan  vs.  Ingram,  gj. 

7.  Oral  comments  may  be  added  to  written  request,  where  the  court  is  not 

required  to  give  the  whole  charge  in  writing.     Mougkon  vs.  State,  102. 

8.  Request  which  assumes  as  matter  of  fact  that  which  b  disputed,  shoald 

be  refused.     Maguire  vs.  Baker  et  al.,  tog. 

9.  Charge  which  is  not  injurious  to  complaining  party,  no  ground  of  new 

trial.     Roberts,  Dunlap  &*  Co.  vs.  Graybill,  iij. 

10.  Request  to  charge  unauthorized  by  testimony,  should  not  be  given. 

Piper  et  al.  vs.  IVade,  adm*r,  22^ ;  Skeibley  vs.  Hill,  adm^r,  for  mse, 
232. 

11.  Judge  may  caution  the  jury  to  discriminate  the  evidence  from  all  other 

statements  before  them.     City  Bank  of  Macon  vs.  Kent,  283. 

12.  Where  counsel,  demanding  that  the  whole  charge  shall  be  in  writing, 

presents  certain  written  requests  to  charge,  if  the  requests  are  given 
with  additions  or  modifications,  these  must  also  be  reduced  to  writing, 
if  counsel  so  require.    Ibid. 

13.  Right  of  court  to  decline  to  notice  request  which  requires  addition  or 

modification.     Ibid, 

14.  Error  to  read  and  refuse  requests  m  presence  of  the  jury,  accompany- 

ing refusal  with  such  remarks  as  were  prejudicial  to  defense.     Reach 
•    6*  Co.  vs.  Branch,  Sons  6*  Co.,  362. 

15.  Rule  of  law  so  general  as  not  to  be  practically  useful  at  some  point 

where  the  case  presses,  need  not  be  given  in  charge.  Mayor  etc.,  of 
Griffin  et  al.  vs.  Inman,  Swann  &*  Co.,  3yo. 

16.  The  jury  having  nothing  to  do  with  punishment  prescribed,  better  prac- 

tice not  to  give  law  concerning  it  in  charge.     Russell  vs  State,  420, 

17.  Inaccuracies  in  charge  immaterial  when  verdict  is  fully  supported  bj 

evidence.     Larey  vs\  Taliaferro,  443. 

18.  Request  properly  refused,  second  request,  substantially  the  same,  sbonld 

meet  same  fate.     McLendon  vs.  Frost,  448.  * 
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19.  Better  practice  not  to  read  aloud  requests  to  charge  which  court  intends 

to  refuse.     Ibid, 

20.  Credible,  evidence  which  is  the  most,  error  for  court  to  express  opinion 

as  to.     Davant  et  aL,  ex'rs^  vs,  Carlton,  48^. 

21.  Notwithstanding  overwhelming  evidence  of  guilt,  error  to  charge  that 

jury  should  return  verdict  of  guilty.     Tucker  vs.  State t  joj. 

22.  Objectionable  to  discredit  prisoner's  statement  by  comparing  it  with 

evidence  and  showing  discrepancies.     Ibid. 

23.  Statement  of  legal  effect  of  written  instrument,  not  error.     Galloway 

vs.  kVest.  <5r*  At,  R,  H,  €0,^^12, 

24.  Unless  request  is  all  legal  and  pertinent,  court  not  bound  to  give  any 

|>art.     Gardner,  trustee,  et  al,  vs.  Granniss,  adm'r,  2jg. 

25.  General  rule  given  as  to  evidence  necessary  to  overcome  responsive  an- 

swer, if  more  minute  instructions  are  desired,  request  should  be  made. 
Dillard  et  al,  vs,  Ellington,  adm*r,  567. 

26.  Not  error  to  instruct  jury  on  trial  of  exceptions  to  master's  report,  to 

find  for  or  against  each  exception.     Ibid, 

CIRCUMSTANTIAL  EVIDENCE.    See  Criminal  Law,  2s,  43. 

CLAIMS. 

1.  Whilst  all  equities  between  the  parties  may  be  adjudicated  in  claim  case, 

and  the  verdict  and  judgment  moulded,  yet  pleadings  must  be  framed 
accordingly.     Hamberger  vs.  Easter,  Peggy,  Griffin  et  al.,  7/. 

2.  Stay-bond  binds  property  of  security  from  date  of  its  execution.    Ha/' 

den  vs,  Anderson  et  al,,  jy8. 

3.  Where  claimant  purchased  from  security  after  execution  of  stay  bond, 

through  his  agents,  who  were  co-securities  with,  the  vendor,  he  was 
affected  with  notice  of  the  lien.     Ibid. 

4.  The  holder  of  the  legal  title  must  claim ;  therefore,  the  transferree  of 

a  bond  for  titles,  all  the  purchase  money  not  having  been  paid,  cannot 
claim.     Ibid, 

COMPROMISE  AND  SETTLEMENT. 

1.  New  note  given  for  less  sum  than  old,  in  renewal  thereof,  is  presump- 

tive evidence  that  all  differences  were  adjusted.  Piper  et  al.  vs.  IVade, 
adrn'r,  22J. 

2.  To  rebut  such  presumption,  there  must  be  clear  and  satisfactory  evi- 

dence that  both  parties  agreed  and  intended  that  the  settlement  made 
when  new  note  was  given,  was  not  final.     Ibid, 

3.  If,  in  dealing  in  cotton  futures,  principal  knows  that  factor  has  deviated 

from  instructions  by  selling  out  too  early,  and  nevertheless  settles 
with  him  in  full,  by  note,  the  irregularity  is  ratified,  and  former  can- 
not urge  such  deviation  as  defense  to  note.  Wilson  vs,  Frisbie,  Roberts 
^  Co.,  26g, 

4.  That  account  used  as  basis  of  settlement,  contained  error,  but  which 

did  not  affect  ^result,  no  ground  to  open.     Ibid, 

5.  If  one  has  health  to  understand  material  facts  which  appear  on  face  of 

account,  and  does  understand  them  at  time,  whether  from  examination 
or  otherwise,  state  of  health  is  sufficient  for  occasion.    Ibid. 

6.  Where  settlement  was  made  on  basis  of  abstract  of  account  taken  from 

plaintiffs*  books,  and  not  by  reference  to  books  themselves,  one  of  the 
plaintiffs  may  testify  that  such  abstract  was  correct.     McLendon  vs. 
Wilson,  Callaway  h*  Co.,  438, 
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7.  Competent  for  such  plaintiff,  who  conducted  negotiations  with  defend- 

ant, to  testify  that  drafts  were  given  in  final  settlement  of  account, 
defendant  having  stated  that  he  signed  them  with  understanding  that 
any  errors  should  be  subsequently  corrected     Ibid. 

8.  Where  payments  have  been  applied  and  bills  rendered,  showing  both 

debits  and  credits,  debtor  may  be  bound  by  acquiescence,  even  though 
he  did  not  previously  understand  and  assent  to  each  account.  McLen- 
don  vs.  Frosty  448. 

9.  Docket  entry  of  "  settled,"  made  by  judge,  and  not  transferred  to  min- 

utes, no  evidence  of  terms  of  settlement ;  nor  can  any  inference  be 
drawn  therefrom,  on  trial  of  another  case  between  other  parties,  that 
debt  sued  for  was  extinguished.     McNuUy  et  al.  vs.  Marcus^  ^07. 

CONFEDERATE  MONEY.     See  Payments,  i. 

CONFESSIONS.     See  Criminal  Law,  41. 

CONSIDERATION.     Sec  Contracts,  6,  16-T8,  26. 

CONSTITUTIONAL  LAW. 

•  I.  Seventh  amendment  to  constitution  of  United  States  providing  for  jury 
trial,  relates  only  to  proceedings  in  United  States  courts.  Foster  vs. 
Jackson  ^  Clayton,  206. 

2.  Imprisonment  under  bail  process,  issued  in  trover  for  personalty,  is  not 
in  violation  of  provision  of  constitution  of  1868,  which  declares  that 
there  shall  be  no  imprisonment  for  debt.     Harris  vs.  Bridges,  407. 

CONTEMPT,  ATTACHMENT  FOR.    See  SkeHff,  i,  2. 

CONTINUANCE. 

1.  When  on  third  day  of  trial,  a  motion  is  made  for  continuance,  two  hours 

and  a  half  is  not  too  short  a  time  to  allow  for  completing  showing. 
McLendon  vs.  Frost,  448. 

2.  That  case  had  taken  direction  not  anticipated  by  defendant,  no  ground 

of  continuance,  when  reasonable  precaution  would  have  prepared  for 
such  aspect.     Ibid. 

CONTRACTS. 

1.  Where  a  writing  is  obscure  by  reason  of  abbreviation,  what  it  means  is 

for  the  jury.  To  arrive  at  such  meaning,  intelligible  expressions  in 
the  instrument  may  be  compared  with  facts  otherwise  proved.  Hoi- 
land  vs.  Long  6*  Bro.,  j6. 

2.  Contract,  by  general  agent  of  insurance  company,  charged  with  the  duty 

of  appointing  sub-agents,  whereby  he  obligated  the  company  to  pay 
to  sub-agent  a  fixed  sum  per  month,  and  signed  as  general  agent,  is 
contract  of  the  company.     Cotton  States  L,  Ins.  Co,  vs.  Mallard,  64. 

3.  That  the  charter  vests  such  duty  in  the  general  agent,  "  subject  to  the 

approval  of  the  officers  of  the  company,"  not  render  such  approval  a 
condition  precedent  to  contract.     Idid. 

4.  Where  contract  is  ambiguous,  construction,  under  the  evidence,  should 

be  left  to  jury.  Error  for  court  to  construe  in  charge.  Harris  etoL 
vs.  Dub,  7y. 

5.  Where  the  term  "  Lanier  House  "  was  used  in  a  contract,  and  it  was  a 

question  of  doubt  whether  such  term  covered  simply  the  hotel  or  the 
entire  building  in  which  the  hotel  was  located,  testimony  as  to  what 
such  term  ordinarily  meant  was  admissible.    Ibid. 
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6.  Even  though  this  corporation  came  within  the  act  of*  1857,  and  {{1421, 

1423  of  the  old  Code,  so  as  to  render  contracts  for  the  loan  of  money 
at  a  greater  rate  of  interest  than  seven  percent.,  null  and  void,  yet 
the  money  actually  borrowed,  with  legal  interest  thereon,  constituted 
good  consideration  for  promise  to  repay,  made  after  the  repeal  of  the 
Uws  against  usury,     ffouser  vs.  Planter^  Bank  of  Fart  Valley,  gj. 

7.  Though  the  plea  attacks  the  entire  consideration,  yet  amendment  will 

be  allowed  making  it  applicable  only  to  the  inadequacy  of  considera- 
tion as  to  the  usury.     liul. 

8.  Stipulation  not  to  proceed  against  party,  is  an  agreement  not  to  sue. 

Planters*  Bank  of  Fort  Valley  vs,  Houser,  140. 

9.  Contract  consummated  on  Sunday,  courts  not  interfere.     Ellis  vs,  Ham- 

mond, ex'r,  et  al.,  lyg. 

10.  Guaranty  of  solvency  of  notes  by  party  who  paid  the  same  to  contractor 

for  work  done,  on  contract  to  pay  him  in  such  notes,  with  guaranty, 
not  promise  to  pay  debt  of  another.  Mobile  dr*  G,  P.  P.  Co.  vs.  yones, 
assignee,  jg8. 

11.  Right  of  action  accrued  so  soon  as  insolvency  of  makers,  with  reason- 

able diligence,  could  have  been  ascertained.     Ibid. 

12.  Agreement  based  upon  no  legal  consideration,  not  binding.     Brown, 

trustee,  vs.  fVarren  et  al.,  survivors,  214. 

13.  Contract  that  D.  turn  over  to  M.  one  execution  against  C. ;  that  if  M. 

collects  all  or  any  part  of  the  same,  he  is  to  pay  D.  one-half  thereof, 
^.  to  pay  all  costs,  is  champertous.     Meeks  vs.  Dewberry,  26J. 

14.  If  one  has  health  to  understand,  and  does  understand  material  facts, 

health  sufficient  to  contract.     IVilson  vs.  Frisbie,  Roberts  &*  Co.,  adg. 

15.  If,  after  maturity  of  note,  new  party  signs  it  as  surety,  and  new  stipula- 

tions be  introduced  increasing  rate  of.  interest,  no  time  of  payment 
being  expressed,  instrument  is  due  immediately,  and  surety,  as  well  as 
principal,  is  bound  for  whole  debt.     Pogers  et  al.  vs.  Posser,  jig. 

16.  Where  no  consideration  is  expressed  for  new  elements,  either  party  may 

go  into  parol  evidence  to  show  that  there  was,  or  was  not,  considera* 
tion  for  them.    Ibid. 

17.  If  it  was  part  of  consideration  that  creditor  should  give  indulgence  until 

certain  law-suit  was  determined,  he  cannot  maintain  action  during 
ing  pendency  of  such  suit.     Ibid. 

18.  Note  being  absolute  and  unconditional,  defendants  cannot  show  by 

parol,  that  it  was  to  be  surrendered  if  suit  did  not  result  in  a  par- 
ticular way,  without  pleading  and  proving  that  this  stipulation  was  to 
have  been  insertedl,  but  was  omitted  by  fraud,  accident  or  mistake. 
Ibid. ;  Goodman  vs.  Fleming,  jjo. 

19.  Corporations,  contract  between,  not  rendered  void  by  fact  that  some  of 

persons  assisting  to  make,  were  officers  in  both  corporations,  and  rep- 
resented  both  to  extent  of  respective  powers.  Mayor  etc.,  of  Griffin 
et  al.  vs.  Inman,  Swann  &*  Co.,  jyo. 

20.  To  find  that  contract  made  and  to  be  performed  in  foreign  state,  was 

void  for  usury,  evidence  must  show  that  rate  of  interest  was  in  excess 
of  that  allowed  by  law  of  such  state.     Ibid. 

21.  Where  plaintiff's  evidence  showed  that  the  draft  sued  on  was  given  by 

defendant's  agent  to  him,  for  money  advanced  wi^h  which  to  purchase 
cotton ;  that  said  agent  notified  defendants  of  the  draft  and  the  cir- 
cumstances under  which  it  was  given ;  that  defendants  subsequently 
received  the  cotton  thus  purchased  but  refused  to  accept  the  draft,  ap- 
plying the  proceeds  of  the  cotton  to  a  claim  in  their  favor  against  their 
said  agent :  Held,  that  a  non-suit  should  not  have  been  awarded. 
Cutting  vs.  Sloan,  Groover  &*  Co.,  jgji. 
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22.  Sales  wholl)!'^^!  authority,  written  or  verbal,  of  defendant,  and  on  his 

credit,  he  is  an  original  debtor,  and  law  of  prombe  to  answer  for 
debt  of  another  is  inapplicable.     McLendtm  vs.  Frosty  448. 

23.  Where  employee  of  railroad  agrees  to  assume  all  risk  incident  to  em- 

ployment, fact  that  he  was  running  over  another  railroad  at  time  of 
injury,  not  release  him.  Warner  and  Jackson,  J.  J,  Galloway  vs. 
IVest.  6*  At.  R.  H,  Co.^  /z^. 

24.  Statement  by  court  in  its  charge,  of  legal  effect  of  written  instrument,  not 

error.     Ibid. 

25.  Maker  of  note  bound  individually,  though  word  '*  administratrix "  be 

annexed  to  signature.     Harrison^  adm^r,  vs.  McLelland^  ^ji. 

26.  Surrender  of  notes  made  by  intestate,  sufficient  consideration  to  sup- 

port individual  note  by  administratrix  to  creditor.     Ibid. 

CORONER.     See  County  Matters,  a. 

CORPORATIONS. 

1.  Contract  by  general  agent  of  insurance  company,  charged  with  duty  of 

appointing  sub-agents,  whereby  he  obligated  the  comfMiny  to  pay  a 
fixed  sum  per  month,  is  the  contract  of  the  company.  Cotton  States 
L.  Ins.  Co.  vs.  Mallard,  64. 

2.  That  the  charter  vests  this  duty  in  the  general  agent  *'  subject  to  the 

approval  of  the  officers  of  the  company,"  does  not  render  such  ap- 
proval a  condition  precedent  to  the  contract.     Ibid. 

3.  Sub-agent  is  not  bound  by  private  contract  between  company  and  general 

agent,  but  is  bound  by  provisions  of  charter.     Ibid. 

4.  Subscriber  to  shares  in  cprporation  contracts  with  reference  to  charter; 

the  number  of  shares  to  be  subscribed,  or  the  stock  necessary  to  do 
the  contemplated  business,  constitutes  important  element.  Mem,  B. 
R.  R.  Co.  vs.  Sullivan  ;  Same  vs,  Omberg,  240. 

5.  Release  of  subscriptions  produces  same  practical  result  as  failure  to 

take  amount  prescribed  by  charter.     Ibid. 

6.  Nominal  subscription,  to  fulfil  the  letter  and  break  the  spirit  of  the  coa* 

tract,  is  no  compliance  with  the  charter.     Ibid, 

7.  Whether  amendment  to  charter  be  material  or  not,  is  question  of  law  for 

the  court.     Ibid. 

8.  Subscriber  acquiescing  by  payment  of  subscription,  cannot  afterwards 

object  either  to  failure  to  obtain  subscribers  to  the  whole  stock,  or  to 
a  material  amendment  of  the  charter ;  but  that  he  merely  paid  assess- 
ment to  have  the  route  surveyed,  not  sufficient  to  show  such  acqui- 
escence.    Ibid. 

9.  Books  including  stock-ledger,  admissible  in  suit  between  compMmy  and 

stockholder.     Macon  &*  Aug.  R,  R,  Co.  vs.  Vason  et  al.,  ex'rs,  J14. 

10.  Settlements  between  company  and  stockholders  to  whoifi  former  is  in- 

debted, may  be  made  by  the  directors,  nothing  wrong  or  fraudulent 
appearing,  they  bemg  but  a  mere  adjustment  of  cross-demands.    Ibid* 

11.  Ultra  i/fV^'j,  allowing  stockholders  to  pay  up  subscriptions  before  due, 

in  depreciated  currency,  is;  but  such  payment  is  no  defense  in  behalf 
of  other  stockholders  who  did  not  thus  settle,  it  being  a  mere  nullity. 
Ibid. 

12.  Stockholders  not  paying  in  depreciated  currency  might,  perhaps,  by 

bill,  compel  equitable  adjustment,  by  which  each  would  pay  same 
amount  for  stock.     Ibid. 

13.  Number  and  qualification  of  directors,  fixed  b/  charter,  essential  to  be 
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adhered  to,  to  make  calls  valid ;  but  payments  vfa&tr  irregular  calls 
show  acquiescence,     /did. 

14.  Conditions  precedent  to  validity  of  calls  must  be  shown,  before  recovery 

can  be  had.     Ih't/. 

15.  Forfeiture  of  stock  for  failure  to  meet  call,  is  satisfaction  of  debt;  but 

mere  threat,  made  in  the  call,  to  forfeit  if  not  paid,  will  not  bar  the 
action,  especially  if  it  appear  that  there  was  no  forfeiture,     l^iii. 

16.  Contract  between  two  corporations,  not  rendered  void  by  fact  that  some 

of  persons  assisting  to  make,  were  officers  in  both  corporations,  and 
represented  both  to  extent  of  respective  powers.     Mayor  etc.,  of  Grif" 
Jin  et  al.  vs.  Inman,  Sioann  df  Co.,j'/o. 

17.  Dividends  on  stock  correspond  to  hire  of  property.     Purchaser  of  stock 

from  administrator  at  unauthorized  sale,  liable  for  dividends,  with  in- 
terest thereon.     Nutting  et  al.  vs.  Thomasson  et  al,^  418. 

18.  Dividends  treated  as  lost,  are  those  innocently  paid  by  corporation, 

whether  to  purchaser  himself  or  those  holding  under  him.     Ibid. 

19.  Pa>'ments  to  transferrees  are  all  innocent,  unless  corporation  is  charge- 

able with  negligence  or  breach  of  faith,  in  suffering  transfers  to  be 
made.  Ibid. 
See  Munidpal  Corporations. 

COSTS. 
1.  Where  prisoner  escapes  before  trial,  solicitor  only  entitled   to  costs 
which  have  accrued  up  to  time  of  escape.     Robinson,  sol.  gen.,  vs. 
Smith,  ord  y,  jj2. 

COUNTY  MATTERS. 

1.  Revenue  of  county  must  be  collected,  and  courts  will  not  favor  illegality 

to  XAxfi./a.     Ha^vkins  vs.  County  of  Sumter,  166. 

2.  Coroners  can  only  summon  physicians,  at  expense  of  county,  where  ver- 

dict suggests  death  from  poison.     Farrell  et  al.  vs.  Commissioners  of 
Floyd  County,  j^/. 

3.  No  provision  for  assessment  of  damages  to  be  paid  by  private  persons 

as  condition  precedent  to  opening  public  road.  Sum.  Mac,  Graded 
or  Plank  Road  Co.  vs.  Deutseher  Scheutzen  Club,  4g^. 

4.  When  proceedings  are  had  which  are  provided   for,  only  county  or 

owner  of  land  can  complain  of  writ  by  certiorari.  Writ  issues  to  jus- 
tice who  presided  at  assessment,  and  not  to  county  judge  or  ordinary. 
Ibid. 

5.  Where  owner  and  persons  who  petitioned  for  road,  consented  to  refer 

to  county  judge  the  legal  effect  of  verdict  for  damages,  it  was  mere 
private  arrangement,  and  superior  court  could  not,  on  certiorari,  at 
instance  of  petitioners,  reverse  action  of  county  judge,  and  order  road 
opened  without  payment  of  any  damages.     Ibid. 

COURTS.     See  Criminal  Law,  j8. 
COVENANT.     See  Landlord  and  Tenant,  ich-i2. 

CRIMINAL  LAW. 

1.  Indictment  for  hoe-stealing  sufficiently  certain,  if  animal  be  so  de- 

scribed as  to  be  identified  by  owner.     Rivers  vs.  State,  28. 

2.  Indictment  containing  count  for  robbery  and  one  for  assault  and  battery, 

is  demurrable.     Davis  vs.  State,  66. 

3.  Error  to  charge  that  this  case  has  already  consumed  too  much  unneces- 
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saxy  time,  that  the  prisoner  has  been  allowed  great  latitude  in  intio> 
ducing  evidence  at  unseasonable  times,  in  order  that  he  might  show, 
if  he  could,  his  innocence.     Ibid. 

4.  Opinion  of  witness  experienced  in  use  of  guns,  as  to  length  of  time 

since  weapon  was  discharged,  admissible  in  connection  with  facts  on 
which  it  is  founded.     Moughan  vs.  S/a/e,  loj. 

5.  That  shot  found  on  day  after  shooting  in  one  barrel  of  gun  were  similar 

to  those  which  lodged  in  person  assaulted,  admissible,     /Sid. 

6.  That  person  other  than  defendant  admitted  that  he  did  the  shooting,  in- 

admissible,    /did. 

7.  Sufficient  if  facts  connecting  defendant  with  offense,  be  proved  beyond 

reasonable  doubt,  whether  by  positive  or  other  testimony.     Md. 

8.  Direct  and  circumstantial  evidence  are  the  same  in  effect  when  they 

equally  convince  the  mind,  and  either  kind  of  evidence  is  sufficient  to 
establish  a  fact  or  to  warrant  a  conclusion.     Ibid, 

9.  Circumstantial  evidence  need  not  further  be  defined  than  by  reading  to 

the  jury  section  3747  of  Code.     Hid. 

10.  Unfriendly  interview  with  defendant,  proper  matter  of  evidence ;  his 

manner  during  interview,  and  that  it  was  unusual,  proven  as  part  of 
res  gestdt.     Ibid,  \ 

1 1 .  Arrested  on  suspicion,  that  prosecutor  had  defendant,  inadmissible.   Ibid. 

12.  To  direct  the  jury  to  weigh  the  evidence  with  caution  and  deliberation, 

and  not  to  infer  guilt  unless  established  beyond  a  reasonable  doubt,  is 
not  the  equivalent  of  a  direction  to  determine  whether  the  circum> 
stances  in  evidence  were  sufficient  to  satisfy  the  jury  beyond  a  reason- 
able doubt  that  the  defendant  committed  the  crime,  not  whether  it  is 
more  probable  that  he  committed  it  than  any  other  person.     Ibid, 

13.  Grand  juror  cannot  impeach  his  finding.     Turner  vs,  S/a/e,  /07. 

14.  Whilst  charges  constituting  ingredients  of  crime  must  be  proven  to  sat- 

isfaction of  jury,  yet  the  evidence  may  be  circumstantial  as  well  as 
direct.     Ibid. 

15.  Demand  for  trial  not  cause  for  discharge,  unless  at  term  when  made 

and  at  next  succeeding  term,  there  were  juries  impaneled  etc.  ^oe- 
buck  vs.  S/a/e,  IJ4. 

16.  Indictment  for  simple  larceny  in  stealing  two  hogs  at  jsame  time  and 

place,  alleging  them  to  be  the  property  of  different  persons,  covers  but 
one  transaction  and  charges  but  one  offense.     Latve  vs.  State,  lyt, 

17.  Proof  that  defendant  stole  one  of  the  hogs  sufficient  to  convict.     Ibid, 

18.  The  evidence  in  this  case  would  have  authorized  a  verdict  for  murder, 

and  as  it  was  only  for  voluntary  manslaughter,  the  discretion  of  the 
court  refusing  a  new  trial  will  not  be  controlled.     Stiles  vs.  Stale,  jSj. 

19.  Threats  made  four  or  five  days  before  homicide,  admissible  to  show 

malice.     Ibid. 

20.  Defendant  cannot  object  to  what  transpired  the  same  night,  at  an  ad- 

joining village,  when  he  first  introduced  it.     Ibid. 

21.  Where  difficulty  commenced  at  one  place  and  terminated  at  another,  on 

the  same  night  and  in  the  same  village,  all  that  transpired  at  both 
places  is  admissible  as  part  of  res  gesta.     Ibid. 

22.  In  charging  on  reasonable  doubts,  not  error  to  tell  jury  that  they  should 

reconcile  all  the  testimony  if  possible,  and  if  not,  to  believe  those 
whom  they  thought  most  entitled  to  credit.     Ibid. 

23.  In  personal  rencounter  resulting  in  death,  where  defendant  set  np  self- 

defense,  sections  4331  and  4333  of  the  Code  should  be  construed  to- 
gether.    Ibid, 
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34.  That  one  of  the  traverse  jurors  had  not  been  a  resident  of  the  county  for 
as  much  as  six  months  before  trial,  no  ground  of  new  trial.  Meeks 
vs.  State,  j^9. 

25.  Where  there  is  direct  evidence  of  a  homicide  by  shooting,  and  direct 

evidence  that  the  prisoner  was  present  and  admitted  that  he  shot  de- 
ceased, case  is  not  founded  solely  on  circumstantial  testimony.     Ibid, 

26.  In  charging  on  grades  of  homicide,  not  error  to  omit  provisions  of 

Code  prescribing  punishment  for  various  grades  of  manslaughter.  3id. 

27.  Even  in  capital  case,  verdict  left  to  stand  though  some  competent  evi- 

idence  was  excluded,  if  it  be  perfectly  clear  that  the  conviction  would 
be  no  less  rightful  with  the  excluded  evidence  in  than  with  it  out. 
Beck  vs.  State,  jjj. 

28.  Indictment  for  larceny  afler  trust,  under  sections  4422  and  4224  jof  the 

Code,  need  not  charge  that  the  conversion  was  without  the  consent 
of  owner  or  bailor,  etc.     Alderman  vs.  State,  ^67. 

2g.  The  description  of  the  animal  converted,  as  a  black  male  hog,  the 
property  of  B.,  was  sufficient,  and  proof  that  the  hog  was  marked 
does  not  contradict  such  description,     /did. 

30.  Where  the  question  was  whether  a  conversion  took  place  in  Bulloch 

county,  and  one  witness,  who  was  not  present  at  the  conversion,  testi- 
fied to  several  circumstances,  adding  "  was  in  Bulloch  ccilinty,"  and 
the  witness  who  saw  the  conversion,  does  not  locate  it  in  any  particu- 
lar county,  venue  is  not  sufficiently  proved,     /did. 

31.  Lewd  house,  on  indictment  for  keeping,  evidence  of  general  reputation 

for  chastity  of  women,  admissible.     McCain  vs.  State,  jgo. 

32.  Lewdness  carried  on  privately  in  house  will  make  defendant  guilty. 

/did. 

33.  Lewd  house,  defendant  found  guilty  of  keeping ;  fine  of  $300.00  and' 

costs,  or  twelve  months  on  public  works,  not  excessive,     /bid. 

34.  Indictment  for  malpractice  alleged  that  possessory  warrant  was  tried 

before  defendant,  a  justice  of  the  peace  of  Chatham  county,  posses- 
sion awarded  to  plaintiff,  and  an  execution  issued  against  the  defend- 
ant for  costs;  that,  when  plaintiff  demanded  possession,  the  justice 
refused  to  deliver,  had  an  entry  of  nulla  bona  made  on  yf.  fa.,  and  a 
levy  made  on  property  in  dispute,  though  plaintiff  offered  to  point  out 
property  belonging  to  defendant :  Held,  that  motion  in  arrest  was 
properly  overruled.     Russell  vs.  State,  420. 

35.  No  error  in  requiring  defendant  to  produce  docket  and  such  official  pa- 

pers as  were  relevant  to  the  issue,     /bid. 

36.  Error  to  rule  that  solicitor  had  right  to  argue  that  defendant's  unwil- 

lingness to  produce  official  papers  was  a  confession  that  they  would 
criminate  him.     /bid. 

37.  The  jury  having  nothing  to  do  with  the  punishment  provided,  the  law 

in  reference  thereto  should  not  be  given  in  cl#Lrge.     /bid. 

38.  A  true  bill  found  by  grand  jury,  drawn  at  a  term  to  which  the  superior 

court  was  adjourned  by  order  of  the  judge  issued  at  chambers,  to 
serve  at  the  next  regular  term,  should  be  quashed  on  plea  in  abate- 
ment filed.     Finnegan  vs.  State,  42J, 

39.  Order  to  noL  pros,  first  bill  passed  before  second  was  found,  but  not 

drawn  and  entered  of  record  until  afterwards ;  plea  setting  up  facts 
and  claiming  discharge,  properly  stricken.     Williams  vs.  State,  ^yS. 

40.  Homicide  of  child  by  father,  in  chastising  him,  when  murder  and  when 

manslaughter,     /bid. 

41.  No  error  in  charge  that  if  body  of  child  showed  wounds  like  those 
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which  would  be  produced  by.  the  instrument  defendant  confessed  be 
had  used,  then  this  would  be  sufficient  corroboration  of  confession  to 
justify  conviction.     Ibid» 

42.  Nor  in  charging  that  jury  should  look  to  testimony  and  see  what  kind 

of  wounds  were  inflicted,  and  whether  they  could  have  resulted  from 
natural  causes,  and  whether  there  were  any  persons  besides  defendant 
who  could  have  inflicted  them.    Jbid. 

43.  Evidence  being  purely  circumstantial,  slight  in  its  nature,  and  not  in- 

consistent with  innocence  of  defendant,  new  trial  should  have  been 
granted.     Shannon  vs.  State^  482. 

44.  Larceny  established,  fact  that  stolen  goods  were  immediately  thereaf- 

ter found  in  possession  of  defendant,  presumptive  evidence  of  guilt. 
Ticker  vs.  State,  joj. 

45.  Notwithstanding  overwhelming  evidence  of  guilt,  error  to  charge  that 

jury  should  return  verdict  of  guilty.     Jbid. 

46.  Objectionable  in  court  to  discredit  prisoner's  statement  by  comparing  it 

with  evidence  and  showing  discrepancies.     Ibid. 

47.  That  name  of  one  of  grand  jury  who  found  bill  was  not  in  box,  neither 

good  in  arrest  nor  as  ground  for  new  trial.    Mills  vs.  State,  60^. 

48.  This  case  is  controlled  by   Jordan  alias  Steger  vx.  State,  j6  Georgia, 

g2.     Butler  et  al.  vs.  State,  6 to. 

DAMAGES. 

1.  Where  purchaser  of  land  fails  to  comply  with  contract,  measure  of 

damages  is  difference  between  the  price  agreed  upon,  and  depreciated 
value  at  time  contract  was  broken  and  notice  thereof  given  to  seller. 
Speculative  profits  etc.,  which  might  have  been  made,  should  not  be 
considered.     Gilbert  7's.  Cherry,  128. 

2.  Appeal  must  not  only  be  frivolous,  but  intended  for  delay  only,  to  au- 

thorize judgment  for  twenty  per  cent,  damages.  Gunnels  vs.  Dea- 
vours,  777. 

3.  To  recover  triple  damages  for  injury  to  animals,  under  section  1445  of 

Code,  plaintiff  must  sue  for  such,  and  must  further  allege  that  defend- 
ant's enclosure  was  not  legally  protected.     Lee  vs,  Nelms,  2^3. 

4.  Widow  suing  for  homicide  of  husband,  subsequent  marriage  not  affect 

measure  of  damages.     Georgia  R.  R.  and  B'k^g  Co.  $s.  Garr,  2yy. 

5.  Where  record  fails  to  show  any  judgment  in  court  below,  damages  not 

awarded  by  supreme  court  for  bringing  case  up  for  delay.  Dozier  et 
al.  vs.  Williams,  600. 

DECEIT.    See  Sales,  6. 

DECREE.     See  Equity,  2,  9/  Judgments, 3, 

DEEDS.  • 

1.  Though  descriptive  language  differs  from  that  used  in  affidavit  to  dis- 

possess tenant,  yet  deed  is  admissible  if  property  be  identified  by  ah- 
unde  testimony.     Thompson  vs.  Chapman,  16. 

2.  Land  described  by  metes  and  bounds,  evidence  is  admissible  to  show 

that  plat  in  controversy  was  not  included.  Maguirevs.  Baker  et  al., 
log. 

3.  Ancient  document,  deed  dated  on  20th  July,  1821,  diongh  improperly 

probated  and  recorded,  which  comes  from  proper  custody,  admissible 
as,  even  though  there  be  no  proof  of  delivery.    Thursby  vs.  Myers,  rss- 

4.  Record  of  intermediate  deed  will  not  cure  failure  to  record  original 
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deed  in  time,  so  as  to  affect  title  in  another  from  same  grantee  of  state, 
acquired  before  record  of  such  intermediate  deed.     Ibid, 

5.  Possession  of  part  of  land  covered  by  deed  will  embrace  whole  tract 

described  therein,  whether  it  be  one  lot  or  a  number  of  lots.  Parker, 
ex*x,  vs.  yones  et  al.,  304. 

6.  If  vendor  conveys  before  be  has  title,  and  subsequently  acquires  title, 

it  enures  immediately  to  benefit  of  vendor.     Ibid.;   Tkursby  vs.  My- 

7.  Witness  who  read  original  record  before  it  was  destroyed,  may  testify 

that  defective  probate  was  upon  record,  notwithstanding  an  official 
copy,  made  from  record  before  destruction,  sets  forth  deed  as  record- 
ed without  any  probate  annexed.  Gardner ^  trust. ^  et  aL  vs.  Granniss, 
adm*r,  jjg. 

8.  Ancient  document,  deed  more  than  thirty  yeai;^  old  at  time  of  trial  is, 

though  it  was  under  thirty  when  suit  was  commenced.     Ibid. 

9.  Preliminary  proof  necessary  as  to  custody, -possession  under,  etc.    Ibid, 

la  Any  circumstance  which  would  place  man  of  ordinary  prudence  on 
guard,  and  induce  serious  inquiry,  sufficient  to  constitute  notice  of 
prior  unrecorded  deed.     Ibid. 

II.*  Absolute  deed,  made  in  January,  1874,  by  a  widower  to  two  of  his  cred- 
itors, to  secure  indebtedness,  they  giving  bond  to  reconvey  on  payment 
of  notes,  passed  legal  title.  Broach  vs.  Barfield  et  al.,  601 ;  McAl- 
pin  et  al.  vs,  Lee,  281, 

12.  Such  title  was  not  divested  by  subsequent   voluntary  bankruptcy  of 

grantor,  and  his  consequent  discharge  from  all  his  debts.     Ibid. 

13.  Nor  by  his  causing  land  to  be  set  apart  in  bankruptcy  as  homestead  ex- 

emption.    Ibid. 

14.  Nor  by  grantees  filing  in  bankrupt  court  objections  to  allowance  of  such 

exemption,  and  an  adverse  adjudication  thereon.     Ibid. 

15.  To  redeem  land  thus  held,  debt  must  be  paid  or  tendered ;  and,  gener- 

ally, a  tender  will  be  effective  though  delayed  until  after  creditor  has 
recovered  possession.    Ibid, 

DELIVERY.     See  Sales,  r,  g. 

DEMAND  FOp  TRIAL.    See  Criminal  Law,  //. 

DEVISE.    See  Wills,  2,4,6,8. 

DISCOVERY.    See  Equity,  I4r-i6. 

DISTRESS  WARRANT.     See  Landlord  and  Tenant,  7,  g,  10. 

EJECTMENT. 

1.  Where,  to  ejectment  by  vendor  against  vendee  who  has  made  default  in 

payment,  a  third  person  is  made  a  party  defendant,  deed  offered  by 
her  showing  title  out  of  plaintiff,  and  to  explain  her  possession,  admis- 
sible.    McAlpin  et  al.  vs.  Lee,  281. 

2.  That  plaintiff  proved  claim  for  purchase  money  in  bankrupt  court,  as 

against  estate  of  vendee,  not  prevent  recovery.  Ibid. ;  Broach  vs. 
Barfield  et  al.,  601. 

3.  Action  on  legal  title,  plaintiff  cannot  prove  and  recover  on  equitable. 

Sutton  vs.  Aiken,  trustee,  416. 

4.  After  sole  defendant  has  died,  and  other  defendant  has  been  brougnt 

in,  and  has  pleaded  to  merits,  action  may  proceed  as  to  latter,  with- 
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out  making  representatives  of  former  parties.  Gardner^  trustee^et  al, 
vs.  GrannisSf  adni'r,  jjg» 

5.  Verdict  on  issue  of  forgery,  tried  mider  section  2712  of  Code,  no  evi- 

dence against  defendant  subsequently  made  party  at  instance  of  plain- 
tiff; more  especially  if  such  new  party  be  proceeded  against  also  for 
mesne  profits.     Ibid, 

6.  Affidavit  used  in  connection  with  issue  of  forgery,  by  original  defendant, 

cannot,  because  so  used,  be  read  to  jury  to  affect  defendant  not  then  a 
party.     IHd,  ' 

7.  Deed  essential  to  plaintiff's  title  a  forgery,  verdict  should  be  for  defend- 

ant.    Ihid, 

8.  Where  person  claiming  to  be  owner  was  brought  in  as  defendant  to  ac- 

tion originally  instituted  against  his  overseer,  prescription  is  measured 
by  length  of  possession  prior  to  suit,  without  adding  time  which 
elapsed  before  landlord  was  made  a  party.     Ibid, 

9.  Defendant  not  liable  for  mesne  profits  taken,  prior  to  his  own  entry,  by 

those  under  whom  he  claims ;  but  if,  in  accounting  for  profits  charge- 
able to  himself,  he  claims  credit  for  improvements  made  by  predeces- 
sors, such  improvements  must  first  answer  for  profits  taken  by  those 
who  erected  them.     Ibid,  • 

10.  Where  statute  of  limitations  as  to  mesne  profits  is  not  pleaded,  account 

taken  for  whole  period  during  which  defendant  has  been  in  percep- 
tion of  profits  as  against  plaintiff's  title.     Ibid. 

11.  Mesne  iptofits  not  denied  solely  because  defendant,  by  clearing  and  im- 

proving premises,  has  made  same  more  valuable.     Ibid. 

12.  Special  pleas  to  ejectment  which  present  no  sufficient  defense,  ought  to 

be  stricken.     Broaeh  vs.  Barfield  et  ai,^  tot, 

ELECTIONS.    See  Municipal  Corporations,  /,  6, 

EQUITY. 

1.  Sale  under  foreclosure  of  saw-mill  lien,  aAer  bill  filed  by  true  owner  to 

enjoin,  with  agreement  that  proceeds  should  stand  in  place  of  mill 
and  be  distributed  according  to  the  equities  of  the  respective  parties, 
tru9  owner  takes  fund.     Walker  vs,  Buft  et  a/.,  20. 

2.  The  verdict  sufficiently  covered  the  issues  made  by  the  pleadings  to  au- 

thorize a  decree  thereon.     Tifi,  adm*r,  vs.  Hartwell,  ex^r^  ^. 

3.  Bill  filed  July  28th,  1873,  alleged  that  complainant  held  a  mortgage 

executed  by  Walker  in  1859  and  due  in  i860;  that  in  November,  18^ 
rule  nisi  to  foreclose  was  sued  out,  but  no  service  was  had ;  that  at 
November  term,  1870,  the  time  for  service  was  extended  and  defend- 
ant required  to  show  cause  at  next  term ;  that  service  of  this  order 
was  perfected  in  February,  1871 ;  that  defendant  had  sold  the  property 
in  1870,  complainant  having  no  notice  thereof.  Prayer  that  the  mort- 
gage be  foreclosed  and  the  deed  canceled,  or  that  the  purchase  money 
be  applied  to  the  mortgage :  Held,  that  a  demurrer  should  have  been 
sustained  for  want  of  equity,  and  because  claim  was  barred.  Coh' 
man,  trustee,  vs.  IVorrill  et  al,,  124. 

4.  Contract  for  sale  of  land  drawn  by  attorney  of  seller,  and,  by  fraud  or 

mistake,  did  not  express  real  agreement,  reformation  will  be  decreed. 
Gilbert  vs.  Cherry,  {28. 

5.  Bill  by  wife  of  defendant  to  enjoin  ejectment,  which  alleges  that  pbin- 

tiff,  her  brother,  had  purchased  land  for  her,  he  to  hold  title  until  le^ 
paid,  that  he  had  been  repaid,  etc.,  contains  equity.  Scott  vs,  T^fkr 
etal.,j68. 
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6.  Younger  grantee,  sued  at  law  by  holder  of  older  grant,  went  into  equi- 

ty on  ground  of  valuable  improvements,  praying  compensation;  jury 
found  that  he  had  been  repaid  by  income,  decree  denying  further  com- 
pensation proper.     Epping  vs.  Tunstail  et  al,,  267. 

7.  Will  equity  compel  older  judgment  creditor,  when  there  are  junior 

mortgages  upon  distinct  parceb  of  the  debtor's  property,  to  resort  to 
that  last  encumbered,  or  compel  all  to  contribute  pro  rata  ?  fVi/- 
liams,  Birnie  &*  Co.  vs.  Broitm,  sheriff,  et  at,,  J04. 

8.  Stockholders,  some  paid  up  in  depreciated  currency ;  though  this  act 

was  ultra  vires  and  void,  yet  others,  when  sued  for  subscription,  might, 
perhaps,  maintain  bill  to  compel  equitable  adjustment.  Macon  &* 
Aug.  R.  JR.  Co.  vs.  Vason,  et  al.,  ex^rs,  J14, 

9.  Where  verdict  finds  for  complainants  specific  sum  of  money,  decree  by 

chancellor,  simply  adopting  and  approving  verdict,  not  illegal.  Hay- 
den  vs.  Anderson  et  al.,  jy8. 

10.  Demurrer  to  bill,  auditor  or  master  has  no  power  to  decide.     White  vs. 

Reviere,  adnCr,  j86. 

11.  Whilst  .chancellor  may  direct  jury  to  find  special  verdict,  and  may  di- 

rect their  attention  to  particular  points  by  written  questions,  yet  such 
questions  should  present  main  issue  clearly  and  fully,  so  that  verdict 
shall  unmistakably  speak  the  exact  amount  due.  LaJde,  trustee,  vs.- 
Hardee  et  at,,  4jg. 

1 2.  If  amounts  be  not  set  out  so  certainly,  both  as  to  principal  and  interest, 

that  decree  may  follow  verdict,  new  trial  necesskly.     Ibid. 

13.  Where  complainants  base  their  right  against  defendant  as  trustee,  on 

their  being  heirs-at-law  of  their  grandfather,  they  cannot  recover, 
without  amendment,  as  legatees  under  his  will,  against  defendant  as 
executor.     Ibid. 

14.  Where  bill  for  account  alleges  that  accounting  involves  investigation  and 

settlement  of  several  connected  matters,  and  prays  for  discovery  as  to 
all  of  them ;  and  where  complainants,  after  obtaining  discovery,  amend 
bill,  striking  therefrom  one  of  the  matters,  as  to  which  the  discovery 
made  is  favorable  to  defendant,  defendant  is  still  entitled  to  use  his 
answer  as  evidence,  as  far  as  it  is  responsive.  Dillard  et  al.  vs.  Elling- 
ton, adnCr,  ^(yf. 

15.  Matter  stricken  is  not  put  out  of  case  as  to  any  purpose  of  defense 

which  it  would  have  subserved  had  it  not  been  stricken.     Ibid, 

16.  Where  complainants  have  gone  behind  discharge  to  executor,  and  have 

obtained  discovery  as  to  actual  state  of  his  accounts,  executor  may  in- 
sist upon  having  such  actual  state  considered  in  measuring  relief  to 
which  complainants  are  entitled  in  respect  to  another  branch  of  case, 
so  far  as  accounts  are  correct  and  pertinent.     Ibid, 

17.  If  discharge  would  have  barred  either  party,  each  has  waived  the  bar 

as  to  this  litigation.     Ibid, 

18.  General  rule  as  to  what  is  necessary  to  overcome  responsive  answer 

charged,  more  minute  instructions,  if  desired,  should  be  requested. 
Ibid, 

ESTOPPEL. 

1.  Notice  to  sue  principal,  given  by  indorser,  is  not  notice  to  sue  indorser, 

and  does  not  estop  latter  from  setting  up  defense  that  suit  was  prema- 
turely brought  as  against  him.  Planters'  Bank  of  Fort  Valley  vs. 
Houser,  140. 

2.  Written  representation  may  be  contradicted  by  parol,  except  where  it 
^  operates  by  way  of  estoppel.     After  being  acted  on,  it  will  so  operate 

upon  some  issues,  but  may  not  upon  others.     Drake  vs.  Bush,  180. 

Vol.  lvii.  41. 
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3.  Doctrine  of  estoppel  by  admission   discussed.     Dalton    City  Co.  vs. 

yohnson,jq8. 

4.  Widow,  who  is  sole  distributee  of  husband's  estate,  all  of  which  is  sub- 

ject to  be  set  apart  for  year's  support,  but  before  so  set  apart  and  be- 
fore administration,  delivers  personalty  to  creditor  of  husband  in  pay- 
ment of  debt,  she  is  not  thereby  estopped,  after  »he  becomes  adminis- 
tratrix, from  maintaining  trover  or  complaint  therefor.  Gouidsmith 
vs.  Co/eman,  adnCxy  42^. 

5.  Where  employee  of  railroad  receives  and  retains  money  from  company, 

on  faith  of  statement  by  him  that  he  did  not  mean  to  sue  for  damages, 
he  is  estopped  from  so  suing.     Galloway  vs.    WcU.  &*  At,  R.  R,  Co., 

6.  That  administrator  inventoried  and  returned  certain  property  as  part  of 

estate  of  intestate,  will  not  affect  his  right  to  assen  that  it  was  left  in 
his  hands  as  security  for  any  sum  that  might  be  found  due  on  final  set- 
tlement.    Dillard  et  al.  vs.  Ellington^  adnfr^  ^67. 

EVIDENCE. 

1.  Though  descriptive  language  of  deed  differs  from  that  used  in  affidavit 

to  dispossess  tenant,  nevertheless  admi^ible  if  property  be  identified 
by  aliunde  testimony.     Thompson  vs.  Chapman,  16. 

2.  Where  a  writing  is  obscure  by  reason  of  abl^reviatiop,  what  it  means  is 

for  the  jury.  To  arrive  at  such  meaning,  intelligible  expre&»ions  in 
the  instrument  may  be  compared  with  facts  otherwise  proved.  Hoi- 
land  vs.  Long  6r»  Bro.^  jb. 

3.  Press  letter  book  is  not  original  evidence.      Walkinsvs.  Paine,  ^o. 

4.  Letters  which  might  have  been  put  in  evidence  but  were  not,  not  consid- 

dered  on  motion  for  new  trial.     Ibid. 

5.  Terms  "  Lanier  House  "  used  in  contract ;  question  as  to  whether  they 

referred  simply  to  the  hotel  or  to  the  entire  building  in  which  such 
hotel  was  situated  ;  testimony  as  to  the  sense  in  which  such  terms  were 
ordinarily  used  was  admissible.     Harris  et  al.  vs.  Dub,  77. 

6.  Statements  of  husband  in  presence  of  wife  and  not  denied  by  her,  may 

operate  as  admission,  the  jury  being  cautioned  as  to  restraint  etc 
Sindall  vs.  J^o/tes,  Drumwright  &*  Co.,  Sj. 

7.  Opinion  of  witness  experienced  in  us^  of  guns,  as  to  the  length  of  time 

since  weapon  was  discharged,  admissible  when  accompanied  by  facts 
on  which  it  is  founded.     Moughon  vs.  State,  t02. 

8.  Direct  and  circumstantial  evidence  are  the  same  in  eflfect  when  they 

equally  convince  the  mind  ;  and  either  kind  of  evidence  is  sttfiicient 
to  establish  a  fact  or  to  warrant  a  conclusion.     Ilnd. 

9.  Deed  describes  land  by  metes  and  bounds,  evidence  admis^ble  to  show 

that  tract  in  controversy  was  not  included.  Maguirevs.  Baker  et  al.,  109- 

10.  Action  for  damages  for  breach  of  agreement  to  pay  for  lands  all  the 

oath  that  could  be  raised  thi  reon  in  given  year,  plaintiff  not  permitted 
to  testify  that  if  purchaser  had  complied  with  contract  he  (plaintifi*) 
would  have  received  $25,000  00,  whilst  he  could  not  now  sell  for 
$15,000  00.  He  should  have  stated  facts  and  left  conclusion  to  jury- 
Gilbert  vs.  Cherry,  128. 

11.  Plaintiff  should  not  be  permitted  to  testify  that  he  could  have  cleared 

$600  00  in  cutting  and  hauling  wood,  if  he  had  not  been  preveoied 
by  said  contract.     Ibid. 
i2._Whcre  irrelevant  evidence  is  admitted  without  objection,  opposing  party 
should  be  allowed  to  contradict  it  or  it  should  be  withdrawn  from  joT* 
Ibid. 
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13.  Contract  unusual  and  ambiguous  in  terms  and  stipulations,  parol  evi- 

dence as  to  surrounding  circumstances  etc.,  in  respect  to  intention  of 
parties,  should  be  received.     Jbid. 

14.  Book  of  account  was  properly  excluded ;  the  precise  foundation  which 

was  laid  for  its  introduction,  does  not  appear.     Petit  vs.  Teal,  14J. 

15.  Deed  dated  on  July  20th,  1 821,  apparently  genuine,  coming  from  proper 

custody,  but  defectively  probated  and  recorded,  admissible  as  ancient 
document,      Thursby  vs.  Myers^  /jj. 

16.  Exemplified  copy  of  will  from  ordinary's  ofBce  is  presumptive  proof 

that  it  was  properly  probated,     IS  id. 

17.  Whether  testator  was  the  vendee  in  the  deed  which  originated  his  title 

if  he  had  any,  should  be  left  to  jury  and  constitutes  no  objection  to 
will.     IHd. 

18.  Will  admissible  though  no  letters  testamentary  be  put  in  evidence,  the 

ordinary  certifying  that  such  letters  had  been  issued.     Ihid. 

19.  Written  representation  may  be  contradicted  by  parol,  except  where  it 

operates  by  way  of  estoppel.     Drake  vs.  Bush^  181. 

20.  Establishment  of  lost  papers,  copy  01*  transcript  in  office  of  clerk  of 

supreme  court,  is  sufficient  evidence  of  contents.  Eagle  and  Phenix 
Man.  Co.  vs.  Brad/ofd,  trust.,  24^. 

2T.  Admission  by  servant  of  past  wrongful  act,  not  binding  on  master.    Lee 
vs.  Nelms,  ^jj. 

22.  Telegram  expressed  in  cipher  may  be  translated  into  ordinary  language 

by  witness  who  understands  it.     Wilson  vs.  Frisbie^  Roberts  6*  Co.^  zbg. 

23.  Instrument  attested  by  subscribing  witness,  inadmissible  except  upon 

proof  of  execution  by  such  witness,  unless  absence  is  satisfactorily 
accounted  for.     McAlpin  et  aL  vs.  Lee,  281, 

24.  Testimony  upon  a  given  question  may  be  satisfactory,  though  not  wholly 

unimpeached.     City  Bank  of  Macon  vs.  Kenty  28 J. 

25.  In  action  u|>on  contract,  indictments  still  pending,  found  after  suit  was 

brought,  are  not  relevant,  though  person  indicted  be  the  principal 
witness  for  defendant,  and  though  the  offense  charged  be  forgery  and 
larceny  by  the  witness  in  respect  to  the  money  constituting  the  consid- 
eration of  the  debt  sued  for.     Ibid. 

26.  When  the  judge  can  find  no  obscurity  in  the  date  of  an  instrument,  he 

may  say  so,  and  read  the  Tlate  aloud  in  the  hearing  of  the  jury,  the 
instrument  being  in  evidence.     3id, 

27.  Where,  on  money  rule,  older  fi.  fa.  was  attacked  upon  ground  that 

property  sufficient  to  satisfy  had  been  released,  exemplification  of  bill 
filed  by  present  holders  to  enjoin  levy,  against  former  holders,  upon 
which  consent  order  had  been  taken  providing  for  transfer  to  present 
holders  and  the  release  of  certain  property  therefrom,  was  admissible, 
as  it  tended  to  show  the  circumstances  under  which  transfer  was  made, 
and  the  inducement  which  led  to  the  release.  WilliamSf  Birnie  &* 
Co.  vs.  Brotan,  sh'ff,  et  al.,j04, 

28.  No  consideration  expressed  on   face  of  contract,  existence  or  non- 

existence may  be  shown  by  parol.     Rodgers  et  al.  vs,  Rosser,  jig. 

29.  Note  being  absolute  and   unconditional,  defendants  cannot  show  by 

parol,  that  it  was  to  be  surrendered  if  certain  suit  did  not  result  in 
particular  way,  without  pleading  and  proving  that  this  stipulation  was 
to  have  been  inserted,  but  was  omitted  by  fraud,  accident  or  mistake. 
Ibid. 

30.  That  suit  was  brought  in  court  of  record  for  given  cause  of  action  and 

afterwards  dismissed,  not  proved  by  parol,  where  no  excuse  is  shown 
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for  not  producing  better  evidence.     Collins  &*  Son  et  aJ.  vs,  BuUard, 

333' 

31.  On  trial  of  justice  of  peace  for  malpractice,  no  error  to  require  defend- 

ant to  produce  docket  and  such  official  papers  as  were  relevant.  Rut- 
sell  vs.  State ^  4^0, 

32.  Parol  evidence  inadmissible  to  prove  contents  of  such  papers  until  pro- 

duction of  original  had  been  sought  in  manner  prescribed  by  law,  or 
their  loss  or  destruction  shown.     IHd. 

33.  Where  settlement  was  made  on  basis  of  abstract  of  account  taken  from 

plainti£&'  books,  and  not  by  reference  to  books  themselves,  no  error 
in  allowing  one  of  plaintifls  to  testify  that  such  abstract  was  correct. 
McLendon  vs.  IViison,  Callaway  &*  Co.,  ^jS. 

34.  Such  plaintiff,  who  conducted  negotiations  with  defendant,  may  testify 

that  drafts  were  given  in  final  settlement,  defendant  having  stated  that 
he  signed  them  with  understanding  that  any  errors  in  account  shouM  be 
subsequently  corrected.     Ihid. 

35.  Where  drafts  were  given  by  defendant  upon  plaintifls,  and  acceptance 

was  therein  waived,  parol  testimony  admissible  to  show  circumstances 
attending  making  of  same,  and  reasons  for  such  waiver.     Ibid. 

36.  Evidence  that  defendant  stated  his  intention  not  to  pay  the  drafts 
shortly  after  making  them,  and  in  absence  of  plaintifis,  properly  re- 
jected.    Ibid. 

37.  Where  accounts  are  in  evidence,  and  they  are  pertinent  otherwise  than 

as  mere  memoranda  used  by  the  witnesses  to  refresh  their  memory,  not 
error  to  refuse  to  rule  them  out  except  as  such  memoranda.  AfcLtn- 
don  vs.  Frosty  44S. 

38.  Court  should  not  remark  that  evidence  had  been  admitted  ex  groHa, 

rather  than  by  the  strict  rules  of  law.     Ibid. 

39.  When  there  is  positive  evidence  of  fact,  admission  of  cumulative  evi- 

dence, not  stiictly  legal,  no  ground  of  new  trial.     Ibid. 

40.  That  no  goods  were  sold  without  authority,  written  or  verbal,  from  party, 

is  pertinent,  when  items  are  numerous,  some  supported  by  written  or- 
ders and  others  not.     Ibid. 

41.  Defendant's  sworn  plea  may,  in  argument,  be  commented  on  as  sworn 

statement,  and  may  be  compared  with  his  testimony  to  disparage  it. 
Ibid. 

42.  Sworn  plea  is  an  admission,  and  when  testimony  of  defendant  conflicts 

with  it,  circumstance  may  be  remarked  on  to  jury  as  affecting  credit. 
Ibid. 

43.  That  debt  was  just  and  payments  rightfully  applied  to  it,  may  appear 

without  showing  particular  items.     Ibid, 

44.  Where  insurance  policy  provided  that  no  receipt  for  premiums,  after 

^rst,  should  be  valid  without  seal  of  company,  receipt  fix>m  agent, 
withou  seal,  was  inadmissible ;  but  payment  could  t>e  proved  aliunde. 
Am.  L.  Ins.  Co.  vs.  Green  et  al,,  46^. 

45.  Where  tenant  in  common,  having  possession  of  joint  property,  makes  en- 

try in  book  indicating  that  he  no  longer  holds  for  co-tenant,  such  entry 
is  admissible  in  his  favor,  on  plea  of  statute  of  limitations,  if  notice  be 
brought  home  to  co-tenant.     Harralvs.  Wright  etal.,  ex*rs,  484. 

46.  Notice  of  entry  in  books  of  dissolved  copartnership,  of  which  both 

tenants  were  formerly  members,  not  notice  of  like  entry  in  some 
other  book.     Ibid. 

47.  Docket  entry  of  "settled,"  made  by  judge,  and  not  transferred  to  min- 

utes, no  evidence  of  terms  of  settlement;  nor  can  inference  be  drawn 
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therefrom,  on  trial  of  another  case,  between  other  parties,  that  debt 
.    sued  for  was  extinguished.     McNulty  et  aL  vs.  Marcus^  507. 

48.  Issue  whether  conveyance  made  by  father  to  son  shortly  before  death, 

for  alleged  consideration  of  $500.00,  and  natural  love  and  affection, 
was  advancement,  gift,  or  sale,  it  was  competent  to  show  that  the 
father  returned  land  and  paid  taxes  thereon,  for  year  in  which  con- 
veyance was  made,  and  prior  thereto.   Tuggle  vs.  Tugghy  aJm\yj20. 

49.  Competent  to  show  what  was  value  of  father's  estate  at  time  of  convey- 

ance.    Ibid. 

50.  Verdict  on  issue  of  forgery,  tried  under  section  2712  of  Code,  no  evi- 

dence against  defendant  subsequently  made  party  to  ejectment  at  in- 
stance of  plaintiff.   Gardner,  trustee^  et  al.,  vs.  GrannisSy  adnCr^  ^jq. 

51.  Affidavit  which  was  used  in  connection  with  such  issue,  by  original  de- 

fendant, cannot,  because  so  used,  be  read  to  affect  defendant  not  then 
a  party.     Ibid. 

52.  Witness  who  read  original  record,  before  destroyed,  may  testify  that 

defective  probate  was  of  record,  notwithstanding  official  copy,  made 
from  record  before  destruction,  sets  forth  deed  as  recorded  without 
any  probate  annexed.     Ibid. 

53.  Issue  whether  deed  purporting  to  have  been  made  by  testator  was  for- 

gery, will,  subsequently  executed,  in  which  no  disposition  is  made  of 
property  covered  by  deed,  admissible  to  show  non-claim.     Ibid. 

54.  Deed  more  than  thirty  years  old  at  time  of  trial,  is  abcient  document, 

though  it  was  under  thirty  when  suit  was  commenced.     Ibid. 

55.  Preliminary  proof  as  to  custody,  possession  thereunder  etc.     Ibid.      , 

56.  On  trial  of  exceptions  to  master's  report,  report  is  before  jury  as  evi- 

dence as  well  as  pleading.     Dillard  et  at.  vs.  Ellington^  adnCr,  ^6y. 

EXECUTIONS. 

1.  Failure  of  clerk  to  indorse  date  and  amount  of  judgment,  not  prevent 

*  collection  of  principal  and  interest.     Manry  et  al.  vs.  Shepperd^  68. 

2.  That  declaration  did  not  describe  defendants  as  being  of  county  in  which 

suit  was  brought,  no  objection  to  execution  issuing  from  superior  court. 
Ibid. 

3.  Judgment  against  William  Manry  is  misdescribed  in  Ji,  fa.  which  states 

that  judgment  was  rendered  against  William  Manry,  junior,  when 
the  two  names  apply  to  different  persons,  both  of  whom  reside  in  the 
county.     Ibid. 

4.  Judgment  must  be  followed  by  execution ;  if  it  is  not,^.  fa.  is  amenda- 

ble, but  pending  levy  falls.  Ibid.;  Wiliiams,  ex*r,  et  al.,  vs.  Atwood 
et  al.f  ex*rs.,  igo. 

5.  Trover  against  administrator  for  property  converted  since  death  of  intes- 

tate; verdict  and  judgment  against  defendant ;  the  execution,  follow- 
ing the  declaration  by  addition  of  the  word  "  administrator,"  is  not  in- 
consistent with  judgment,  the  latter  word  being  simply  descriptio  per- 
sona.    Bagley  vs.  Robin  son ,  148, 

6.  Release  of  property    subject  to  Ji.  fa.,  satisfaction  pro  tanto  so  far  as 

purchasers  and  creditors  are  concerned.  fVi//iams,  Bimie  &*  Co.  vs. 
Brown,  sheriff,  et  al.  J04. 

7.  Where,  on  money  rule,  oldest  fi.  fa.  was  attacked  because  of  release  of 

property,  exemplification  of  bill  filed  by  present  holders  to  enjoin  levy, 
against  former  holders,  upon  which  consent  order  had  been  taken 
providing  for  transfer  to  present  holders,  and  the  release  of  certain 
property  therefrom,  was  admissible    Ibid. 
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8.  Younger  y?.  yZz.,  by  garnishment,  brings  fund  into  court,  which  is  con- 
sumed by  older  after  deducting  expense  of  younger;  amount  of  ex- 
pense should  be  credited  on  older.     Bullard,  ex'r,  vs.  Leaptrot  et  al., 

S22' 

EXECUTORS.     See  Administrators  and  Executors. 

FACTORS. 

1.  If,  in  dealing  "  in  cotton  futures,"  principal  knows  that  factor  has  de- 

viated from  instriictions  by  selling  out  too  eariy,  and  nevertheless  set- 
tles with  him  in  full,  by  note,  the  irregularity  is  ratified,  and  fonner 
cannot  urge  such  deviation  as  defense  to  note.  IViison  ti.  FrisHe^ 
Roberts  <Sr»  Co.y  26g. 

2.  That  account  used  as  basis  of  settlement,  contained  error,  but  which  did 

not  affect  result,  no  ground  to  open.     Ibid. 

3.  If  one  has  health  to  understand  material  facts  which  appear  upon  face 

of  account,  and  does  understand  them  at  time,  whether  from  exami- 
nation or  otherwise,  state  of  health  is  sufBcient  for  occasion.     Ibid. 

4.  Where  duplicate  bill  of  lading  for  cotton,  placed  by  consignor  in  hands 

of  banker  for  safe-keeping,  was  indorsed  by  the  latter  to  the  factor 
or  consignee,  without  the  knowledge  or  consent  of  consignor,  and 
factor  paid  banker's  drafts  to  amount  exceeding  value  of  cotton,  be- 
lieving it  to  be  property  of  banker,  consignor's  title  was  neither  lost 
nor  impaired.      Tison  &*  Cordon  vs.  I/oward,  4.J0. 

FORMER  RECOVERY.     See  Pleadings,  4. 

FRAUDS— STATUTE  OF.     See  Contracts,  10,  22, 

FRAUDULENT  CONVEYANCE. 

I.  Transactions  between  husband  and  wife,  to  the  prejudice  of  his  cred- 
itors, are  to  be  scanned  closely.     Booker  vs.  IVorriil,  2j^. 

2    Conveyance  by  husband  to  wife,  made  but  a  few  days  before  judgment 
against  him,  prima  facie  fraudulent.     Ibid. 

3.  Where  the  consideration  is  a  debt  from  him  to  her,  actual  existence 

thereof  must  be  shown ;  this  is  not  done  by  proving  that  she  owned 
realty,  and  that  at  the  time  of  executing  conveyance  there  was  an  ac- 
countmg  for  rents,  she  claiming  and  he  admitting  that  the  rents  had 
been  collected  by  him  and  not  paid  over.     Ibid. 

4.  If  debtor,  recently  after  conveying  to  claimant  absolutely,  is  in  posses- 

sion, and  so  continues  until  levy  is  made,  possession  presumed  to  have 
existed  at  date  of  conveyance,  and  is  a  badge  of  fraud.  Collins  zi. 
Taggart^ssS- 

GRANT. 

I.  After  draw  but  before  grant  issues,  equitable  title  is  in  drawer,  and  legal 
title  in  state  for  use  of  drawer  on  payment  of  grant  fee';  on  sale  of 
such  equitable  title,  state  holds  for  use  of  vendee.  When  grant  issues 
to  drawer,  vendee  becomes,  by  statute  of  uses,  clothed  with  complete 
legal  title  ;  subsequent  deed  by  drawer  conveys  no  title.  Thursby  vs. 
Myers,  IJJ ;  Parker,  ex^x,vs.  Jones  et  al.,  204. 

GUARANTY.     See  Contracts,  10,  ii. 

GUARDIAN  AND  WARD. 

I.  Where  administrator,  who  was  also  guardian  of  intestate's  children, 
charged  himself,  as  guardian,  with  having  received  fjom  himself,  «s 
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administrator,  a  certain  sum  in  cash,  he  cannot  plead  and  prove,  in  de- 
fense to  action  on  bond  as  guardian,  that  the  amount  so  charged  as 
cash,  was,  in  fact,  made  up  of  notes  on  divers  persons  who  had  since 
become  insolvent,  etc.  Cranford^  aJrn'r,  et  a/.,  vs.  BrewsUr^  ord^y, 
for  usfy  226, 

2.  Note  dated  and  due  on  March  7th,  1861,  payable  to  the  guardian  indi- 

vidually, was  properly  excluded,  it  not  being  made  to  appear  that  it 
represented  a  part  of  the  ward's  estate,  except  by  the  loose  statement 
of  the  guardian  in  his  return,  made  in  April,  1869,  "that  it  was  for 
the  funds  belonging  to  his  wards."     Ibid. 

3.  Without  stipulation  in  contract,  or  some  averment  in  pleadings,  no  pre- 

sumption that  note  to  guardian,  made  in  1863  and  due  in  1864,  was,  of 
right,  payable  in  Confederate  money.     Bonner^  guard ^n,  vs.  Nelson^ 

433' 

4.  If  complainants  had  no  guardian  before  the  year  1865,  right  of  action 

did  not  accrue  prior  to  that  year,  and  limitation  act  of  1 869  would  not 
bar.     Lake^  trustee,  vs.  Hardee  et  a/.,  ^^g. 

HOMESTEAD. 

1.  Partners  apply  severally  for  homesteads  in  partnership  land,  which  are 

set  apart.  Exemptions  valid  against  creditor  of  firm.  Harris  et  al., 
adm^rs,  vs.  Visscher  et  al.,  22g. 

2.  In  suits  brought  for  torts  committed  on  wife,  latter  may  be  joined  with 

husband  notwithstanding  section  2960  of  Code.  Mast  Tenn.,  Va.  ^^ 
Ga.  R,  R.  Co,  vs.  Cox  et  ux.,  2^2. 

3.  Mortgage  in    1870  without  waiver  of  homestead ;  on  application  for 

homestead  in  1 87 1,  objections  filetl  by  mortgagee  were  withdrawn  on 
condition  that  homestead  be  set  apart  subject  to  mortgage  :  Heldy  that 
on  the  death  of  the  mortgagor's  wife,  shortly  thereafter,  he  having  no 
minor  children,  the  specific  homestead  right  touching  which  the  agree- 
ment was  made,  terminated  for  all  time.  Benedict,  HaU  <5r»  Co,  vs, 
Wcbh,  348, 

4.  Right  to  homestead  upon  second  marriage,  unaffected  by  such  agree- 

ment.    Ibid. 

5.  Absolute  conveyance  as  security  for  debt,  title  not  divested  by  bank- 

ruptcy of  grantor,  and  setting  apart  of  homestead  in  the  land,  in  the 
bankrupt  court.     Broach  vs.  Barfield  et  al.,  dot. 

HUSBAND  AND  WIFE. 

1.  Statements  by  husband  in  presence  of  wife  and  not  denied  by  her,  may 

operate  as  admissions,  the  jury  being  properly  cautioned  as  to  re- 
straint etc.     Sindallvs.  yones,  Drumwright  &*  Co.,  8j. 

2.  Sale  of  wife's  separate  estate  to  creditor  of  husband  in  satisfaction  of 

debt,  IS  void.  The  fact  that  the  nominal  purchaser  is  not  the  creditor, 
but  is  acting  as  his  agent  to  secure  the  debt,  not  alter  result.  A'eni  <5r» 
Co.  et.  al,  vs.  Plumb,  trustee,  et  al.,  2oy. 

3.  Transactions  between  husband  and  wife,  to  the  prejudice  of  his  cred- 

itors, are  to  be  scanned  closely.     Booker  vs.  Worrill,  2j^, 

4.  Conveyance  by  husband  to  wife,  made  but  a  few  days  before  judgment 

agamst  \i\xxi,  prima  facie  fraudulent.     Ibid. 

5.  Where  the  consideration  set  up  is  a  debt  from  him  to  her,  actual  cxi  st- 

ence  thereof  must  be  shown ;  this  is  not  done  by  proving  that  s  he 
owned  realty,  and  that  at  the  time  of  executing  conveyance  there  w  as 
an  accounting  for  rents,  she  claiming  and  he  admitting  that  the  ren  ts 
had  been  collected  by  him  and  not  paid  over.     Ibid, 
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6.  Action  by  husband  for  tort  committed  to  wife,  latter  may  be  joined. 

East  Tcnn.t  Virginia  and  Georgia  Ji.  H.  Co,  vs.  Cox  ft  ux.,  2J2. 

7.  Right  to  sue  for  homicide  of  husband,  not  divested  by  subsequent  mar- 

riage of  widow.     Georgia  H.  R,  and  Bank'g  Co.  vs.  Garr,  2yy. 

8.  Nor  will  such  marriage  change  measure  of  damages.     Ibid. 

9.  Right  to  reduce  to  possession  distributive  share  of  wife  in  estate  of 

father,  who  died  before  act  of  1866,  was  vefted  right  in  husband,  and 
if  he  reduced  same  to  possession  after  such  act,  as  his  own  estate,  it 
became  subject  to  his  deots ;  but  if  reduced  to  possession  as  his  wife's 
estate,  and,  in  consideration  of  having  used  it  as  her  property,  he  con- 
veyed to  her  a  tract  of  land  in  lieu  thereof,  then  such  property  is  not 
subject  to  his  debts.     Sperry  6*  Niles  vs.  J/as/am,  4.12. 

10.  As  the  record  discloses  that  the  judgment  was  obtained  against  the  hus- 

band three  years  before  date  of  his  deed  to  wife,  and  that  therefore 
she  took  subject  to  such  lien,  the  verdict  finding  the  property  not  sub- 
ject, must  be  set  aside.     Ibid, 

11.  If  deed  by  husband  to  wife,  executed  in  1852,  vested  any  separate  es- 

tate, the  same,  on  her  death,  descended  to  him  as  her  sole  heir,  unless 
she  died  after  law  of  inheritance  was  changed  by  act  of  1871-2. 
Ibid. 

ILLEGALITY. 

1.  After  affirmance  in  the  supreme  court,  plaintiff  not  obliged  to  enter  up 

judgment  against  surety  on  supersedeas  bond,  before  taking  out  execu- 
tion against  defendants  in  original  judgment.  Man*y  et  al,  vs.  Skep- 
pard,  68. 

2.  Failure  of  clerk  to  indorse  on  execution  date  and  amount  of  judgment, 

not  prevent  collection  of  principal  and  interest.     Ibid. 

3.  To  execution  from  superior  court,  no  objection. that  declaration  failed 

to  describe  defendants  as  of  the  county  in  which  suit  was  brought. 
IHd. 

4.  Excessive  levy,  illegality  is  not  the  remedy  against,     ^id. 

5.  Judgment  against  William  Manry  is  misdescribed  in  execution  which 

states  that  judgment  was  rendered  against  William  Manry,  junior, 
when  the  two  names  apply  to  different  persons,  both  of  whom  reside 
in  the  county.     Ibid. 

6.  Though  this  defect  is  amendable,  the  pending  levy  must  fall.     Ibid. 

7.  Set-off  by  note  or  account  cannot  be  set  up  by  illegality  to  Xax.Ji.fa, 

Hawkins  vs.  County  of  Sumter,  166. 

8.  Sale  of  railroad  under  judgment  and  execution  at  law,  arrested  by  ille* 

gality.     City  of  Atlanta  vs.  Grant,  Alexander  6r*  Co,  et  a/.,  j^, 

9.  Illegality  cannot  go  behind  by  judgment.     Lynch  vs,  Gannon,  60S, 
IMPROVEMENTS.     See  Ejectment,  g,  //. 

INDICTMENT.     See  Criminal  Law,  1,  2,  28,  2g,  34, 38. 

INDORSEMENT. 

I.  Indorsement  under  separate  contract,  in  writing,  that  payee  is  not  to 
proceed  against  indorser  until  property  of  principal,  covered  by  mort- 
gage to  payee,  is  exhausted,  prevents  suit  on  indorsement  until  com- 
pliance with  such  agreement.  Planter^  Bank  of  Fort  Valley  vs, 
Houser,  140, 

2.  Notice  to  sue  principal,  given  by  indorser,  is  not  notice  to  sue  indoiser, 
and  does  not  estop  latter  from  setting  up  defense  that  suit  was  pre- 
maturely brought  against  him.     Ibid, 
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3.  Indorsee  of  promissory  note,  without  words  of  negotiability,  may  main- 

tain suit  in  his  own  name.     Goodman  vs,  Fleming,  j^o. 

4.  Bill  of  lading,  pro()er  person  to  pass  by  indorsement  is  consignee,  not 

consignor.     Tison  6f  Cordon  vs.  J/oivard,  410., 

INSURANCE. 

1.  The  by-laws  of  masonic  insurance   company  provided   that  proof  of 

death  should  be  submitted  in  a  certain  manner,  that  this  proof  should 
be  laid  before  directors  at  next  monthly  meeting,  and  upon  their  de- 
cision each  member  should  be  assessed  $1.00.  M.  disappeared  in 
November,  1869,  but  no  formal  proof  of  death  was  ever  made.  In 
June,  1 87 1,  directors  resolved  that  they  were  satisfied  of  death  and 
made  assessment :  Held,  that  the  assessment  only  covered  such  as 
were  members  at  the  date  of  the  resolution.  Miller  vs.  Geo.  Mas.  M, 
L.  Ins.  Co.f  221. 

2.  Acceptance  of  premium  overdue,  by  general  agent  of  company,  waiver 

of  forfeiture  for  that  time,  insured  being  in  good  health  at  date  of  pay- 
ment.    Am.  L.  Ins.  Co.  vs.  Green  et  al.,  46^. 

3.  Where  policy  provided  that  no  receipt  for  premium,  after  first,  should 

be  valid  without  seal  of  company,  receipt  from  agent,  without  seal,  in- 
admissible ;  but  payment  could  be  proved  aliunde.     Ibid. 

4.  Self-destruction  by  person  insane  at  time,  without  fault  on  his  part,  not 

suicide.     Life  Association  of  America  vs.  Waller,  jjj. 

INTERROGATORIES. 

1.  Court  ordered  that  commission  be  re-executed,  the  original  answers  re- 

maining of  file.  The  entire  package  was  returned  for  re-execution, 
and  both  sets  of  answers  were  offered  together  at  subsequent  term : 
Held,  that  objection  made  thereto  after  case  was  submitted  to  jury, 
was  properly  overruled.  Central  R.  R,  &*  B'k^g  Co,  vs.  Roger^  Sons, 
SS6, 

2.  Commissioner  entrusted  to  find  another  commissioner  and  execute  inter- 

rogatories, may  recover  whatever  his  services  are  reasonablv  worth, 
though  he  was  appointed  as  commissioner  for  other  party  before  thus 
entrusted.     People^ s  Bank  of  Newnan  vs.  McLendon,  J84. 

INJUNCTION. 

1.  Estate  indebted  to  legatee,  execution  against  him,  in  favor  of  executors, 

enjoined.     Dobbs  vs.  Prothro  et  al,,  14. 

2.  Where  tenant  in  common  has  mortgaged  entire  estate,  equity  may  en- 

join  sale  under  foreclosure  until  after  partition,  especially  where  mort- 
gagor is  insolvent.     Nines  et  al,  vs,  Munnerlyn  et  al.,  J2. 

3.  Claim  against  co-tenant  for  profits  arising  from  exclusive  use,  will  form 

part  of  decree  for  partition  and  account,  and  will  take  precedence  of 
mortgage  made  by  him.     Ibid, 

4.  Plea  withdrawn  on  agreement  that  plaintiff  would  do  the  equity  set  up 

therein;  on  failure,  equity  will  relieve  against  the  judgment  by  in- 
junction.    Markham  et  al.  vs.  Angier  et  al.,  43. 

5.  Where  agent  who  was  appointed  to  operate  certain  iron  works  to  secure 

the  debts  of  certain  creditors  holding  liens  thereon,  contracted  with 
complainants  for  supplies,  etc.,  which  enabled  him  to  make  iron, 
and  sold  to  them  iron  in  payment  therefor  (though  perhaps  it  was 
contemplated  there  should  subsequently  be  payment  in  money),  and 
after  a  part  of  the  iron  was  delivered,  such  agent  and  secured  credi 
tors  conspired  together  to  prevent  complainants  from  obtaining  pos- 
session of  balance,  and  the  works  had  suspended  and  the  agent  was 
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insolvent ;  bill  alleging  these  facts  and  praying  injunction  and  receiver, 
should  not  be  dismissed  on  demurrer.  Smith,  Sons  <5r»  Bro.  vs,  McEl- 
Wiiin  et  al.y  247. 

6.  This  case  distinguished  from  CubbeJge  <5r»  Hazlehurst  vs.  Adams.  Ibid. 

7.  If  injunction  against  sale  of  railroad  under  judgment  and  execution  at 

law,  not  properly  moulded,  would  issue  at  all,  necessary  condition 
would  he,  that  executive  officer  of  corporation  had  been  requested  to 
interpose  illegality,  and  had  refused  to  do  so;  or  that  such  revjuest 
had  been  omitted  for  some  sufficient  reason.  Cily  of  Atlanta  vs. 
Grant,  Alexander  &"  Co.  et  al.,  34O. 

8.  Naked  trespass,  injunction  not  issue  against.     Paramore  vs.  Persons 

et  at.,  473. 

9.  Complainant  alleged  that  S.,  now  deceased,  and  himself,  were  the  only 

solvent  sureties  on  bond  of  W.,  as  administrator  of  D.;  that  said  ad- 
ministrator had  committed  a  devastavit,  for  which  complainant  was 
threatened  with  suit ;  that  B.  had  administered  on  the  estate  of  S.; 
that  latier's  heirs-at-law,  many  of  them  non-residents,  had  recovered 
a  ju'lguient  against  B.  for  devastavit  on  estate  of  S.;  that  this  judg- 
ment ct)nstituled  all  the  assets  left  of  said  estate,  and  complainant 
would  have  to  make  good  W's  devastavit  alone,  unless  these  remain- 
ing cissets  could  be  saved  so  as  to  make  S's  estate  contribute ;  that 
B's  lauds  would  be  sacrificed  if  sold  at  this  time.  Prayed  that  sheriff 
and  heirs  of  S.  might  be  enjoined  from  selling  lands  of  B.:  Held,  that 
the  (liscretion  of  the  chancellor,  refusing  to  restrain  the  sheriff  from 
selling  the  lands  and  collecting  the  amount  of  the  judgment,  will  not 
be  controlled.     Poullain,  Sr.,  vs.  English,  sheriff,  et  al.,  4g2. 

10.  Remedy  against  sale  complete  by  claim,  injunction  is  needless.     Bailey, 

next  friend,  vs.  Simpson,  sheriff,  et  al.,  ^23. 

11.  Irremediable  injury  set  up,  state  of  facts  likely  to  occasion  such  injury 

must  be  averred.     Ibid. 

12.  Injunction  in  bankruj>icy,  contemplated  by  decisions  of  this  court  in  ^2 

Georgia  K efforts,  37 1 ,  and ^^  Ibid.,  ^47,  is  not  alone  perpetual  in- 
junction granted  on  final  decree.  Seligman  et  aL,  trust.^  vs.  Fersi  6r* 
Co.  et  al.,  ^61. 

13.  Under  circumstmces  of  this  case,  fund  in  hands  of  receiver  of  state 

court,  less  expenses,  ordered  turned  over  to  trustees  in  bankruptcy. 
Ibid. 

14.  Where  administrators  and  sureties  are  insolvent,  and  distributive  shares 

of  heirs  whose  land  is  levied  on  to  satisfy  debt  to  estate,  are  largely  in 
excess  of  such  debt,  and  plea  of  heirs  to  action  at  law  was  withdrawn 
on  condition  that  judgment  would  simply  stand  in  lieu  of  notes  etc.,  dis- 
cretion of  cliancellor  granting  injunction,  not  controlled.  Coffee, 
adm'r,  vs.  Grifjin  et  al.,  606. 

15.  Discretion  of  chancellor  exercised  in  granting  or  refusing  injunction, 

not  controlled  unless  manifestly  abused.  East  Pome  Tozan  Co.  vs. 
A'ag/e  et  al. ;  Crutch  field  vs.  Coleman  ;  Phipps  et  al.  vs.  Cook  ^  Son 
et  al.  ;  Mayor  etc.,  of  Americus  vs.  Barlojv,  607, 

JUDGMENTS. 

1.  Default,  whether  judgment  by  shall  be  set  aside,  addressed  to  sound 

discretion  of  court  below.     Lambert  vs.  Smith,  2^. 

2.  Plea  withdrawn  under  agreement  that  plaintiff  would  do  the  equity  set 

up   therein ;   on  failure,   equity  will   relieve   against   the  judgment. 

Markham  et  al.  vs.  Angier  et  al.,  43. 

3.  Decree  upon  bill  for  direction,  which  does  not  fix  the  amount  due  by 
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the  executcjr,  bul  directs  him  to  make  certain  payments,  to  retain  cer- 
tain sums,  and  to  report  his  doings  thereon  from  term  to  term,  not  such 
a  final  decree  for  money  as  to  constitute  lien  on  ])roperly  from  date  of 
rendition.     If  antimerger  vs.  Easier,  Peggy,  Griffin  et  al.,  7/. 

4.  Prescribed  form  of  judgment  is  merely  directory.    Lester  vs.  Brown  dr* 

Carmichael,  79. 

5.  Judgment  aj^ainst  administrators  which  does  not  provide  for  collection 

out  of  property  of  intestate  is  simply  irregular  and  is  amendable.  Pry- 
or  et  til.,  admWs,  et  aL,  vs,  Leonard,  /j6. 

6.  That  judi^ment  is  partially  paid  off  constitutes  no  reason  for  not  allow- 

ing amendment.     Ibid. 

7.  On  motion  to  amend,  administrators  not  heard  to  say  that  they  had  no 

notice  of  debt,  they  having  been  served  with  declaration  and  process. 
Ibid. 

8.  Judgment  on  note  which  specifies  object  for  which  money  was  bor- 

rowed, no  adjudication  upon  any  right  of  lender  growing  out  of  that 
part  of  instrument.     Drake  vs.  Bush,  /So. 

9.  Junior  judgment  for   money,  based  on  conversion  of  trust  property,  is 

not  entitled  to  priority  over  older  judgments  in  distribution  of  fund 
brought  injunder  garnishment.     Alendlcson  vs.  Pardue,  trustee,  202. 

10.  On  appeal  from  judgmient  at  common  law,  rendered  in  i860,  court  has 

no  power  to  enter  up  judgment  against  defendant  and  security  on  aj)- 
peal,  in  1874,  without  intervention  of  a  jury,  though  no  defense  be 
filed  on  oath.  Walker  et  al.  vs.  Bivins  et  al.,  322  ;  Birdsong  vs. 
Woodward ,  for  use,  J  J 4. 

11.  Railroad,  to  authorize  sale  of  under  judgment,  latter,  together  with  ex- 

ecution, must.be  specially  moulded  in  substantial  compliance  with  sec- 
tions 3082,  3562,  3639  of  Code.  City  of  Atlanta  vs.  Grant,  Alexan- 
der ^  Co.  et  al.,  J40. 

12.  Amendable,  judgement  for  sale  of  railroad  is,  by  adding  appropriate 

directions  for  sale,  and  for  issuing  special  execution.     Ibid. 

13.  Not  office  of  rule  absolute  foreclosing  mortgage,  to  show  on  its  face 

what  credits  were  allowed  in  fixing  amount  of  debt ;  and  motion  by 
mortgagee,  made  a  year  after  rule  wxs  granted,  to  amend  for  sole  pur- 
pose of  declaring  that  a  certain  credit,  not  pleaded,  was  allowed, 
should  be  overruled.      Cherry  vs.  Home  B.  cr*  L.  Association,  j6i. 

14.  Confession  by  attorney  of  record  conclusive  until  authority  is  traversed 

and  found  wanting  by  jury.     Davant  et  al.,  exWs,  vs.  Carlton,  ^Sg. 

15.  Action  upon  administration  bond,  proper  judgment  is  de  bonis  propriis  ; 

and  such  is  the  character  of  the  judgment  in  ([uestion,  thoughit  de- 
scribes defendant  as  administrator,     McNulty  et  al.  vs.  Marcus,  ^oy, 

16.  Though  it  does  not  appear  that  plaintiff  had  obtained  prior  judgment  de 

bonis  testatoris,  before  suing  upon  bond,  judgment  thereon,  against  ad- 
ministrator alone,  not  void.     Ibid. 

17.  Action  on  contract  submitted  to  jury  without  any  issuable  defense  on 

oath,  in  presence  of  defendant  and  counsel,  and  amount  of  verdict, 
after  introduction  of  testimony,  agreed  on,  verdict  rendered  in  pur- 
suance thereof  is  not  a  nullity,  but  will  support  judgment  entered  in 
usual  form.     Ibid. 

18.  Where  complainants  have  gone  behind  judgment  of  discharge  to  execu- 

tor, and  have  obtained  discovery  as  to  actual  state  of  accounts,  judg- 
ment is  no  longer  a  bar  to  either.     Dillard  ct  al.  vs.  Ellington,  adnCr, 
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19.  Absolute  conve}''ance  as  secmity  for  debt  and  subsequent  bankruptcy  of 

grantor ;  that  grantees  objected  to  homestead  being  set  apart  by  bank- 
rupt court  in  land,  and  adverse  adjudication  thereon,  not  divest  title. 
Broach  vs,  Barfitld  tt  al.,  601. 

20.  Equity  will  enjoin  judgment  in  favor  of  insolvent  administrator  against 

heir,  which  was  obtained  with  understanding  that  it  was  simply  to 
take  place  of  notes,  where  distributive  share  largely  exceeds  amount 
of  judgment.  Coffee,  admW^  vs.  Griffin  et  al.^  606  ;  Dobbs  vs.  Pro- 
thro  et  al.,  14. 

21.  Defense  arising  before  judgment  must  be  pleaded  before  judgment. 

Lynch  vs.  Gannon^  608. 

22.  Revived  judgment  has  lien  from  revival  only ;  and  so  long  as  judgment 

of  revival  is  unreversed,  fact  that  original  judgment  was  dormant, 
whether  true  or  false,  is  res  adjudicaia.     Foster,  adm'r,  vs.  Reid,  bog. 

See  Lei;y  and  Sale, 

JURISDICTION. 

1.  Bill  for  direction  by  executor,  must  be  filed  in  the  county  of  the  resi- 

dence of  <^ome  defendant  against  whom  substantial  relief  is  prayed, 
Shewmakct  adnVr,  et  al.,  vs.  jfohnson  et  al.,  ex^rs,  y,j. 

2.  Foreign  executor  liable  to  account  in  courts  of  this  state,  when.     Lake, 

trustee,  vs.  Hardee  et  al.^  ^59. 

3.  After  service,  appearance,  and  pleading  to  merits,,  too  late  for  defendant 

to  object  to  jurisdiction  of  court  over  person.  Gardner,  trustee,  et  al., 
vs.  Granniss,  adm*r,  Jjg. 

JURY. 

1.  Grand  juror  cannot  impeach  his  own  finding;  his  testimony  that  there 

was  no  bill  or  presentment  before  the  jury  when  the  witnesses  were 
sworn,  or  that  the  proper  oath  was  not  administered  to  the  witnesses, 
will  not  be  considered.     Turner  vs.  State,  107, 

2.  In  civil  case,  when  evidence  is  conflicting  as  to  fact  set  up  by  defend- 

ant, and  jury  are  consequently  in  doubt,  they  are  not  obliged,  as 
matter  of  law,  to  give  benefit  of  doubt  to  defendant.  City  Bank  of 
Macon  vs.  Kent,  28J. 

3.  Judge  may  caution  jury  to  discriminate  evidence  from  all  other  state- 

ments before  them.     Ibid, 

4.  Dispersal  after  making  verdict,  by  consent  and  with  leave  of  court,  not 

proper  to  poll  when  verdict  is  subsequently  returned  and  read.  Ibid^ 

5.  Impeach  verdict,  jurors  cannot.     Ibid. 

6.  That  one  of  traverse  jurors  had  not  been  a  resident  of  county  for  as 

much  as  six  months  before  trial,  not  ground  of  new  trial.  Afeeks  vs. 
State,  j2g. 

7.  Bill  found  by  grand  jury  at  term  to  which  superior  court  had  been  ad- 

journed by  order,  passed  at  chambers,  should  be  quashed.  Finne^ 
gan  vs.  State,  42^, 

8.  Two  witnesses  to  transaction  and  evidence  irreconcilable,  jury  mufit  de- 

termine which  is  entitled  to  most  credit,  and  return  verdict  according- 
ly.    Killorin  et  al.  vs.  Bacon,  4<y^. 

9.  That  name  of  one  of  grand  jury  who  found  bill  was  not  in  box,  no 

ground  for  arrest  of  judgment  or  for  new  trial.     Mills  vs.  State,  6og. 
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LANDLORD  AND  TENANT. 

1.  Affidavit  to  dispossess,  description  of  premises  need  not  be  by  metes 

and  bounds.     Thomp5<m  vs.  Chapman^  i6. 

2.  Deed  admissible  tbougb  descriptive  language  be  differefit,  where  prop- 

erty is  identified  by  ot^r  evidence  as  the  same.     Ibid, 

3.  Tenancy  or  no  tenancy  the  issue ;  unnecessary  to  prove  title  from  state. 

Ibid. 

4.  If  tenant,  on  being  informed  that  purchase  from  his  landlord  is  de- 

pendent upon  his  agreeing  to  yield  possession  at  end  of  his  term,  con- 
sents to  do  so,  and  the  purchaser  acts  upon  such  consent,  and  the  ten- 
ant repeats  the  promise  both  to  vendor  and  vendee,  it  is  an  attornment, 
and  is  equivalent  to  express  promise  to  hold  under  vendee  for  residue 
of  term.     Ibid, 

5.  Except  in  cases  of  special  liens  on  crops  made  on  land  rented,  land- 

lord may  distrain  without  previous  demand  and  refusal,  and  without 
allegation  thereof  in  affidavit.     Hill  vs.  Reeves,  ji, 

6.  That  landlord  sent  for  keys  some  time  in  August,  and  never  tendered 

them  back,  presumptive  of  possession  and  dominion  in  August,  and 
rent  should  cease  from  that  date,  though  plaintiff  swore  that  he  only 
took  possession  to  paint  counters.     Harris  et  al.  vs.  Bub,  77. 

7.  Distress  warrant  may  issue  for  rent  payable  in  specifics  before  same  be- 

comes due.     Roseinstein  vs.  Forrester  et  at.,  g4. 

8.  Title  to  crop  raised  on  rented  land  is  not  in  landlord  so  as  to  empower 

him  to  recover  in  trover,  or,  waiving  tort,  in  assumpsit.  He  has  lien 
to  be  enforced  by  distress  warrant.     Worrill  vs.  Barnes,  404. 

9.  Special  lien  which  covers  crop  from  maturity,  is  only  for  rent  of  land 

which  produces  it ;  all  other  liens  for  rent  attach  only  from  levy  of 
distress  warrant.     Ibid. 

10.  Covenant  by  lessee  to  place  premises  in  serviceable  condition  and  re- 

pair, to  keep  them  so  during  term,  and,  at  expiration,  to  return  in  like 
condition  and  repair,  imposes  obligation  to  rebuild,  if  stipulations  can- 
not be  otherwise  performed.     Meyers,  trustee,  vs.  Myrrell,  ^16. 

11.  Covenant  to  make  any  repairs  required  by  municipal  authorities,  for 

safety  and  convenience  of  vessels  lying  at  demised  wharf,  is  not  bro- 
ken by  failure  to  make  repairs  ordered  to  prevent  injury  to  river. 
Ibid. 

12.  When  lease  points  out  repairs  which  lessee  is  to  make,  as  above  indi- 

cated, no  additional  duty  is  cast  on  lessee  by  stipulation  in  same  deed, 
that  in  no  event  is  lessor  to  be  liable  for  any  repairs  or  improvements 
on  premises ;  nor  by  further  stipulation  therein,  that  all  improvements 
put  by  lessee  upon  premises,  during  term,  shall  become  property  of 
lessor.     Ibid. 

LAWS.     See  Municipal  Corporations,  4. 

LEASE.     See  Landlord  and  Tenant,  lo-ia. 
LEGACY.    See  Wills,  2,  4,  6-8, 

LEVY  AND  SALE. 

I.  Rule  nisi  to  set  aside  judgment,  no  protection  to  sheriff  who  failed  to 
levy,  no  supersedeas  having  been  obtained.  Wheeler,  sheriff,  vs.  Har- 
rison, 24, 
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2.  Sale  under  jmlpfment  junior  to  unforeclosed  mortgage,  convcjrs  only 
equity  of  reilemption,  and  divests  lien  of  judgment  older  than  mon- 
gage  oulj'  as  to  lb  it  interest.      Tarver  et  aL  vs.  Ellison^  ^4. 

3. 'If  ])r()ac«tl>>  1e  not  sufficient  to  pay  off  older  judgment,  Ji.fa.  may  be 
levied  Oil  rcNi'Ui^^of  estate  in  land,  which  will  thus  be  sold  free  from 

*  mortj'ai'e.     JoiU. 
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4.  Exfi-'cution  a^^.iinst  principal  and  surety,  plaintiff  may  proceed  against 
.    pnjf)crty  ol  ciJicr  at  option.     Manry  et  al,  vs.  Skepperd^  63. 

5.  Exception  to  this  rule  established  by  sections  1819,  25o8,33«?7  of  Code, 

as  to  jiK'unicnts  on  bonds  of  administrators,  executors,  or  guardians, 
not  applv  lo  judgmems  on  bonds  of  otlfer  trustees.     Ibid. 

6.  Amendment  of  execution  necessitates  fall  of  pending  levy.     Ibid. 

7.  Excessive  levy,  illegality  no  remedy  for.     Ibid. 

8.  Purchaser  of  land,  without  notice  of  judgment  against  vendor,  protected 

by  four  years'  possession,  though  i^  be  levied  on  after  purchase,  the 
levy  remaining  inactive.     Douglass  &*  Douglass  vs.  Eblin,  ij2, 

9.  Execution  commanded  officer  to  levy  upon  goods,  etc.,  of  N.,  adminis- 

trator of  G.,  deceased,  indorser;  estate  of  deceased  not  subject  to  sale 
thereundvr.     Freeman  vs.  Binswanger,  759. 

10.  Execution  presumed  to  follow  judgment.     Ibid. 

11.  Where  the  trust  is  executory,  with  remainder  over,  the  f?ct  that  trustee 

allows  the  life  beneficiary  of  the  income  to  take  possession,  with  the 
understanding  that  he  was  to  receive  the  rents,  etc.,  in  discharge  of  his 
legacy,  not  subject  the  corpus  to  be  sold  for  his  life,  under  execution 
against  him.  Usufruct  only  subject,  if  at  all,  in  equity.  Tliomas  &* 
Co.  vs.  Crawford,  trustee,  an. 

12.  WTiere  persDnal  property  was  exposed  to  sale,  in  lots,  under  /f.yfe.  from 

United  Slates  court,  levies  made  thereon  immediately  after  each  lot 
was  bid  off,  by  the  sheriff,  under  execution  from  a  state  court  against 
a  third  person,  were  invalid ;  this  invalidity  was  not  cured  b^  the 
agreement  of  the  plaintiffs  in  theyf.yJi.  from  the  United  States  court, 
that  they  would  become  the  purchasers  of  all  the  property  and  con> 
sider  it  all  levied  on.  Brown,  trustee,  vs.  Warren  et  al.,surtivors,  214. 

13.  Purchaser  of  homestead  property  at  constable's  sale,  to  maintain  title, 

must  show  that  there  was  no  other  property  which  could  have  been 
levied  on,  and  that  affidavit  ,was  made,  before  levy,  that  debt  upon 
which yf. /a.  was  founded^was  one  from  which  property  set  apart  was 
not  exempt.     Gillespie  vs.  Chastain,  218. 

14.  Release  of  property  is  satisfaction  pro  tanto  of  execution,  so  far  as 

creditors  and  purchasers  are  concerned.  Williams,  Bimie  <Sr*  Co.  vs. 
Brown,  sheriff,  et  a  I.,  ^04. 

15.  Will  equity  compel  older  judgment  creditor,  when  there  are  junior  mort- 

gages upon  distinct  parcels  of  the  debtor's,  property,  to  resort  to  that 
last  incumbered,  or  compel  all  to  contribute  pro  rata  ?     Ibid. 

16.  A  chartered  railroad,  with  all  the  rights  and  privileges  that  appertain  to 

it  as  an  instrument  of  transportation  (excluding,  of  courT>e,  the  fran- 
chise of  the  corporation  to  be  a  body  politic),  is  property  subject  to 
sale,  in  this  state,  under  a  judgment  at  law.  City  of  Atlanta  vs.  Grant, 
Alexander  6*  Co,  et  al.,  J40. 

fj.  But  the  judgment,  and  the  execution  thereon,  must  be  specially  moulded, 
in  substantial  compliance  with  sections  3082,  3562,  and  3639  of  Code. 
Ibid, 
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1 8.  A  sale  under  an  execution  not  thus  moulded,  may  be  arrested  by  ille- 

gality interposed  by  the  corporation.     Ibid. 

19.  Stay-bond  binds  property  of  security  from  date  of  its  execution.     Hay- 

den  vs.  Anderson  et  aJ.,  jjS. 

20.  Title  originating  in  parol  purchase,  payment  of  money  and  delivery  of 

jxjssession,  long  prior  to  judgment  against  vendor,  possession  being 
adverse  and  continuous,  will  prevent  sherift*  from  ejecting  claimant, 
by  reason  of  sale,  though  deed  taken  by  latter  bears  date  after  judg- 
ment.    Paramore  vs.  Persons  et  al.,  47 J. 

21.  Marshal  of  United  States  has  only  powers  of  sheriff  in  matter  of  per- 

fecting sale  of  land  by  giving  possession  to.  purchaser.     Ibid, 

LIENS. 

1.  Saw-mill  lien  must  be  prosecuted  within  one  year  after  debt  becomes 

due.      Walker  vs.  Burt  et  al.^  20. 

2.  Renewed,  first  proceeding  dismissed,  cannot  be,  unless  within  twelve 

months  after  debt  matures.     Ibid. 

3.  Section  2932  oi  Code  applies  only  to  ordinary  suits,  and  not  to  extraor- 

dinary summary  remedies.     Ibid.  ^ 

4.  Saw-will  lien  made  by  person  in  possession,  not  good  against  true 

owner.     Ibid. 

5.  Sale  under  agreement  that  proceeds  should  stand  in  place  of  mill,  afte 

bill  filed  by  true  owner  to  enjoin  foreclosure,  latter  takes  fund.     Ibi  ^ 

6.  Except  in  cases  of  special  liens  on  crops  made  on  land  rented,  landlord 

may  distrain  without  previous  demand  and  refusal,  and  without  alle- 
gation thereof  in  affidavit.     Hill  vs.  Reeves,  ji, 

7.  Laborer's  lien,  negotiable  note  of  laborer,  bought  up  by  employer  after 

contract  of  hiring,  no  defense  to.     Fuller  vs.  Kitihens^  26J. 

8.  Attorneys'  fees,  act  of  1866,  authorizing  liens  for  advances  in  provis- 

ions, etc.,  not  extend  to.     Collins  &*  Son  et  al.  vs.  Bulla rd,  jjj. 

9.  Stay-bond  binds  property  of  security  from  date  of  its  execution.     Hay- 

den  vs.  ylnderson  et  al.,  378 . 

10.  Vendor's  lien,  administrator  who  sold  and  conveyed  prior  to  adoption 

of  Code,  entitled  to.      White  vs.  Reviere,  adrnW,  j86. 

11.  Special  lien  of  landlord  on  crop  must  be  enforced  by  distress  warrant. 

Worrill  vs.  Barnes,  404. 

12.  Such  special  lien  which  covers  crop  from  maturity,  is  only  for  rent  of 

land  which  produces  it ;  all  other  liens  for  rent  attach  only  from  date 
of  levy  by  distress  warrant.     Ibid. 

13.  Revived  judgment  has  lien  only  from  date  of  revival.     Foster,  adnCr, 

vs.  Reid,  dog. 

LIMITATIONS— STATUTE  OF. 

1.  Renewal  of  suits,  section  2932  of  the  Code  applies  only  to  ordinary  ac- 

tions and  not  to  extraordinary  remedies.      Walker  vs.  Burt  et  al.,  20. 

2.  Judgment  rendered  in  inferior  court ;  minutes  failed  to  disclose  that 

jury  had  been  impaneled  at  that  term  ;  ten  years  thereafter,  subsequent 
to  the  abolishment  of  such  court,  plaintiff  prayed  that  the  judgment 
be  declared  void  and  the  case  reinstated  on  the  docket  of  the  superior 
court:  Held,  that  the  lapse  of  time,  unexplained,  constituted  equita- 
ble bar.     Harrison  et  al.,  ex'rs,  vs.  Rutherford,  60. 
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^.  Foreclosure  of  mortgage  made  in  1859  and  due  in  i860,  commenced  in 
November,  1869,  but  no  service  until  1 87 1,  barred  by  act  of  1869. 
Coleman,  trustee^  vs.  Worrill  tt  al.,  124, 

4.  Purchaser  of  land,  without  notice  of  judgment  against  vendor,  protected 

by  four  years'  possession,  though  it  be  levied  on  after  his  purchase, 
the  levy  remaining  inactive.     Douglass  &*  Douglass  vs.  £filin,  1^2. 

5.  Guaranty  of  solvency  of  notes  by  party  who  paid  same  to  contractor 

for  work  done,  on  contract  to  pay  him  in  such  notes,  with  guaranty ; 
suit  must  be  brought  within  four  year  after  right  of  action  accrueid. 
Action  accrued  so  soon  as  insolvency  of  makers,  with  reasonable  dili- 
gence, was  ascertainable.  Mob,  S*  Girard  R,  R,  Co.  vs.  Jones^  as- 
signee, jg8, 

6.  Action  by  purchaser  of  cotton  against  seller,  to  recover  for  defective 

quality,  must  be  brought  within  four  years  of  discovery  of  defect. 
Beach  &*  Co.  vs.  Branch,  Sons  &*  Co.,  J62. 

7.  If  plaintiff  was  not  the  purchaser,  but  simply  an  agenl  to  whom  con- 

signment was  made,  to  be  sold  on  Commission,  and  if  after  it  was  sold, 
and  the  account  between  him  and  defendants  settled  by  draft,  he  was 
compelled  to  refund  to  purchaser  on  account  of  false  packing,  he  can 
recover  therefor,  but  reclamation  must  be  made  according  to  the  cus- 
tom of  the  business,  within  such  reasonable  time  as  would  enable  de- 
fendants to  reclaim  from  parties  from  whom  they  purchased.  What 
would  be  such  time,  jury  should  decide.     Idu/. 

8.  Where,  to  action  on  drafts,  previous  payments  of  usury  were  pleaded 

as  set-off,  not  error  to  charge  that  such  set-off  should  be  allowed  if 
pleaded  within  four  years  from  date  of  last  payment.  McLendon  vs. 
IVilson,  Callaway  6r'  Co.,  4j8, 

9.  Minors  who  had  no  guardian  appointed  prior  to  1865,  not  affected  by 

limitation  act  of  1869.     Lake,  trustee,  vs.  Hardee  etal,,  4Sg. 

10.  If  foreign  executor  filed  bill  against  complainants^  in  state  of  appoint- 

ment, for  settlement,  etc.,  which  was  pending  until  after  1865,  right  of 
action  in  this  state  did  not  accrue  until  after  1865,  whether  complain- 
ants were  or  were  not  age.     Ibid. 

1 1.  If  neither  of  above  statements  be  true,  and  right  of  action  did  accnie 

before  1865,  then  complainants  still  are  not  barred,  if  this  executor 
acted  fraudulently  and  corruptly.     Ibid, 

12.  Whether  he  so  acted  is  question  for  jury,  and  those  words  in  act  of 

1869,  mean  more  than  mere  illegal  conduct ;  they  mean  moral  turpi- 
tude and  intentional  fraud.     Ibid, 

13.  If  tenant  in  common,  after  tortiously  repudiating  co-tenant,  resumes  the 

relation  before  bar  has  intervened,  and  then  repudiates  him  again,  lat- 
ter breach  will  be  cause  of  action.  Harral  vs,  Wright  ei  al,,  e£rs, 
484, 

14.  Like  rule  prevails  between  bailor  and  bailee.     Ibid. 

15.  Cause  of  action  considered  as  having  accrued  when  defendant  finally 

ceased  to  hold  consistently  with,  or  in  subordination  to,  plaintifi''s  title, 
and  latter  because  aware  of  it.     Ibid. 

16.  Prescription  inapplicable  to  assumpsit.     Ibid. 

17.  Where  tenant  in  possession  makes  entry  in  book  indicating  that  be  no 

longer  holds  for  co-tenant,  such  entry  admissible  in  his  favor,  if  notice 
be  brought  home  to  co-tenant.     Ibid. 

18.  Though  notes  of  intestate,  surrendered  to  administratrix,  were  due  prior 

to  June  1st,  1865,  yet,  as  note  given  in  lieu  thereof  was  dated  and  due 
in  1867,  act  of  1869  does  not  apply.  Harrison^  adm^r,  vs,  McCUf* 
land,  jrj/. 
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19.  If  legatee  dies  before  executor's  claim  for  over-payments  is  barred  by 
statute  uf  limitations,  statute  not  run  against  him  while  he  was  admin- 
istrator upon  legatee's  estate.   Dillard  et  aL  vs,  Ellington,  adfnW^^ty, 

LOST  PAPERS.     See  Pleadings,  6-g, 

MARSHAL  OF  UNITED  STATES.     See  Levy  and  Sale,  21. 

MASTER  AND  SERVANT.     See  Principal  and  Agent,  4,^. 

MASTER  IN  CHANCERY.     See  Auditor, 

MESNE  PROFITS.     See  Ejectment,  g-ii, 

MILL-DAM,     See  Torts,  s- 

MORTGAGE. 

1.  Sale  under  judgment  junior  to  unforeclosed  mortgage,  conveys  only 

equity  of  redemption,  and  divests  lien  of  judgment  older  than  mort- 
gage only  as  to  that  interest.     Tarver  et  at.  vs.  Ellison,  ^4, 

2.  If  proceeds  be  not  sufficient  to  pay  off  older  judgment,yf.^.  maybe 

levied  upon  residue  of  estate  in  land,  which  will  thus  be  sold  free  from 
mortgage.     Ibid. 

3.  Bona  fide  purchaser  for  value  from  mortgagor,  with  seven  years*  pos- 

session, takes  free  from  incumbrance  of  mortgage  not  recorded  in 
time,  he  having  neither  actual  nor  constructive  notice  of  same.  Parker, 
ex^x,  vs.  yones  et  al.,  204. 

4.  An  instrument,  after  reciting  that  makers  were  indebted  to  F.  in  an 

amount  named,  for  which  note  had  been  given,  conveyed  to  him  certain 
personalty,  specifying  that  it  was  intended  that  the  title  should  pass ; 
it  provided  further,  that  if  the  note  was  not  paid  when  due,  F.  should 
take  possession  of  said  property,  and  after  advertising,  sell  it,  and  ap- 
ply proceeds  to  debt ;  Ihat  if  note  was  met  at  maturity,  he  should  re- 
convey  by  quit-claim  deed :  Held,  that  instrument  was  a  mortgage. 
Frost  vs.  Allen  et  aL,  326. 

5.  Not  the  office  of  nile  absolute  to  show  expressly  on  its  face  what  credits 

were  allowed  in  fixing  amount  of  debt ;  and  motion  by  mortgagee, 
made  a  year  after  rule  was  granted,  to  amend  it  for  sole  purpose  of 
declaring  that  a  credit,  not  pleaded,  was,  in  fact,  allowed,  should  be 
overruled.     Cherry  vs.  Home  Build^g  and  Loan  Association,  j6i, 

6.  Absolute  deed,  made  in  January,  1874,  by  widower  to  two  of  his  cied- 

itors,  to  secure  indebtedness,  they  giving  bond  to  reconvey  on  pay- 
ment of  notes,  passed  legal  title.     Broach  vs.  Barfield  et  aL,  601, 

MUNICIPAL  CORPORATIONS. 

1.  Erection  of  extensive  iron  bridge  in  lieu  of  wooden  one,  over  wide  rail- 

road cut,  is  such  an  important  improvement  as  to  justify  disuse  of 
street  at  point  to  be  bridged,  for  a  reasonable  time,  in  the  discretion 
of  the  municipal  authorities.  Tuggle,  ex'r,  vs.  Mayor  etc,  of  At- 
lanta, 114. 

2.  Adjacent  property-holder  whose  rents  were  thereby  diminished,  has  no 

cause  of  action  against  city.     Ibid. 

3.  Municipal  corporation  must  be  allowed  to  collect  its  revenues,  and  exe- 

cution for  such  purposes  cannot  be  stopped  by  illegality.  Hawkins 
vs.  County  of  Sumter,  166. 

4.  Amendment  to  municipal  charter,  passed  in  1859,  authorizing  subscript 

tion  to  stock  of  railroads  under  certain  restrictions,  not  repealed  by 
par.  iv.,  section  6th,  art.  ill.,  of  constitution  of  1868.  Mayor  etc.,  of 
Griffin  et  aL  vs.  Inman,  Swann  &*  Co.,jyo. 

5.  Where  amendment  provides  that  subscription  shall  b«  made  on  recom- 

VoL.  LVII.  42. 
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mendation  of  majority  of  citizens,  either  in  public  meeting  or  by  pub- 
lic election,  proper  mode  of  taking  sense  of  citizens,  in  187 1,  was  to 
order  public  election  by  all  the  qualified  TOters.     IMd, 

6.  Votes  of  majority  voting,  though  majority  of  the  whole  number  of  qual- 

ified voters  did  not  vote,  were  sufficient  to  authorize  subscription.    Ibid. 

7.  Authority  to  subscribe  for  stock,  borrow  money,  and  impose  future 

taxes,  embraces  implied  power  to  employ  the  usual  and  appropriate 
securities.    Ibid, 

8.  Competent  to  deliver  bonds  at  par,  in  payment  of  subscription,  in  Hen 

of  raising  money  on  them  by  loan.    Ibid, 

9.  Determination  by  mayor  and  council  that  certain  conditions  preliminary 

to  right  of  railroad  company  to  receive  bonds,  had  been  complied 
with,  binding  in  controversy  between  tax-payers  and  holders  of  bonds. 
Ibid, 

ID.  G^ntract  between  two  corporations,  not  rendered  vojd  by  fact  that  some 
of  persons  assisting  to  make,  were  officers  in  both  corporations  and 
represented  both  to  extent  of  respective  powers.    Ibid, 

NEGOTIABLE  SECURITIES. 

1.  Note  given  for  money  specified  object  for  which  borrowed ;  judgment 

thereon  is  no  adjudication  upon  any  right  of  the  lender  growing  oat 
of  that  part  of  the  instrument.    Drake  vs.  Busk,  180. 

2.  New  note  given  for  less  sum  than  old  one,  in  renewal  thereof,  presump- 

tive evidence  that  all  differences  were  adjusted.  Piper  et  al,  tv. 
fVdde,  adm*r,  22J, 

3.  Bona  fide  holder  of  negotiable  bonds,  payable  to  bearer  and  not  due, 

deposited  as  collateral  security  for  loan,  protected  in  title  even  against 
true  owner.  Bealle  vs.  So.  B^k  of  Georgia  ;  Same  vs,  Citiseni  Mm, 
Loan  Co,f  2^4, 

4.  If,  after  maturity  of  note,  new  party  siens  as  surety,  and  new  stipula- 

tion be  introduced  increasing  rate  of  interest,  no  time  of  payment 
being  expressed,  instrument  is  payable  inunediately,  and  surety,  as 
well  as  principal,  is  bound  for  whole  del>t.     Rodgers  ei  al.  vs,  Rosser, 

5.  Note,  when  altered,  being  in  hands  of  bona  fide  holder,  evidence  to 

show  failue  of  original  consideration  was  properly  excluded.    Ibid 

6.  Indorsee  of  promissory  note,  without  words  of  negotiability,  may  main- 

tain suit  in  his  own  name.     Goodman  vs,  Flemings  jso, 

7.  Plea  which  sets  up  agreements  not  contained  in  note,  and  in  contradic- 

tion thereof,  properly  stricken.     3id. 

8.  Bona  fide  holder  of  negotiable  securities  protected.    Mayor  eU.  ef 

Griffin  et  al,  vs,  Inman,  Swann  &*  Co,,  jyo, 

9.  Where  plaintiff's  evidence  showed  that  draft  sued  on  was  given  by  de- 

fendants' agent  to  him  for  money  advanced  with  which  to  purchase 
cotton ;  that  said  agent  notified  defendants  of  the  draft  and  the  cir- 
cumstances under  which  it  was  given ;  that  defendants  subsequently 
received  the  cotton  thus  purchased,  but  refused  to  accept  the  draft* 
applying  the  proceeds  to  a  claim  in  their  favor  against  the  said  agent: 
Held,  that  a  non-suit  should  not  have  been  awarded.  Nutting  vs. 
Sloan,  Groover  6f  Co.,  jg2. 

10.  Where  note  sued  upon  contains  no  negotiable  words,  and  is  neither  in- 

dorsed nor  assigned  by  the  payee,  and  the  payee  is  not  a  party  befoie 
the  coXirt,  the  title  is  involved  as  a  part  of  complainants'  case,  whether 
defendant  has  defense  or  not.    Dalton  City  Co.  vs.  Jok9uom,j^, 

11.  Section  2789  of  Code  treats  of  notes  in  hands  of  apparently 
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holders,  and  does  not  signify  that  stranger  to  contract  may  enforce  it 
in  his  own  name  by  reason  of  mere  possession.     Ibid, 

13.  Where  complainant  seeks  to  collect  note  not  negotiable,  and  which  has 

been  paid  by  the  maker  to  the  payee,  and  where  the  right  to  collect, 
notwithstanding  such  payment,  is  claimed  to  arise  out  of  'a  special 
contract,  the  e&ct  of  which  is  to  estop  the  maker  from  setting  up  pay- 
ment  as  against  complainant,  such  special  contract  mast  l]«  alleged 
and  proved.    Ibid. 

ty.  Bills  of  lading  are  symbolic  of  the  property  they  represent,  and  though 
transferable  so  as  to  pass  title  in  transaction  intended  to  have  that  ef- 
fect, are  not,  in  the  full  commercial  sense,  negotial^e  paper.  Tison 
^  Gm^dem  vs.  Howard,  410. 

14.  Consignee  proper  person  to  pass  bill  of  lading  by  indorsement,  not 

consignor.     Aid, 

15.  Where  duplicate  bill  of  lading  for  cotton,  placed  by  consignor  in  hands 

of  banker  for  safe-keeping,  was  indoned  by  latter  to  the  factor  or 
consignee,  without  the  knowledge  or  consent  of  consignor,  and  factor 
paid  banker's  drafts  to  amoant  exceeding  value  of  cotton,  believing  it 
to  be  the  property  of  banker,  consignor's  title  was  neither  lost  nor  im- 
paired.    Ibid. 

16.  Maker  of  note  bound  individually,  though  word  "administratrix"  be 

attached  to  signature.    Ilarriscm,  admW^  vs.  McCUUand^  jj/. 

NEW  TRIAL. 

1.  The  verdict  is  supported  by  the  testimony.     HoUandvs.  Long  6^  Brc.^ 

36;  Mayo  vs.  lVald€n,  42 ;  Cotton  States  Life  Ins.  Co.  vs.  Mallard, 
64;  Sindali  vs.  ^ones,  Drumwrigkt  &  Co.,Sj;  Turner  vs.  State, 
10^;  Maguire  vs.  Baker  et  al.,  tog  ;  Jossey^  Jr.,  vs.  StapUton,  144  ; 
McDade  vs.  Hawkins  et  at.,  i^g ;  TAursby  vs.  Myers,  /JJ*,*  Sav.,  G. 
^  N.  A.  R.  R.  Co.  vs.  George  &*  Hartsutt,  164;  Ordinary  of  Floyd 
Co.  vs.  Smith  et  al.^  aio  ;  Mem.  B.  R.  R.  Co.  vs.  Sullivan  ;  Same  vs. 
Omberg,  240  ;  Geo.  R.  R.  ^B*k^g  Co.  vs.  Garr,  277  ;  Beck  vs.  State y 
jji  ;  Meyers,  trustee,  vs.  MyrreU,  ^t6  ;  Wilkinson  vs.  Smith  ;  Mills 
vs.  State,  bog. 

2.  Successor  to  judge  who  presided  may  authenticate  grounds  taken  before 

himself.     Watkins  vs.  Paine,  jo. 

3.  Letters  which  might  have  been  introduced  but  were  not,  not  considered 

on  motion  for  new  trial.    Ibid. 

4.  Facts  known  to  party  at  trial  but  he  made  no  allusion  to  them  in  his  tes- 

timony, and  when  he  might,  with  diligence,  have  discovered  another 
witness  to  same  facts,  the  subsequent  discovery  of  such  witness  is  no 
ground  for  new  trial.     Ibid. 

5.  Immaterial  error  no  ground  of  new  trial.    Harris  et  at.  vs.  Dub,  77  / 

Roberts,  Dunlap  &*  Co.  vs,  Graybill,  jif ;   Thursby  vs.  Myers,  ijj  J 

Brown,  trustee,  vs.  Warren  et  al,,  survivors,  214;  Piper  et  al.  vs. 

Wade,  admW,  22j ;  Booker  vs.  Worrill,  23$ »'  Larey  vs.  Taliaferro, 

443:  McLendon  vs.  Frost,  448 :  Wilson, sh^ff, vs.  Paulsen^  Co.,jg6. 

6.  Discretion  granting  or  refusing  new  trial  not  controlled  unless  grossly 

abused.  Jordan  vs.  Ingram,  g2 ;  Roberson  6f*  Co.  vs.  Pope,  ^6j  ; 
Irvin  vs.  Corbin,  jg4 ;  Elsas  vs.  Moore ;  Walker  et  al.  vs.  Miller, 
adm'r,  et  al. ;  Noble  Brothers  &»  Co.  vs.  Loud;  Geo.  R.  R.  <Sr*  B'k'g 
Co.  vs.  Zachry ;  Ufford  vs.  State ;  Hampton  vs.  State,  6oj. 

7.  Case  turning  solely  on  credibility  of  plaintiff  or  of  one  of  defendants,  and 

}ury  believe  former,  and  his  version  sustains  legality  and  equity  of  ver- 
dict, discretion  refusing  new  trial  not  controlled.  Roberts,  Dunlap 
^  Co.  vs.  Graybill,  iiy. 
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8.  Newly  discovered  evidence  which  pertains  entirely  to  agreement  of 

counsel,  not  in  writing,  and  which  original  counsel  of  defendants  neg- 
'  lected  to  communicate  to  successors,  and  which  they  neglected  to  ascer- 
tain  when  he  went  on  the  bench,  no  ground  of  new  trial.     Ibid, 

9.  General  countenance  of  case  may  authorize  new  trial,  though  no  one 

feature  be  especially  defective.  Ltwis  vs.  Armstrongs  administrator ^ 
€t  al.f  127, 

10.  Discretion  in  grant  of  first  new  trial  very  ample.     Ibid.;  Hart  vs. 

Granville s  Whittlesey  6r»  Co.  J^g  ;  Smith  &*  Co.  vs.  Ehlen^  610. 

11.  As  general  rule,  new  trial  not  granted  on  ground  that  witness  states,  af- 

ter trial,  that  he  was  mistaken  as  to  facts  testified  to  by  him.  Jossey, 
Jr.,  vs.  Stapleton,  144. 

12.  Request  to  charge  set  out  as  ground  of  motion  for  new  trial,  must  be 

verified  by  judge.     McDade  vs.  Hawkins  et  al.y  i£i ;  Meeks  vs.  State, 

13.  Newly  discovered  evidence  which  might  have  been  produced  by  exer- 

cise of  ordinary  diligence,  no  ground  for  new  trial.  Sav.^  G.  &*  N. 
A.  R.  R.  Co.  vs.  George  &•  Hartnett,  164;   Wilkinson  vs.  Smith,  6og. 

14.  Where  jury  had  not  awarded  to  defendant  full  amount  of  interest,  error 

to  award  new  trial  conditioned  on  failure  of  complainant  to  pay  such 
additional  sum.  Defendant  was  entitled  to  new  trial  generally.  Scott 
vs.  Taylor  et  al.,  168. 

15.  Consent  order  taken  allowing  given  time  within  which  motion  for  new 

trial  and  brief  of  evidence  may  be  perfected,  and  neither  presented 
to  judge  within  the  specified  time,  he  has  no  jurisdiction  thereafter  to 
entertain  motion.  Middlebrooks,  adm^r,  et  al.,  vs.  MiddUbrooks,  guar- 
dian, igj. 

16.  Grounds  of  motion  must  be  certified  to  be  true  or  they  will  not  be  con- 

sidered by  supreme  court.     Kent  6*  Co.  et  al.  vs.  Plumb,  trustee,  et . 
al.,  207. 

17.  Mistake  of  witness  is  immaterial  where  its  correction  would  make  no 

difference  in  result.     Booker  vs,  IVorrill,  2jj. 

18.  If  it  be  error  to  refuse  to  hear  motion  read  at  term  when  rule  itm  is 

granted,  that  error,  unless  excepted  to  pendente  lite,  cannot  be  exam- 
ined on  writ  of  error  to  refusal  of  new  trial  at  subsequent  term.  City 
Bank  of  Macon  vs.  Kent,  283. 

19.  Better  practice  for  judge,  when  motion  is  presented,  to  settle  tnith  of 

recitals,  but  he  is  not  legally  bound  to  do  so.     Ibid.  • 

20.  On  argument  of  motion,  although  judge  may  know  and  announce  that 

some  of  the  recitals  arc  incorrect,  he  is  not  legally  bound  to  point  out 
errors,  but  may  adjudicate  upon  motion  as  he  finds  it,  noting  errors  in 
his  final  order,  or  in  his  certificate  to  bill  of  exceptions.     Ibid, 

21.  Irregular,  in  disposing  of  motion,  to  examine  bailiflf*  on  oath  or  other- 

wise, out  of  the  presence  of  the  parties  or  their  counsel,  with  any 
view  to  aiding  the  judicial  mind  on  a  question  of  fact  embraced  in  the 
motion.     Ibid. 

22.  Interest  found  being  slightly  too  much,  new  trial  is  ordered.     Rodgers 

et  al.  vs.  Rosser,  j/9. 

23.  Newly-discovered  evidence,  motion  based  on ;  affidavits  for  and  against 

new  facts,  and  for  and  against  credibility  of  witnesses,  heard.  Meeks 
vs.  State,  3 2Q.  , 

24.  Newly-discovered  evidence  which  is  merely  cumulative,  no  ground  of. 

Ibid.  ;   Wilkinson  vs.  Smith  ;  Mills  vs.  State,  6og. 

25.  Even  in  case  of  capital  punishment,  verdict  left  to  stand  though  some 

competent  evidence  was  excluded,  if  it  be  perfectly  clear  that  the  con- 
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viction  and  punishment  would  be  no  less  rigHtful  with  the  excluded 
evidence  in  than  with  it  out.     Beck  vs.  States  jji. 

26.  Court  should  not  remark  that  evidence  had  been  admitted  ex  gratia 

rather  than  by  strict  rules  of  law,  but  so  doing  is  not  necessarily  cause 
for  new  trial.     McLend^n  vs.  Frosty  ^48. 

27.  Slight  errors  in  charge  which  could  not  have  affected  result,  no  ground 

of  new  trial  even  in  capital  case.      Williams  vs.  State,  478. 

28.  Motion  overruled  by  different  judge  from  one  who  presided,  weight  of 

opinion  of  latter  in  support  of  verdict,  is  wanting.  Shannon  vs.  Stiitt\ 
482. 

29.  Extraordinary  ground  to  be  presented  after  adjournment  of  court,  di'^- 

covery  of  evidence  which  is  merely  cumulative,  and  which  would  not 
even  probably  change  result,  not  constitute.     Barber  vs.  Terrell ^  jjS. 

30.  Where  motion  has  been  fully  argued,  too  late  to  move  to  dismiss  he- 

cause  order  fixing  time  for  hearing  has  run  out.  Davis,  admW,  vs. 
Hawardj  607, 

31.  The  novelty  of  the  case  in  some  of  its  elements,  justifies  extraordinary 

care  in  working  out  the  principles  which  control  it ;  consequently  dis- 
cretion of  court  ordering  new  trial  will  not  be  controlled.     Jbid. 

32.  Where  equity  cause  is  tried  irregularly  and  imperfectly,  and  result  is  not 

satisfactory  to  presiding  judge,  grant  of  new  trial  not  controlled.  Dor- 
tic  et  at.  vs.  Lockwood,  608. 

33.  Newly  discovered  evidence  which  is  merely  cumulative,   and  which 

tends  only  to  impeach  character  of  witness,  no  ground  of.  Mills  vs. 
State,  6og. 

NOMEN  DESCRIPTIONIS.     See  Administrators  and  Executors,  5. 

NON-SUIT, 

1.  Diligence,  question  as  to  left  to,  jury;  non-suit  error  where  facts  in  evi- 

dence would  justify  inference  of  negligence.  Chisholm  vs.  Atlanta 
GaS' Light  Company,  28. 

2.  That  cause  of  action  was  not  set  forth  with  sufficient  clearness,  no  ground 

of  non-suit.  Remedy  by  special  demurrer  or  by  objection  to  testimo- 
ny,    yossey,  yr.,  vs.  Stapleton,  144. 

'  3.  Non-suit  erroneously  refused,  but  wanting  link  subsequently  supplied, 
no  ground  for  new  trial.     Am.  Life  Ins.  Co.  vs.  Green  et  al.,  46^. 

PARENT  AND  CHILD. 

1.  Where  declaration  claimed  damages  for  loss  of  services  of  minor  son, 

who  was  injured  on  defendant's  road,  further  allegation,  to  show  ag- 
gravation, that  death  resulted,  not  change  nature  of  action  so  as  to 
make  it  suit  for  homicide.     Chick  vs.  Southwestern  Ji.  R.  Co.^jjg. 

2.  Issue  whether  conveyance  made  by  father  to  son,  shortly  before  his 

death,  for  alleged  consideration  of  {(500.00,  and  natural  love  and  af- 
fection, was  intended  as  advancement,  or  gift,  or  sale,  competent  to 
show  that  father  returned  land  and  paid  taxes  thereon,  for  year  in 
which  conveyance  was  made  and  prior  thereto.  Tuggle  vs.  Tuggle, 
adm^r,  J20. 

3.  Competent  to  show  what  was  value  of  father^s  estate  at  time  of  convey- 

ance,    /did. 

m 

4.  Child  claiming  to  share  with  husband  in  estate  of  deceased  wife,  must 

show  affirmatively  that  descent  was  cast  after  act  of  i87i--'2.  BaiUy, 
next  friend,  vs.  Simpson,  sheriff,  et  al.,  J2j, 


PARTIES.    See  Ejectment,  4,S I  Practice  in  Supreme  Court,  2J. 
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PARTITION. 

1.  Where  tenant  in  common  has  mortgaged  entire  estate,  equity  may  en- 

join sale  under  foreclosm^  mitil  after  partition,  espeaailly  where  mort- 
gagor is  insolvent.    Hines  et  aL  vs.  Munturlym  €i  a/.,  ja, 

2,  Qaim  agamst  co-tenant  for  profits  arising  from  exclosive  vse,  will  form 

part  of  decree  for  partition  and  account,  and  will  take  precedence  of 
mortgage  made  by  hiai.     ISuf. 

PARTNERSHIP. 

1.  Dissolution  had,  in  which  one  partner,  for  a  coasi<ienationy  agreed  to 

pay  firm  debts ;  other  may  maintain  bill  for  account  as  to  firm  assets 
remaining  undisposed  of  in  possession  of  former.  JiCin^  vs.  Cour- 
son,  //. 

2.  Notice  of  retirement  most  be  given  to  protect  partner  from  ftttuie  con- 

tracts.    Holland  vs.  Long  6f  Bro.,  j6. 

3.  When  partner  undertakes  to  perform  distinct  part  of  oomnKm  bosinesSr 

he  roust  know  for  himself  whether  he  is  discharging  his  duty  or  neg- 
lecting it.     ybwers  vs.  Bakery  Si. 

4.  Homesteads  severally  set  apart  to  partners  in  partnership  land,  valid 

against  creditor  of  firm.  Harris  tt  al.f  adtn^rs,  vs.  VisscJlir  et  al^  22q. 

5.  Account  in  favor  of  finn,  not  matter  to  suppoft  bill  by  one  member, 

where  it  does  not  appear  that  the  other  is  dead,  or  has  parted  with  his 
interest.     Frost  vs.  SkackUford  et  al,^  adm^rs,  sto, 

PAYMENT. 

1.  Confederate  money  paid  in  April,  1865,  both  parties  being  ignorant  of 

the  surrender,  good.     Ellis  m.  Hammond,  ex'r,  tt  al.,  tyg. 

2.  Where  defendant  in  Ji.  fa.  placed  claim  in  hands  of  plaintiffs'  attorney, 

with  instructions  to  collect  and  apply  Xofi»  fa.,  and  said  attorney  col- 
lected but  failed  to  apply  as  directed,  plainti&  not  bound  to  recognize 
such  collection  as  payment  to  them.     Pease  vs.  Dibble  ^  Bunce,  446, 

3.  Creditor,  in  applying  payment  not  applied  by  debtor,  may  credit  it  on 

just  demand,  whether  correctness  of  such  demand  be  assented  to  by 
debtor  or  not.    McLendon  m.  Frosty  448. 

4.  Right  of  creditor  to  apply  paytnent,  where  no  application  is  made  by 

debtor,  not  defeated  unless  different  understanding  distinctly  appears. 
Jbid. 

m 

5.  After  creditor  has  exercised  right,  jury  will  not  apply  payment  differ- 

ently,    /bid, 

6.  Where  payments  have  been  applied  and  bills  rendered,  showing  both 

debits  and  credits,  debtor  may  be  bound  by  acquiescence,  even  though 
he  did  not  previously  fully  understand  and  assent  to  each  account. 
/bid. 

7.  Payment  without  direction  as  to  application,  and  creditor  loakes  no  ap- 

propriation, law  will  apf^y  in  such  manner  as  is  reasonable  and  eqnita- 
ble  both  as  to  parties  and  third  persons.  Generally  oldest  lien  and 
oldest  item  in  account  will  be  first  paid,  but  rule  is  not  imperative. 
/ailorin  et  al.  vs.  Bacon,  4gf.  ' 

PHYSICIANS.    See  County  Matters,  2. 

PLEADINGS. 

1.  Defense  which  is  appropriate  alone  to  plea  cannot  be  presented  by  mere 

motion.     Killen  vs.  Compton  et  al.,  63. 

2.  When  pleadings  show  that  consideration  of  contract  is  in  part  l^al  and 


INDEX.  667 


in  part  void,  on  account  of  usury,  and  the  plea  attacks  the  whole  as 
illegal,  an  amendment  will  be  allowed,  wnere  the  consideration  is 
severable,  making  the.  plea  applicable  to  the  inadequacy  of  the  consid- 
eration as  to  the  usury.    Hous^r  vs.  Planter^  Bank  oj  Fort  ValUy,  g^, 

3.  That  cause  of  action  was  not  set  forth  with  sufficient  clearness,  no 

ground  of  non-suit.  Remedy  by  special  demurrer  or  by  objection  to 
testimony.     y$ssey,  yr.,  vs.  StapUton^  i^, 

4.  Effect  of  judgment  of  supreme  court,  that  no  legal  suits  have  ever  been 

commenced,  or  legal  judgments  rendered,  on  notes,  such  prior  pro- 
ceedings cannot  be  pleaded  as  former  recovery,  or  pendency  of  former 
suit,  to  subsequent  actions,  even  though  commenced  before  remittitur 
was  made  the  judgment  of  the  court  below.  Gunntts  vs.  Deavours^ 
177. 

5.  If  answer  of  sheriff  to  rule  for  failure  to  make  money,  be  defective  in 

not  responding  to  specific  allegations  touching  possession  of  certain 
property  by  defendant  inji.fa.^  objection  is  matter  for  special,  not  gen- 
eral, demurrer.     Davis ^  sheriffs  vs.  Reidet  al,^  188. 

6*  Original  pleadings  lost,  copy  established,  instanter,  on  motion.    Eagle 
^  PheniXf  Man.  Co.^  vs.  Bradford,  trustee,  24^. 

7.  That  they  were  not  recorded  is  no  reason  for  not  establishing  copy. 

Idid. 

8.  Copy  of  official  transcript  preserved  in  office  of  clerk  of  supreme  court, 

is  sufficient  evidence  as  to  contents  of  lost  papers.     Ibid, 

9.  With  such  high  evidence,  the  motion  may  be  granted  without  notice  to 

any  one.     Ibid^ 

10.  Action  by  husband  for  tort  committed  to  wife,  latter  may  be  joined, 

notwithstanding  section  2960  of  Code.  East  Tenn.,  Va.  and  Geo. 
a.  R,  Co.  vs»  Cox  et  ux,,  2jj. 

11.  To  recover  triple  damages  for  injury  to  animals,  under  section  1445  of 

Code,  plaintiff  must  sue  for  such ;  it  must  also  be  alleged  that  defend- 
ant's enclosure  was  not  protected  as  the  law  requires.    Lee  vs.  Nelms, 

12.  On  appeal  from  judgment  at  common  law,  rendered  in  i860,  court  has 

no  power  to  enter  up  judgment  against  defendant  and  security  on  ap- 
peal, in  1874,  without  intervention  of  jury,  though  no  defense  be  filed 
on  oath.  Walker  et  al.  vs.  Bivins,  et  al.,  392  ;  Birdsong  vs.  Wood- 
ward, for  use,  JS4* 

13.  Clerical  error  in  date  of  filing  entered  on  declaration,  amendable  by 

date  of  process,  fortified  by  return  of  service.  City  of  Atlanta  vs. 
Grant,  Alexander  &*  Co.,  340. 

14.  Plea  which  sets  up  agreements  not  contained  in  note,  and  in  contradic- 

tion thereof,  properly  stricken.     Goodman  vs.  Fleming,  ^jo. 

15.  Where  declaration  claimed  damages  for  loss  of  services  of  minor  son, 

who  was  injured  on  defendant's  road,  further  allegation,  to  show  ag- 
gravation, that  death  resulted,  not  change  nature  of  action  so  as  to 
make  it  for  homicide.     Chick  vs.  Southwestern  B,  B.  Co.,  jj/. 

16.  Where  statement  of  fact  shows  case  of  felony,  and  there  was  no  allega- 

tion that  prosecution  had  been  instituted  therefor  etc.,  a  demurrer  was 
properly  sustained,     /did. 

17.  Defendant's  sworn  plea  may,  in  argument,  be  commented  on  as  sworn 

statement,  and  may  be  compared  with  his  testimony  to  disparage  it. 
McLendbn  vs.  Frost,  448. 

18.  Attorneys  ruled  for  money  collected,  and  not  for  failing  to  collect,  not 

held  to  answer,  on  that  rule,  for  more  than  sum  actually  collected. 
Langmade  6f*  Evans  vs.  Glenn  et  al.,  jifj. 
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19.  Special  pleas  to  ejectment  which  present  no  sufficient  defense,  ought  to 
be  stricken.     Broach  vs.  Barfield  et  al.^  tot. 

POSSESSION.     Sec  Deeds,  j. 

POWERS.  See  Municipal  Corporations,  7. 

PRACTICE  IN  THE  SUPERIOR  COURT. 

1.  Judgment  by  default,  whether  it  shall  be  set  aside,  addressed  to  sound 

discretion  of  court  below.     Lambert  vs.  Smith,  2^. 

2.  Attention  of  court  below  should  be  called  to  unfair  representation  of 

testimony  by  counsel,  otherwise  this  court  will  not  interfere.  Afayo 
vs.  Walden,  42.  • 

3.  Motion  to  dismiss  because  matter  had  been  adjudicated  in  former  suit, 

not  available  unless  former  adjudication  appears  on  face  of  declara- 
tion.    Killen  vs.  Compton  et  al.,  6j. 

4.  When  the  judge  can  find  no  obscurity  in  the  date  of  an  instmment,  he 

may  say  so,  and  read  the  date  aloud  in  the  hearing  of  the  jury,  the  in- 
strument being  in  evidence.  City  B*h  of  Macon  vs.  Frisbit,  Roberts 
^  Co.,  283. 

5.  The  judge  may  speak  with  a  witness  in  an  undertone,  in  the  presence 

of  the  jury.     Ibid. 

6.  The  judge  may  ask  counsel  a  pertinent  question  during  the  cross-exam- 

ination of  an  expert,  even  though  the  effect  be  to  put  the  witness  upon 
his  guard,  by  disclosing  to  him  a  fact  which  the  counsel  wished  him 
not  to  know.     Ibid. 

7.  When  even  a  party  is  under  cross-examination,  the  court  may  exercise 

a  sound  discretion  in  requiring  counsel  to  maJce  the  relevancy  of  his 
questions  apparent.     Ibid. 

8.  Courtesy  proper  between  court  and  counsel.     Ibid. 

9.  Separation  of  witnesses  ordered,  exceptions  are  discretionary.     Ibid. 

10.  That  two  days  had  been  consumed  in  trial  of  motion  to  vacate  judg- 

ment, made  by  one  of  two  defendants,  after  which  it  was  voluntarily 
dismissed,  no  ground  for  dismissal  of  another  motion,  made  by  both 
defendants,  Especially  if  additional  grounds  be  set  out.     Walker  et  al. 
.    vs.  Bivins  et  al.,  J22. 

11.  On  appeal  from  judgment  at  common  law,  rendered  in  i860,  coart  has 

no  power  to  enter  up  judgment  against  defendant  and  security  on 
app>eal,  in  1874,  without  intervention  of  jury,  though  no  defense  be 
filed  on  oath.     Ibid;  Birdsongvs,  Woodward,  for  use,  ^^4. 

12.  Court  not  bound  to  give  effect  to  written  consent  of  counsel  as  to  the 

order,  or  the  time,  of  trying  cases.  Mayor  etc.,  of  Griffin  et  aL  vs. 
Inman,  Swann  6*  Co.,  ^yo. 

13.  Case  called  for  trial  in  its  order,  and  another  case  standing  upon  a  dif- 

ferent docket  is  tried  with  it,  by  consent,  plaintiff  in  first  is  entitled  to 
open  and  conclude.     Ibid. 

14.  When  examination  of  witness  is  apparently  more  minute  than  necessary, 

court  may  inquire  why  examination  should  proceed  in  that  way ;  and, 
in  so  doing,  may  state  what  is  admitted  by  the  party,  and  what  appears 
up>on  the  face  of  certain  writings  to  which  examination  relates;  Mc- 
Lendon  vs.  Frosty  448. 

15.  Court  should  not  remark  that  evidence  had  been  admitted- ejr^o/^, 

rather  than  by  strict  rules  of  law.     Ibid. 

16.  When,  at  ten  o'clock  at  night,  there  is  a  tired  juror,  court  and  counsel 

may  confer  in  his  presence  on  question  of  adjoummenL     Not  error 
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for  court  to  adjourn  when  counsel  consent,  and  when  arrangement 
agreed  upon,  as  to  time,  is  satisfactory  to  all  concerned.     Ibid, 

17.  When  usury  is  in  question,  and  plaintiff^s  counsel,  during  the  trial, 

offers  to  take  ten  per  cent.,  not  error  for  court  to  inquire  if  thdt  rate  is 
satisfactory.     Ibid, 

18.  Discretion  of  court  in  matters  of  practice.     Ibid. 

19.  Better  practice  not  to  read  aloud  requests  to  charge  which  court  intends 

to  refuse.     Ibid ;  Beach  &*  Co.  vs.  Branchy  Sons  &*  Co.^  jd^. 

20.  Non-resident  judge  presided  during  trial ;  whilst  jury  was  out,  counsel, 

in  presence  of  judge  who  was  about  to  depart,  agreed  that  verdict 
might  be  returned  to  clerk  subject  to  formal  correction ;  subsequently, 
whilst  resident  judge  was  presiding,  jury  returned  verdict  finding  gross 
sum  for  plaintiff;  the  judge  required  principal  and  interest  separated. 
No  error  in  arrangement  made  for  return  of  verdict,  in  the  manner  in 
which  it  was  received,  or  in  amendment  required  by  court.     Ibid. 

PRACTICE  IN  THE  SUPREME  COURT. 

1.  Certificate  to  fact  by  clerk  which  he  had  no  authority  to  certify,  not  con- 

sidered. Lambert  vs.  Smith,  2j;  MiddUbrookSy  adnCr,  et  al.  vs.  Mid- 
dlebrooksy  guardian,  igj. 

2.  Where  certificate  to  fact  which  clerk  was  not  authorized  to  certify,  was 

embraced  in  certificate  to  fact  which  was  within  clerk's  authority, 
both  must  be  considered.    Jackson,  Judge.     Ibid, 

3.  The  successor  to  the  judge  who  presided,  may  authenticate  grounds  of 

new  trial  taken  before  himself.      Watktns  vs.  Bainc,  jo. 

4.  Charge,  as  a  whole,  not  inapplicable,  the  inapplicability  of  some  parts 

will  not  avail  on  general  objection.      Ibid. 

5.  Judgment  affirmed  on  condition  that  plaintiff  writes  off  amount  to  which 

he  was  not  entitled.     Harris  et  al.  vs.  Duby  fj, 

6.  Though  judgment  striking  plea  is  affirmed,  yet  opportunity  is  given  to 

defendant  to  amend.     Houser  vs.  Bianters*  Bank  of  Frrt  Valley^  gj, 

7.  Where  record  contains  neither  pleadings,  verdict  nor  judgment,  writ  of 

error  dismissed.  Bean  6r*  Co.  vs.  Ilad/ey,  100 ;  Mc Andrew  vs.  Aug. 
M.  L.  Associmtion^  boy, 

8.  Request  to  charge  set  out  as  ground  of  motion  for  new  trial  must  be 

verified.     McDade  vs,  Hawkins  et  al.,  iji. 

9.  To  reverse  judgment  refusing  discharge  of  prisoner  after  demand  for 

trial,  it  must  affirmatively  appear  that  there  were  juries  impaneled 
and  qualified  to  try  at  both  terms.    Roebuck  vs.  State  1^4. 

10.  Recital  in  motion  for  discharge,  which  was  refused,  that  there  was  jury 

at  second  term,  with  no  verification  by  judge,  not  sufficient  evidence 
thereof.     Ibid. 

11.  Bill  of  exceptions  and  record  conflict  as  to  matter  pertaining  to  record, 

latter  controls.     Ibid, 

12.  Where  bill  of  exceptions  was  not  served  until  after  expiration  of  ten 

days  from  certificate  of  judge,  writ  of  error  dismissed.  Bradley  et  al, 
vs.  Sadler  et  al.,  igi, 

13.  Tnat  such  paper  was  sent  to  the  clerk's  office  by  counsel  living  in  an 

adjoining  county,  and  filed  on  the  fourth  day  after  it  was  certified,  and 
associate  counsel,  living  in  county  of  suit,  asked  the  clerk  several  times 
for  the  papers,  within  time  to  perfect  service,  who  replied  that  they 
had  not  come,  will  not  prevent  dismissal.     Ibid. 

14.  Whether  a  bill  of  exceptions  may  be  filed  before  service ;  and  whether, 

having  beer,  filed,  it  can  be  withdrawn  to  perfect  service  ?  Quare, 
Ibid, 
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15.  Consent  order  taken  allowing  given  time  within  which  motion  for  new 

trial  and  brief  of  evidence  may  be  perfected,  and  neither  presented 
to  judge  within  the  specified  time,  he  had  no  jurisdiction  to  entertain 
the  motion,  and  writ  of  error  to  his  judgment  will  be  dismissed.  ARd' 
dlebrookSf  adnCr^  ei  al.,  vs.  MiddUbrooks^  guardian^  igj. 

16.  Explanatory  note  by  clerk,  in  transcript  of  record,  by  which  it  is  sought 

to  show  that  order,  as  appeared  on  minutes,  was  subsequently  changed 
as  to  time,  not  considered.     Ibid, 

17.  Minutes  of  court  below,  as  certi6ed  by  clerk,  taken  as  correct.     Extra- 

neous testimony  of  clerk  and  counsel,  showing  that  minutes  did  not 
speak  the  truth,  not  considered.     Ibid. 

18.  Where  writ  of  error  was  dismissed  npon  ground  that  judge  bad  no 

jurisdiction  to  entertain  the  motion  after  the  time  appointed  in  the 
consent  order  had  elapsed,  the  case  will  not  be  reinstated  even  though 
opposing  counsel  made  no  objection  thereto,  and  though  counsel,  at 
whose  instance  the  dismissal  took  place,  would  not  have  made  the 
motion  had  he  been  apprised  of  an  agreement  between  his  associate 
and  counsel  for  plaintiffs  in  error,  extending  such  time.     Ihid<, 

19.  Where  the  judgment  excepted  to  was  in  favor  of  the  solicitor,  clerk  and 

sheriff,  specifying  amount  to  be  recovered  by  each,  and  bill  of  excep- 
tions only  shows  service  on  the  "  defendant,'*  writ  of  error  dismissed. 
Curey  vs.  Hitch^  sol.gen.^  et  aL,  797. 

20.  Grounds  of  motion  for  new  trial  must  be  certified  to  be  true  or  ^ey 

will  not  be  considered.  /Cent  6*  Co.  ei  al.  vs.  Plumb ^  trustee^  et  ai.^ 
207. 

21.  Refusal  to  hear  motion  for  new  trial  read  when  rule  nisi  is  granted,  if 

error  at  all,  cannot  be  excepted  to  on  writ  of  error  to  refusal  of  mo- 
tion  at  subsequent  term.  Exception  should  l^e  entered  pentletUe  Hie. 
City  Bank  of  Macon  vs.  Kent^  2S3. 

22.  On  argument  of  motion,  although  judge  may  announce  that  some  of  the 

recitals  are  incorrect,  he  is  not  legally  bound  to  point  out  errors,  but 
may  adjudicate  upon  the  motion  as  he  finds  it,  noting  errors  in  final 
order  or  in  certificate  to  bill  of  exceptions.     Ibid. 

23.  Exception  to  whole  charge  not  sustained  unless  whole  charge  is  wrong. 

McLendon  vs.  Frosty  448. 

24.  Record  purports  to  present  claim  case,  but  no  affidavit  or  bond  appears, 

court  cannot  reverse  judgment  finding  property  subject,  especially 
where  such  judgment  is  not  sent  up.  Traynham  vs.  Ferry  ^  Den* 
ton,  j2g. 

25.  Where  party  to  collateral  issue  is  dead,  and  representatives  not  before 

court,  supreme  court  will  not,  on  writ  of  error  by  person  not  then 
party  to  case,  examine  proceedings  had  upon  trial  of  sach  issue. 
Gardner,  trustee,  et  al.,  vs.  Granniss,  adm*r,^^. 

26.  Exceptions  to  rulings    not  taken  in  court  below,  and  not  stated  as 

grounds  of  motion  for  new  trial,  not  considered  though  set  forth  in 
bill  of  exceptions.     Irwin  vs.  Corbin,  j'^t/. 

27.  Record  fails  to  disclose  any  judgment  rendered  in  court  below,  dam- 

ages not  awarded  for  bringing  case  up  for  delay  only.  Doner  et  mL 
vs.  IVilliams,  600.  • 

PRESCRIPTION. 

I.  Possession  of  land,  subject  to  over-flow  from  the  back-water  of  a  dam,  for 
seven  years,  under  color  of  title,  without  its  having  been  over-flowed 
on  account  of  the  defective  condition  of  the  dam,  not  relieve  land 
from  such  servitude.     Maguire  vs.  Baker  et  al.,  log. 


INDEX.  661 


2.  Widow  claiming  title  by  prescription  as  against  judgment  vs.  husband, 

under  deed  from  third  person,  made  dunng  husband's  life,  must  show 
that  her  possession  was  adverse  to  that  of  husband.  Hill  vs.  IVal' 
drop,  IJ4. 

3.  Error  to  instruct  jury  to  strike  out  certain  years  from  defendant's  ad- 

verse possession,  but  if  entire  proof  fails  to  make  out  prescriptive 
title,  no  harm  is  done,     Thursby  vs.  Myers,  iss. 

4.  Though  understanding  be  that  tenant  shall  hold  for  certain  time,  yet  if 

he  vacates,  such  understanding  will  not  render  possession  continuous. 
/did. 

5.  Mort^ragor,  bona  fide  purchaser  for  value  from,  with  seven  years'  pos- 

session, takes  free  from  encumbrance  of  mortgage  not  recorded  in 
time,  he  having  neither  actual  nor  constructive  notice  of  same.  Park- 
er, ex*x,  vs.  Jones  et  al.,  204. 

6.  Possession  of  part  of  land  covered  by  deed,  will  embrace  whole  tract 

described  therein,  whether  it  be  one  lot  or  a  number  of  lots.     Ibid. 

7.  Assumpsit, prescription  inapplicable  to.    Harralvs.  Wright  et  al.,€x*rs, 

484. 

8.  Where  person  claiming  to  be  owner  is  brought  in  as  defendant  to  eject- 

ment which  was  instituted  against  his  overseer,  prescription  is  meas- 
ured by  length  of  possession  prior  to  suit,  without  adding  time  which 
elapsed  from  then  until  landlord  was  made  a  party.  Gardner,  trustee, 
et  al.,  vs.  Granniss,  adm*r,  jjg. 

PRESUMPTIONS. 

1.  That  landlord  sent  for  keys  some  time  in  August,  and  never  tendered 

them  back,  presumptive  of  possession  and  dominion  at  that  time  and 
thereafter.     Harris  et  al.  vs.  Dub,  77. 

2.  Exceptions  to  charge,  none  taken,  presumption  follows  that  jury  was 

properly  instructed.  Jordan  vs.  Ingram,  gi ;  Epping  vs.  Tunstall 
et  al.,  a6y. 

3.  Exemplified  copy  of  will  from  ordinary's  office  is  presumptive  proof 

that  it  was  properly  recorded.     Thursby  vs.  Myers,  i^S' 

4.  Devisee  and  executrix  same  person,  assent  to  devise  presumed.    Ibid. 

5.  Execution  presumed  to  follow  judgment  on  which  it  was  founded. 

Freeman  vs.  Binswanger,  i^g. 

6.  New  note  given  for  less  sum  than  old,  in  renewal  thereof,  is  presump- 

tive evidence  that  all  differences  were  adjusted.  Piper  et  al.  vs. 
Wade,  admW,  22j. 

7.  To  rebut  such  presumption,  there  must  be  clear  and  satisfactory  evi- 

dence that  both  parties  agreed  and  Intended  that  the  settlement  made 
when  new  note  was  given,  was  not  final.     Ibid. 

8.  If  debtor,  recently  after  conveying  to  claimant,  is  in  possession,  and  so 

continues  until  levy,  possession  presumed  to  have  existed  at  date  of 
conveyance.     Collins  vs.  Taggart,  jj^. 

9.  Without  stipulation  in  contract,  or  some  averment  in  pleadings,  no  pre- 

sumption  that  note  to  guardian,  dated  in  1863,  and  due  in  1864,  was, 
of  right,  payable  in  Confederate  money.    Bonner ,  guardian,  vs.  Nel- 

^o^*  433- 
10.  Larceny  established,  fact  that  stolen  goods  were  immediately  thereafter 
found  in  possession  of  defendant,  presumptive  evidence  of  guilt. 
Tucker  vs.  State,  joj. 

PRINCIPAL  AND  AGENT. 
I.  Contract  by  general  agent  of  insurance  company,  charged  with  duty  of 
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appointing  sub-agents,  whereby  he  obligated  the  company  to  pay  a 
fixed  sum  per  month,  is  the  contract  of  the  company.  Cotton  States 
L.  Ins,  Co,  vs.  Mallard t  64. 

2.  That  the  charter  vests  this  duty  in  the  general  agent,  "subject  to  the 

approval  of  the  officers  of  the  company,"  does  not  render  such  ap- 
proval a  condition  precedent  to  the  contract.     Ibid. 

3.  Sub -agent  is  not  bound  by  private  contract  between  the  company  and 

general  agent,  but  is  bound  by  provisions  of  charter.     Ibid. 

4.  Voluntary  tort  committed  by  servant  in  prosecution  and  scope  of  busi- 

ness, master  liable  for ;  but  there  should  be  sufficient  evidence  that  it 
was  committed  in  scope  of  such  business.     Lee  vs.  Neltns^  2jj. 

5.  Admission  by  servant  of  past  wrongful  act,  not  evidence  against  master. 

Ibid. 

6.  When  an  agent,  having  power  of  attorney  to  collect  any  and  all  moneys 

due  or  to  become  due  his  principal  from  any  source,  and  especially  a 
certain  claim,  to  give  receipts  for  the  same,  to  Jpply  portions  of  such 
moneys  to  debts  of  the  principal,  and  generally  to  do  and  perform  any 
other  acts  in  and  about  said  business  that  may  be  deemed  necessary  or 
proper,  deposits  in  bank,  to  the  principal's  credit,  some  of  the  money 
arising  from  the  claim  specially  mentioned  in  the  power,  and  after- 
wards, during  the  existence  of  the  agency,  draws  out  the  deposit  on 
checks  purporting  to  be  signed  by  the  principal,  and  believed  by  the 
officers  of  the  bank  to  be  genuine,  the  bank  is  discharged,  whether  the 
checks  be  in  fact  genuine  or  not.  They  are,  in  effect,  acquittances  in 
the  name  of  the  principal.     City  Bank  of  Macon  vs.  Kient,  283. 

7.  Agency  continues  so  long  as  the  power  is  not  revoked  and  the  business 

not  withdrawn  from  agent's  control.     Ibid. 

8.  If  ratification  were  necessary,  it  could  take  place  after  knowledge  that 

money  was  drawn  out  by  agent,  though  ignorant  that  he  had  used  false 
checks.  On  question  of  discharge  of  bank,  the  receipt  of  the  money 
by  the  agent  was  the  act  needing  ratification,  and  not  the  execution  of 
the  checks.     Ibid. 

9.  Ratification  might  be  inferred  from  receiving  money  from  the  agent 

with  knowledge  that  he  had  drawn  it  from  bank,  or  from  consenting 
to  its  use  by  him.     Ibid. 

10.  Aside  from  any  question  of  authority,  ratification  or  knowledge,  any  of 

the  money  paid  by  the  bank  to  the  agent,  which  the  latter  delivered 
to  the  principal,  or  retained  with  her  consent  etc.,  w^ould  be  a  credit 
to  the  bank  on  the  deposit  account,  unless  thus  to  follow  the  fund  and 
to  apply  it,  would  violate  some  peculiar  equity.     Ibid. 

11.  Receipts  in  full  to  agent  are  evidence  tending  to  prove  ratification. 

Such  documents  are  open  to  explanation,  and  what  they  prove  in  the 
end  is  for  the  jury  to  decide.     Ibid. 

12.  If  checks  of  various  amounts  are  mixed  together  without  the  fault  of 

either  party,  two  being  genuine  and  the  rest  false,  and  if  the  former 
cannot  be  distinguished  from  the  latter  by  any  evidence  before  the 
jury,  the  jury  should  not  disallow  all  the  checks  for  want  of  greater 
certainty  in  identification,  but  should  apply  the  principle  of  average, 
or  some  other,  so  as  to  approximate  justice.     Ibid. 

13.  Notice  to  agent  is  notice  to  principal.  Hay  den  vs.  Anderson  et  aJ.fjyS^ 

PRINCIPAL  AND  SECURITY. 

1.  Execution  against  principal  and  security,  plaintiff  may  proceed  against 

property  of  either.     Manry  et  al.  vs.  Shepperd,  68. 

2.  Exception  to  this  rule,  established  in  sections  1 819, 2508,3387  of  Code, 
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as  to  judgments  recovered  on  bonds  of  administrators,  executors,  or 
guardians,  not  apply  to  judgment  founded  on  bonds  of  other  trustees. 
IHd, 

3.  Dismissal  of  levy  on  principal's  land,  no  obstacle  to  enforcing  execution 

against  property  of  surety.     Ibid. 

4.  After  affirmance  in  the  supreme  court,  pUintiff  not  obliged  to  enter  up 

judgment  against  surety  on  supersedeas  bond,  before  taking  out  execu- 
tion against  the  defendants  in  the  original  judgment.     Ibid. 

5.  A  surety  included  in  irregular  judgment  cannot  resist  amendment  by  set- 
ting up  facts  constituting  discharge.  Such  defense  is  as  valid  against 
the  corrected  judgment  as  against  it  uncorrected.  Pryor  et  al.y  adni'r, 
et  al.y  vs.  Leonaidf  ij6. 

6.  Liability  of  surety  resisted  on  ground  that  he  left  note  with  principal, 

believing  and  expecting  that  another  surety  would  sign  also,  but  whose 
signature  was  not  procured,  the  defense  must  comprehend  the  two 
elements,  of  incompleteness  of  instrument,  and  notice  thereof  to  payee. 
Bonner^  guardian,  vs.  Neison,  4jj. 

7.  For  plaintiff  to  reject  tender  of  Confederate  money  by  principal,  in  1864, 

the  note  being  dated  in  1863  and  due  in  1864,  ^'^^  ^or  him  to  dis- 
courage the  pressing  of  the  tender  by  naked  promise  not  to  call  for 
payment  until  after  the  close  of  war,  not  wrongful  to  surety.     Ibid. 

8.  Such  promise,  made  and  kept  without  the  surety's  knowledge  or  con- 

sent, bid  not  discharge  him,  notwithstanding  the  principal  was  solvent 
when  the  promise  was  made,  and  afterwards  became  insolvent.     Ibid. 

PRODUCTION  OF  PAPERS.     See  Evidence,  31,32. 

PROMISSORY  NOTES.     See  Negotiable  Securities,  i,  2, 10-12,  16. 

RAILROADS. 

1.  Where  goods,  receipted  for  as  in  good  order  by  first  of  connecting  line, 

are  delivered  in  damaged  condition  to  consignee,  last  road  may  show 
that,  though  apparently  in  good  order,  they  were  damaged  before 
shipment.     Cent.  R.  R.  and  B*kg  Co.  vs.  Rogers'  Sons,  336. 

2.  A  chartered  railroad,  with  all  rights  and  privileges  that  properly  apper- 

tain to  it  as  an  instrument  of  transportation,  (excluding,  of  course,  the 
franchise  of  the  corporation  to  be  a  lx)dy  politic,)  is  property,  subject 
to  sale,  in  this  state,  under  a  judgment  at  law.  Ci/y  of  Atlanta  vs. 
Grant,  Alexander  6f*  Co.  et  at,,  340. 

3.  But  the  judgment,  and  the  execution  thereon,  must  but  be  specially 

moulded,  in  substantial  compliance  with  sections  3082,  3562,  3639  01' 
Code.     Ibid. 

4.  A  sale  under  an  execution  not  thus  moulded,  may  be  arrested  by  ille- 

gality.    Ibid. 

5.  Such  a  sale,  though  consummated  without  legal  resistance,  would  be 

void ;  and  consequently,  neither  the  rights  of  other  creditors,  nor  of 
the  stockholders,  would  be  lost.     Ibid. 

6.  Under  act  of  1870,  Western  and  Atlantic  Railroad  Company  is  only 

liable  to  be  sued  as  corporation,  for  damages  sustained  on  line  of  its 
road.     Warner,  C.  J.     Callaway  vs.  West,  and  At.  R.  R.  Co.,  ^12. 

7.  Where  employee  assumes  all  risk  incident  to  employment,  fact  that  he 

was  running  over  another  road  at  time  of  injury,  not  release  him  from 
such  agreement.     Warner,  C.  J.    Jackson,  J.      Ibid. 

8.  Employee  is  in  fault  when  he  knowingly  exposes  himself  to  extraordi- 

nary danger  at  night,  by  assisting  to  carry  a  train  over  thie  unsafe  track 
of  another  railroad.     Bleckley,  J.     Ibid. 
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9.  When  employee  receives  and  retains  money  from  company  which  em- 
ployed him,  on  faith  of  statement  by  him  that  he  did  not  mean  to  sue 
for  damages,  he  is  estopped  from  suing.     Ibid, 

RATIFICATION    See  Principal  tmd  Ageni,  7-//. 

RECEIPTS.     See  Principai  and  Agents  11. 

RECEIVER. 

I.  Suit  not  maintainable  against,  without  leaye  of  the  appointing  court. 
deGraffatried  vs,  Screven,  receiver,  22. 

X  Interlocutory  decree  authorizing  sale,  sale  by  receiver  valid.  Walters^ 
ex*x,  et  al.,  ej^rs,  vs.  Montgomery,  receiver,  joi, 

3.  Representation  by  receiver  that  land  was  free  from  incumbrance,  was 

the  truth,  if,  though  the  land  be  levied  on  \mdtr  fi,  fa.  against  former 
vendor,  the  jury,  on  trial  of  claim,  find  the  same  not  subject,  especially 
if  levy  was  proclaimed  at  sale.  Caveat  emptor  applies  with  double 
force.     Ibid. 

4.  Under  circumstances  of  this  case,  fund  in  hands  of  receiver  of  state  court, 

less  expenses,  ordered  turned  over  to  trustees  in  bankruptcy.  Selig' 
man  et  at.,  trustees,  vs.  Ferst  &*  Co.  et  a/.,  j6i, 

RECOUPMENT.     See  Set-of  and  Recot^ment. 
REGISTRY.    Sec  Deeds,  3,  4,  7,  to. 
RENEWAL  OF  SUIT.    See  Limitations^StatuU  of,  t. 
ROADS  AND  BRIDGES.     See  County  Matters,  ss. 

SALES. 

1.  Delivery  to  carrier  according  to  usage  of  trade,  will  be  delivery  to  pur- 

chaser who  orders  shipment  but  specifies  no  particular  carrier  or  class 
of  carriers,  and  after  notice  of  shipment,  makes  no  objection  to  car- 
rier selected.     Watkins  vs.  Paine,  so. 

2.  Purchaser  retaining  good  for  nearly  two  months,  without  notice  of  re- 

jection because  not  coming  up  to  order,  appropriation  of  part  by  sale 
thereof,  will  be  appropriation  of  whole,  so  far  as  to  render  him  liable 
for  real  value,  not  exceeding  contract  price.     Ibid. 

3.  Failure  to  point  out  overcharges  in  bill  for  goods  which  defendants  re- 

fused to  take,  not  render  them  liable  for  difference  between  what  goods 
brought  on  sale  by  plaintiffs  at  a  sacrifice,  and  the  amount  charged  in 
the  bill.     Kaufmans  vs.  Austin  6r*  Co.,  87. 

4.  Title  obtained  by  fraud,  though  voidable  in  vendee,  protected  in  bona 

fide  purchaser  from  him.     ICem  dr»  Loeb  vs.  Thurber^  Co.,  172. 

5.  Where  one,  in  trading  property,  says  he  will  warrant  it  to  be  sound  in 

every  respect,  his  declaration  may  amount  to  a  representation  as  well 
as  to  a  warranty.     Larey  vs.  Taliaferro,  443. 

6.  Express  warranty,  knowingly  false,  may  be  waived  as  a  contract  and 

action  be  brought  for  deceit.     Ibid. 

7.  One  who  knowingly  trades  property  afflicted  with  contagious  disease, 

not  entitled  to  any  notice,  when  existence  of  disease  is  iJterwards  dis- 
covered by  purchaser.    Ibid. 

8.  Sales  wholly  on  the  authority,  written  or  verbal,  of  defendant,  and 

wholly  on  his  credit,  he  is  an  original  debtor,  and  the  law  of  promise 
to  answer  for  debt  of  another  is  inapplicable.  McLendon  vs,  Frosi, 
44S. 
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9.  When  commodity  is  to  be  paid  for  by  the  bushel  to  the  extent  of  a  cai^ 
for  a  certain  vessel,  parties  may,  by  mutual  consent,  upon  being  in- 
terfered with  by  an  officer,  stop  lading  with  less  than  a  cargo  on  board ; 
delivery  will  be  complete  as  to  so  much  as  is  actually  on  vessel.^ 
Wilson f  sheriff t  vs.  Paulsen  &*  Co,,  jg6. 

SAWMILL  LIEN.    See  Lien,  t-^s^ 

SCALING  ORDINANCE. 

I.  Contract,  whether  for  loan  or  bailment  of  Confederate  money,  made  on 
December  24th,  1864,  is  within  ordinance  of  1865.  Roberts,  Dunlap 
6*  Co,  vs,  Graybilly  118, 

SERVICE. 

1.  Under  Code,  service  must  be  fifteen  days  before  Brstday  of  term.     If 

effected  on  the  second  Monday  before  the  commencement  of  court,  it 
is  not  in  time.     Hood  vs.  Powers,  244. 

2.  Sheriff's  entry  conclusive  until  traversed  and  found  untrue  by  jury. 

Davant  et  al.,  exWs,  vs.  Carlton,  48^. 

3.  After  service,  appearing,  and  pleading  to  merits,  too  late  for  defendant 

to  object  to  manner  in  which  he  has  been  brought  into  court.  Card* 
ner,  trustee,  et  al.  vs.  Granniss,  adnCr,  jjg. 

SERVITUDE.    See   Vendor  and  Purchaser,  i, 

SET-OFF  AND  RECOUPMENT. 

1.  Running  payments  and  over-payments  on  account,  pleaded  as  set-off  to 

account  sued  on,  where  plea  admits  latter  to  certain  amount  but  dis- 
putes balance ;  and  if  plea  be  sustained  by  evidence  judgment  recov- 
ered for  excess.     Petit  vs.  Teal,  14^. 

2.  Note  or  account  cannot  be  pleaded  as  set-off  to  judgment  so  as  to  arrest 

execution  thereon.     Hawkins  vs.  County  of  Sumter,  166. 

3.  Negotiable  note  of  laborer,  bought  up  by  employer  after  contract  of  hir- 

ing, no  defense  to  summary  process  for  enforcing  lien.  Puller  vs. 
KiUheru,  26J, 

4.  When  suit  is  on  notes  and  set-off  is  pleaded,  plaintiff  may  show  pay- 

ment of  debt  claimed  in  set-off.    McLendon  vs.  Frost,  448. 

SETTLEMENT.     See  Compromise  and  Settlement. 

SHERIFF. 

1.  Attachment  for  contempt  camiot  be  had  against  sheriff,  even  after  rule 

absolute,  without  rule  nisi.     Wheeler,  sheriff,  vs.  Harrison,  24. 

2.  But  rule  nisi  calling  upon  him  to  show  cause  why  he  does  not  pay  the 

money,  may  also  embrace  rule  nisi  for  attachment.  Wheeler,  sheriff, 
vs.  Thomas,  161, 

3.  Illegality  based  on  sheriff's,  or  deputy's,  neglect,  insufficient  answer  to 

rule  for  failure  to  make  money.     Ibtd. 

4.  That  fi.  fa.  has  been  paid  off  in  whole  or  in  part,  thus  decreasing  in- 

jury to  plaintiff,  sheriff  may  show.    Ibid. 

5.  Answer  that  sheriff  could  find  no  property  of  defendant  on  which  to 

levy,  and  that  therefore  he  returned  nulla  bona,  is  sufficient  in  sub- 
stance.    Davis,  sheriff,  vs.  Reid  et  al.,  188. 

6.  If  answer  be  defective  in  not  responding  to  specific  allegations,  objec- 

tion is  matter  for  special,  not  general,  demurrer.     Ibid. 
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SOLICITOR  GENERAL.     See  Costs,  /. 

STOCKHOLDERS.     See  Corporations,  4-8,  10-13*  ^-'9* 

STREETS.     See  Municipal  Corporations,  /,  2. 

SUBSCRIPTION  TO  STOCK  OF  RAILROADS.     See  Municipal  Cor- 
porations^ 4-g. 

SUICIDE.     See  Insurance,  4. 

SUNDAY.     See  Contracts,  9. 

TAX.     See  Municipal  Corporations,  j. 

TENDER. 

1.  Confederate  money  bailed,  not  loaned;  tender  after  war  closed  unnec- 

essary.    Roberts^  Dunlap  6*  Co.  vs.  Graybill,  tjf, 

2.  To  redeem  land  held  by  absolute  title  as  security  for  debt,  debt  must  be 

paid  or  tendered ;  and,  generally,  tender  will  be  effective,  though  de- 
layed until  iifter  creditor  has  recovered  possession.  Broach  vs.  Bar- 
field  et  al.,  60 J. 

TORTS. 

1.  Company  which  produces  gas  is  bound  to  use  such  diligence  as  is  pro- 

portionate to  the  delicacy  etc.,  of  that  particular  business.  Chisolm 
vs.  At.  Gas- Light  Co.,  28. 

2.  Diligence,  question  as  to  left  to  jury ;  non-suit  error,  where  facts  in  evi- 

dence would  justify  inference  of  negligence,     /did. 

3.  Where  mill-dam,  on  account  of   defective  condition,  does  not  back 

water  to  extent  of  full  capacity,  owner  has  a  right  to  build  new  one  of 
same  height,  or  to  repair  old  one,  without  becoming  liable  for  dam- 
ages caused  by  increased  over-flow.     Maguire  vs.  Baker  et  at.,  log. 

4.  In  action  of  trover  against  administrator,  who  converted  property  since 

death  of  intestate,  verdict  and  judgment  against  "  defendant  **  are  cor- 
rect, and  the  use  of  the  word  "  administrator "  in  the  execution  is 
merely  descriptio  persona.     Bagley  vs.  Roberson,  148. 

5.  Party  in  possession  of  personal  chattel  may  recover  value  from  any  one 

who  wrongfully  dispossesses  him.     Gillespie  vs.  Chastain,  218. 

6.  Torts  committed  on  wife,  in  actions  for,  wife  may  be  joined  with  husband 

notwithstanding  section  2960  of  Code.  East.  Tenn.,  Va.  dr»  Ga.  R. 
R.  Co.  vs.  Cox  et  ux.,  232. 

7.  Voluntary  tort  by  servant  in  scope  of  business,  master  liable  for,  but 

evidence  that  it  was  committed  in  the  scope  of  such  business  should 
be  sufficient.     Lee  vs.  Nelms,  233. 

8.  Subsequent  marriage  of  widow  not  divest  her  of  right  to  sue  for  homi- 

cide  of  first  husband.     Geo.  R.  R.  &*  B'h*g  Co,  vsi  Garr,  2yy. 

9.  Nor  will  it  affect  measure  of  damages.     Ibid, 

10.  Where  declaration  claimed  damages  for  loss  of  services  of  minor  son, 

who  was  injured  on  defendant's  road,  further  allegation,  to  show  ag- 
gravation, that  death  resulted,  not  change  nature  of  action  so  as  to 
make  it  suit  for  homicide.     Chick  vs.  Southwestern  R.  R.  Co.,jsy. 

1 1 .  Where  statement  of  facts  amount  to  prima  facie  case  of  felony,  and 

there  was  no  allegation  that  prosecution  had  been  instituted  etc.,  de- 
murrer was  properly  sustained.     Ibid. 

12.  Imprisonment  under  bail  process,  issued  in  action  of  trover  for  person- 
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alty,  is  not  in  violation  of  provision  in  constitution  of  1868,  which  de- 
clares that  there  shall  be  no  imprisonment  for  debt.  Harris  vs. 
Bridges,  ^oy, 

13.  Inability  of  defendant  to  produce  property,  on  return  of  habeas  corpus, 

issued  at  his  instance,  not  authorize  discharge.     Ibid, 

14.  Express  warranty,  knowingly  false,  waived  as  contract  and  action 

brought  for  deceit.     Larey  vs,  Taliaferro,  44J, 

TROVER.  See  Torts,  4,j,  la,  13, 

TRUSTS. 

1.  Junior  judgment  for  money,  based  on  conversion  of  trust  property,  not 

entitled  to  priority  over  older  judgments  in  distribution  of  fund  brought 
in  under  garnishment.     Mendleson  vs.  Pardue,  trustee,  202. 

2.  If  trustee  sells  real  estate  settled  upon  wife  and  minor  son,  and  takes 

note  on  insolvent  husband  and  partner,  in  order  to  obtain  credit  for 
firm  by  paying  their  debt,  and  if  the  purchaser  acted  as  agent  in  thus 
collecting  the  debt  of  the  husband*s  creditors,  the  trustee  is  guilty  of 
breach  of  trust,  the  purchaser  is  particeps  criminis  and  gets  no  title, 
even  though  the  trustee  be  authorized  to  sell  by  the  wife's  direction, 
and  she  does  direct  the  sale.  Kent  &*  Co,  et  al,  vs.  Plumb,  trustee, 
et  al.,  207. 

3.  Income  to  be  paid  annually  to  beneficiary  during  his  life,  corpus,  on  his 

death,  to  be  turned  over  to  his  children ;  if  he  should  leave  no  chil- 
dren, then  remainder  over,  with  discretionary  power  in  trustee  to  sell 
and  to  reinvest  as  in  his  judgment  shall  be  for  the  benefit  of  said  trust 
estate,  with  option  to  make  returns  or  not;  provisions  constitute  valid, 
subsisting,  executory  trust,  and  the  legal  title  remains  in  the  trustee. 
Thomas  6*  Co.  vs,  Crawford,  trustee,  211. 

4.  That  beneficiary,  with  the  consent  of  the  trustee,  took  possession  with 

the  understanding  that  he  was  to  receive  the  rent$  etc.,  in  discharge 
of  the  legacy  due  him,  did  not  subject  the  corpus  to  be  sold  for  the 
life  of  the  beneficiary,  under  an  execution  against  him.  If  usufruct 
be  subject  at  all  to  his  debts,  it  is  only  in  equity.     Ibid* 

5..  Individual  notes  of  trustee  and  of  one  of  beneficiaries,  not  charge  trust 
estate,  although  given  for  supplies  for  benefit  of  trust,  and  although 
creditor  looked  to  estate  for  payment.  To  charge  estate,  claim  should 
be  based  on  account.     Frost  vs,  Shakleford  (t  al.,  adm^rs,  260. 

6.  Though  right  of  action  against  trustee  accrued  prior  to  1 865,  still  com- 
plainants are  not  barred  by  act  of  1869,  if  defendant  ficted  fraudu- 
lently and  corruptly ;  but  whether  he  so  acted  is  question  for  jury, 
and  not  simply  illegal  conduct  must  be  shown,  but  moral  turpitude 
and  intentional  fraud.     Lake,  trustee,  vs.  Hardee  et  al,,  4^g. 

UNITED  STATES  COURT.    See  Constitutional  lofu/t  i. 

USURY. 

1.  Is  corporation,  without  authority  to  issue  bills  as  money,  a  bank,  in  the 

sense  of  the  act  of  1857  etc.,  so  as 'to  make  all  contracts  for  loan  of 
money  at  a  greater  interest  than  seven  per  cent,  per  annum,  Hull  and 
void  ?     Houser  vs.  Planters*  Bank  of  Fort  Valley,  95. 

2.  Though  such  were  the  character  of  this  corporation,  yet  the  money  act- 

ually borrowed,  with  legal  interest  thereon,  is  good  consideration  to 
support  promise  made  after  repeal  of  laws  against  usury,  to  pay  such 
sums.     Ibid. 

3.  To  find  that  contract  made  and  to  be  performed  in  foreign  state,  was 

void  for  usury,  evidence  must  show  that  rate  of  interest  was  in  excess 

Vol.  Lvii.,  43. 
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of  that  allowed  by  law  in  such  foreign  state.  Mayor  eic,  of  Griffin 
et  ai,  vs.  Inman,  Swann  ^  Co,,  ^o, 

4.  In  1874,  there  was  no  law  making  usurious  any  agreement,  written  or 
verbal,  for  any  rate  of  interest  whatever.  Broach  vs.  Barfield  ei  at., 
601. 

'  VENDOR  AND  PURCHASER. 

1.  Land  sold  in  separate  tracts ;   upon  6rst  there  is  mill  and  dam  ;   pur- 

chaser obtains  right  to  use  the  same  to  extent  of  their  capaci^,  and 
adjoining  tracts  are  subject  to  such  servitude.  Maguire  vs.  Baker 
et  at,,  log, 

2.  Whilst  it  is  true  that  when  both  parties  have  equal  opportunity  to  ex- 

amine lands,  equity  will  not  relieve  on  account  of  misrepresentation 
of  seller,  yet  where  the  facts  set  forth  in  the  plea  show  fraud  in  the 
procurement  of  the  purchaser's  signature  to  die  contract,  such  plea 
should  not  be  stricken.     Gilbert  vs.  Cherry,  128, 

3.  Plea  that  contract  for  sale  of  land  was  drawn  by  attorney  of  vendor, 

and  by  fraud  or  mistake,  did  not  express  real  contract  of  parties,  set- 
ting forth  facts  and  prajring  reformation,  should  not  be  stricken.  Ihid, 

4.  Plea  that  seller  deceived  purchaser  as  to  incumbrances,  and  that  he  is 

unable  to  make  good  title,  should  not  be  stricken.    Ibid. 

5.  Where  purchaser  fails  to  comply  with  contract,  measure  of  damages  i 

difference  between  the  price  agreed  upon,  and  the  depreciated  value 
at  time  contract  was  broken  and  notice  thereof  given  to  seller.  Spec- 
ulative profits  etc.,  which  might  have  been  made,  should  not  be  con- 
sidered.    Ibid, 

6.  If  vendor  convevs  before  he  has  title,  and  subsequently  acquires  title,  it 

enures  immediately  to  benefit  of  vendee.  Thursby  vs,  Myers,  i^S  ; 
Parker,  ex*x,  vs,  yones,  et  at,,  204. 

7.  Title  obtained  by  fraud,  though  voidable  in  vendee,  protected  in  b^na 

fide  purchaser  from  vendee,  without  notice.  Kem  ^  Loeb  vs, 
Thurber  <Sr»  Co.,  tyi, 

8.  Where,  to  ejectment  by  veodor  against  vendee  who  has  made  default  in 

pa3rment,  a  third  person  is  made  a  party  defendant,  deed  offered  by 
her  showing  title  out  of  pbdntiff,  and  to  explain  her  possession,  admis- 
sible.    McAlpin  et  at,  vs.  Lee,  281. 

9.  ThaX  plaintiff  proved  claim  for  purchase  money  in  banlmxpt  court,  as 

against  estate  of  vendee,  not  prevent  recovery.    Ibid. 

10.  Administrator  who  sold  and  conveyed  prior  to  adoption  of  Code,  enti- 
tled to  vendor's  lien.     White  vs,  Reviere,  adnCr,  ^86. 

VENTJE.  ^  See  JurisdUtim,  r. 

VERDICT. 

\.  The  issues  made  by  the  pleadings  were  sufficiently  disposed  of  by  the 
verdict  to  authorize  a  decree  thereon.  Tift,  adm*r,  vs.  Hartwelt, 
ex'r,  47. 

2.  Ejectment  brought  by  S.  against  T.  Mrs.  T.  filed  bill  to  enjoin,  ally- 
ing that  S.,  her  brother,  had  purchased  land  for  her,  he  to  hold  tide 
until  repaid  ;  that,  in  the  meantime,  she  and  her  family  were  to  have 
possession  during  her  life,  and  at  her  death  it  was  to  pass  to  her  chil- 
dren. Upon  the  trial  of  the  two  cases  together  the  jury  found  that 
upon  payment  of  certain  sum  to  defendant,  he  should  execute  to  com- 
plainant deed  in  fee  simple :  Held;  that  tiie  verdict  is  too  general ; 
notice  should  have  been  taken  of  the  life-tenancy  and  the  remainder. 
Scott  vs,  Taylor  et  at,,  168. 
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3.  When  a  verdict  may,  by  reasonable  constmction,  be  understood,  and  a 

legal  judgment  can  be  entered  thereon,  it  is  sufficient.  IVilliams, 
Bimie  6*  Co,  vs.  Brawn,  sheriff,  et  al.,  ^04, 

4.  Verdict  amendable,  where  returned,  by  separating  principal  and  inter- 

est, though  jury  dispersed  after  agreeing  upon  same.  CoUins  ^  Son 
et  ai.  vs.  Buiiard,  jjj. 

5*  Where  verdict  in  equity  cause  found  for  complainants  specific  sum  of 
money,  decree  by  chancellor,  simply  adopting  and  approving  verdict, 
not  illegal.    Hayden  vs.  Anderson  et  ai.,  j/^. 

6.  Verdict  in  equity  cause  should  be  so  certain,  both  as  to  principal  and 

interest,  that  decree  may  harmonize  with  it,  otherwise  a  new  trial  is 
necessary.    Lake,  trustee,  vs.  Hardee  et  at.',  4jg. 

7.  Action  on  contract  submitted  without  any  issuable  defense  on  oath,  in 

presence  of  defendant  and  his  counsel,  and  after  introduction  of  testi- 
mony, amount  of  verdict  agreed  on,  verdict  returned  accordingly  is 
not  a  nullity,  but  will  support  judgment  entered  in  ordinary  form. 
McNuUy  et  mi.  vs.  Marcus,  507. 

8.  In  directing  jury  as  to  form  of  verdict  on  exceptions  to  master's  report, 

not  error  for  court  to  say  that  jury  should  find  for  or  against  each  ex- 
ception.   Diilard  et  ai.  vs.  Eiimgton,  adm^r,  j^. 

WARRANTY.    See  Saies,  j-7, 

WILLS. 

1.  Exemplified  copy  of  will  from  ordinary's  office  is  presumptive  proof 

that  It  was  properly  probated.     Thursby  vs.  Myers,  /j'j'. 

2.  Devisee  and  executrix  same  person,  assent  to  legacy  presumed.     Ibid. 

3.  Will  admissible  as  muniment  of  title  though  letters  testamentary  be  not 

produced,  the  ordinary  certifying  that  such  had  issued.     3id. 

4.  Bequest  of  ^500.00  to  grand-son,  to  be  paid  when  he  attained  majority ; 

subsequent  provisions  referred  to  property  not  heretofore  disposed  of; 
executors  set  apart  notes  to  meet  legacy,  which  subsequently  became 
valueless :  I/eid,  that  if  there  were  enough  assets  in  hands  of  execu- 
tors to  pay  legacy  when  grand-son  attained  majority,  they  were  liable 
therefor,  notwitl^tanding  loss  of  notes.  Montgomery  et  ai.,  ex^rs,  vs. 
Bobertsou,  2^8. 

5.  Issue  as  to  whether  deed  made  by  testator  was  forgery,  will  subsequently 

executed,  which  fails  to  dispose  of  such  property,  admissible  to  show 
non-claim.     Gardner,  trustee,  et  ai.,  vs.  Granniss,  adm'r,  jjg. 

6.  There  being,  in  a  will,  a  mixed  bequest  and  devise  of  specific  personalty 

and  specific  realty,  to  the  executor,  in  trust  for  two  daughters  during 
their  lives,  and  at  their  death,  to  their  children,  respectively ;  the  prop- 
erty to  be  subject  to  the  debts  of  no  person,  ana  to  be  managed  by 
the  executor  until  the  elder  daughter  became  of  age,  or  married, 
and  then  to  be  equally  divided ;  and  if  either  daughter  died  without 
child,  such  property  to  revert  to,  and  belong  to,  the  other  sister ;  and  . 
the  residuary  clause,  gave  directly  to  the  same  two  daughters,  in  equal 
shares  when  distributed,  all  the  residue,  the  whole  fee  in  the  subject 
matter  of  the  specific  devise  and  of  the  specific  bequest  passed  out  of 
the  testator  at  his  death.    DOiard  et  ai.  vs.  Eltington,  adnCr,  ^67, 

7.  Neither  of  the  daughters  having  married  or  had  children,  on  death  of 

younger  after  elder  became  of  age,  deceased  transmitted'to  heirs  no 
estate  in  any  of  property  embraced  in  specific  devise  and  bequest ;  as 
to  that,  survivor,  from  thenceforth,  stood  as  if  she  had  been  alone, 
originally,  in  both  clauses  of  will.     Ibid, 
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8.  Devise  which  was  obviously  contingent  when  will  was  made,  is  not, 
upon  failure  of  contingency,  within  ordinary  rule  as  to  void  or  lapsed 
legacy;  and  the  residuary  legatee  will  take  instead  of  the  heir-at-law. 

WITNESS. 

1.  Opinion  of  witness  experienced  in  use  of  gun,  as  to  length  of  time 

since  weapon  was  discharged,  admissible  in  connection  with  facts  on 
which  it  is  founded.     M<mghon  vs.  State,  102, 

2.  In  suit  between  administrator,  who  sues  for  use,  and  defendant,  latter 

is  competent  witness  to  testify  to  identity  of  a  paper  alleged  to  have 
been  sold  by  the  administrator  at  public  sale  and  bought  by  defend- 
ant. His  testimony  should  be  excluded  only  as  to  transactions  be- 
tween himself  and  intestate.   SheUftey  vs,  Ifii/,  adm^r,  for  ust^  2^2. 

3.  Instrument  attested  by  subscribing  witness,  inadmissible  except  upon 

proof  of  execution  by  such  witness,  unless  absence  has  been  satisfac- 
torily accounted  for.    McAlpin  ei  al.  vi,  Lee,  2S1, 

4.  Impeached,  in  charging  how  witness  may  be,  error  to  specify,  as  one  of 

the  modes,  evidence  of  general  bad  character,  when  there  is  no  such 
testimony.     City  Bank  of  Macon  vs,  Kent,  28J, 

5.  Error  to  charge,  in  general  terms,  that  witness  may  impeach  himself 

« by  confession  to  infamous  conduct,  which,  if  true,  would  exclude 
him  from  respectable  society."    Ibid, 

6.  The  judge  may  speak  with  a  witness  in  an  undertone,  in  presence  of 

the  jury.    liid. 

7.  The  judge  may  ask  counsel  a  pertinent  question  during  the  cross-exam- 

ination of  an  expert,  even  though  the  effect  is  to  put  the  witness  upon 
his  guard  by  disclosing  to  him  a  fact  which  the  counsel  wished  him 
not  to  know.     Ibid, 

8.  When  even  a  party  is  under  cross-examination,  the  court  may  exercise 

a  sound  discretion  in  requiring  counsel  to  make  the  relevancy  of  his 
questions  apparent.    Ibid. 

9.  Separation  of  witnesses  ordered,  exceptions  are  discretionary  with  court. 

Ibid, 

10,  Where  examination  is  apparenUy  more  minute  than  necessary,  court 
may  inquire  why  examination  should  proceed  in  that  way;  and,  in 
doing  so,  nAy  state  what  is  admitted,  and  what  appears  upon  the  face 
of  certain  writings  to  which  examination  relates.  McLendon  vs,  Frost, 

II*  Two  witnesses  to  transaction  and  evidence  irreconcilable,  jury  most  de- 
termine which  is  entitled  to  most  credit,  and  return  verdict  accordingly. 
KiUorin  et  al,  vs,  Bacon,  497. 
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